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PREFACE. 


The  prosperity  and  happiness  of  a  people,  depend  very 
mnch  upon  the  dne  administration  of  the  Laws  under 
which  they  live  and  by  which  they  are  governed.     For 
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himself  to  recent  legislation  only ;  bnt  ne  nau  uv 
undertaken  the  task,  than  he  discoyered  the  necessity  of 
treating  the  subject  upon  a  broader  basis.  Accordingly, 
on  the  passing  of  the  Judicature  Act,  1878,  some  attention 
was  giyen  to  Legal  and  Constitutional  History,  with  a  view 
of  presenting  to  the  reader  in  a  tangible  form,  the  origin 
of  Common  Law  and  Equity,  and  the  gradual  introduction 
of  the  system  under  which  the  various  Courts  of  the 
Bealm,  became  independent  of  each  other  and  administered 
the  same  laws  upon  distinct  principles.     These  points  of 


vi  PBEFAGE. 

history  are  traced  from  the  Norman  Conquest  to  the 
reign  of  our  Queen,  and  the  various  efforts  made  in  our 
day  to  reconcile  the  conflict  between  Law  and  Equity,  are 
concisely  detailed,  and  form  the  subject  of  the  First 
Chapter  of  this  Volume. 

The  Second  Chapter  contains  a  summary  of  the  Juris- 
diction  of  the  several  Courts  existing  at  the  time  of  the 
passing  of  the  Judicature  Acts.  The  questions  with 
regard  to  which  these  Courts  have  already  exercised 
both  a  Legal  and  Equitable  Jurisdiction  are  consi- 
dered, and  how  far  their  jurisdiction  has  either  been 
preserved  or  not  interfered  with  by  the  Judicature  Acts, 
is  here  pointed  out.  This  Chapter, .  although  mainly 
treating  of  the  Superior  Courts,  is  not  confined  to  them, 
but  includes  several  Liferior  Courts  which  are  more  or 
less  affected  by  some  of  the  provisions  of  the  new  law. 
We  venture  to  think  that  we  have  here  referred  to  several 
conflicting  judgments,  upon  questions  which  came  before 
the  Courts  during  their  independent  existence,  which  will 
serve  as  a  guide  to  the  construction  likely  to  be  placed 
upon  them,  by  the  Supreme  Court,  when  administering 
Law  and  Equity  simultaneously. 

The  Third  Chapter  is  a  summary  of  the  main  pro- 
visions of  the  Judicature  Acts,  1873  and  1875.  It  pre- 
sents at  a  glance,  the  principal  alterations  effected  by 
those  Statutes  in  the  Law  and  Procedure  of  our  Courts, 
and  will  be  a  help  to  the  fuller  consideration  of  the 
subject  as  set  out  in  the  subsequent  Chapters. 

The  Fourth  Chapter  is  a  verbatim  copy  of  the  Judi- 
cature Act,  1873,  and  contains  explanatory  observations, 
and  cites  authorities  in  reference  to  the  principal  pro- 
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visionB  of  the  Statntes.  The  amendments  made  by  the 
Judicature  Act,  1875,  are  noticed.  It  is  the  Statute  of 
1873  which  contains  the  two  important  proyisions,  that 
Law  and  Equity  shall  be  concurrently  administered  in 
the  Supreme  Court,  and  that  when  in  conflict  the  Bules 
of  Equity  are  to  prevail.  These  two  provisions  alone  wiU 
give  some  value  to  Chapters  I.  and  11.,  in  which  the  con- 
flicting principles  of  Law  and  Equity  are  considered. 

The  Fifth  Chapter  is  a  verbatim  copy  of  the  Judicature 
Act,  1875 ;  the  Orders  and  Bules  of  Court,  Forms  of 
Pleadings,  and  the  Procedure  and  Practice  of  the  Supreme 
Court.  Explanatory  notes  to  the  Act,  and  Orders  and 
Bules  of  Court,  are  added.  This  Chapter  is  by  far  the  most 
important  part  of  the  Volume,  and  extends  over  250  pages. 
The  opportunity  has  been  embraced  for  giving  references  to 
the  former  practice  and  procedure  of  the  several  Courts  of 
Common  Law  and  Equity,  the  Admiralty,  Probate,  and 
Matrimonial  and  Divorce  Courts,  with  a  view  of  indi- 
cating how  far  the  procedure  in  these  Courts  has  been 
altered ;  and  the  Author  has  not  spared  his  criticism  upon 
the  Forms  of  Pleadings  in  Schediole  C,  by  which,  in  fact, 
the  whole  method  of  procedure  is  changed. 

The  Sixth  Chapter  comprises  Forms  of  Pleadings  pre- 
pared by  the  Author  in  conformity  with  the  provisions  of 
the  Judicature  Acts,  1873  and  1875,  and  relate  to  trans- 
actions of  every-day  life.  These  Forms  are  entirely  new, 
and  the  Author  is  alone  responsible  for  them.  It  is  in 
this  Chapter,  that  the  pleader  will  discover  the  old  familiar 
terms  of  declaration,  pleas,  rejoinder,  sur-rejoinder,  re- 
butter, sur-rebutter,  and  such  like  terms  to  be  wanting, 
and   in  their  places,  substituted, — statement  of  claim, 
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answer,  reply,  and  joinder  of  issue.  For  althongh 
amendments  are  allowed,  these  amendments  form  part  of 
the  original  pleading,  so  as  to  fall  within  one  or  other 
of  the  fonr  last-mentioned  and  only  pleadings  allowed, 
without  leave,  nnder  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875. 

The  Seventh  Chapter  contains  additional  Sules  and 
Orders  in  Council  of  the  12th  of  August,  and  published 
in  the  London  OaaeUe  of  the  24th  of  August,  1875. 
Orders  I.,  11.,  IH.,  and  V.  relate  to  the  printing  of  Docu- 
ments and  Proceedings;  Order  lY.,  to  a  Special  Case; 
and  Order  YI.,  contains  the  Schedule  of  Costs  upon  the 
Higher  and  Lower  Scales.  The  Order  respecting  Costs  is 
applicable  to  every  Division  of  the  Supreme  Court,  and 
should  be  carefully  considered  by  the  practitioner.  The 
new  Orders  establishing  District  Begistries  are  set  out ; 
and  the  contemplated  new  Bules  respecting  County  Courts 
are  referred  to. 

The  Eighth  Chapter  is  a  Time  Table  of  the  principal 
steps  in  an  action  in  the  Supreme  Court.  It  contains 
references  to  the  Orders  and  Sules  of  Court  which  make 
provision  for  these  matters,  and  will  enable  the  practi- 
tioner to  ascertain  with  ease,  the  period  allowed  for 
pleading,  applications  at  Chambers  and  the  Court,  new 
trials  and  appeals,  and  the  principal  steps  in  an  action 
from  writ  of  summons  to  final  judgment. 

The  Ninth  Chapter  contains  a  summary  of  the  exclusive 
jurisdiction  which  belongs  to  some  of  the  Divisional 
Courts.  This  was  rendered  necessary  by  the  34th  section 
of  the  Judicature  Act,  1873,  which  has  expressly  assigned 
to  some  of  the  Divisional  Courts,  the  exclusive  jurisdiction 
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which  belonged  to  them  daring  their  independent  ex- 
istence. We  have  taken  advantage  to  refer  in  this  Chapter 
to  some  Statutes  containing  forms  of  procedure  which 
are  still  to  be  used,  notwithstanding  the  Judicature  Acts. 

The  Tenth  Chapter  is  a  synopsis  of  the  old  practice  of 
the  Superior  Courts  of  Common  Law  and  Chancery.  The 
Judicature  Acts  expressly  reserve  all  the  former  methods 
of  procedure,  unless  expressly  abolished  or  inconsistent 
therewith ;  and  the  Statute  Law  Bevision  Act  of  1875 
leaves  much  of  the  old  practice  unrepealed. 

An  Lidex,  which  occupies  a  considerable  space,  and  will 
form  a  connecting  link  between  the  old  and  new  forms 
and  methods  of  procedure,  has  been  carefully  prepared. 
The  necessity  for  close  attention  to  this  subject,  may  be 
inferred  from  the  fact,  that  there  is  no  Lidex  either 
to  the  provisions  of  the  Judicature  Acts,  the  Orders 
Bules  and  Forms  annexed  to  the  Act,  or  the  additional 
Bules  of  Court  which  have  since  been  issued.  The  Index 
will  connect  all  these  together,  and  supply  a  ready 
reference  to  the  various  provisions  relating  to  the  newly^ 
constituted  Supreme  Court. 

There  are  many  defects  and  omissions;  although  the 
Volume  has  cost  the  Author  much  labour  during  the  pre- 
ceding two  years  and  the  loss  of  the  present  Long  Vacation ; 
but  he  will  be  amply  rewarded  if  his  labours  should  throw 
any  light  upon  the  new  system,  or  in  the  slightest  degree 
justify  the  title  of  the  work — The  Law  and  Practice  of 
the  Supreme  Court  of  Judicature. 

1,  Paper  Buildikos,  Temple, 
Ut  October  J  1875. 
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THE  LAW  AND  PEACTICE 


OV  THE 


SUPREME  COURT  OF  JUDICATURE. 


CHAPTEB  I. 

LEGAL  AND   CONSTITTTTIONAL   HI8T0BT. 

Common  Law,  Equity^  and  Statute  Law,  their  Legal  Historif — Britons,  JRomans, 
Saxons,  Danes — Different  Codes — Normans — Feudal  System — Forest  Laws — 
Separation  of  Lay  and  Ecciesiastical  Courts — Aula  Regia — Office  of  Lord 
Chancellor — Equitable  Jurisdiction  in  Uses  and  Trusts,  and  other  Questions — 
Conflicts  between  Law  and  Equity^^Recent  Attempts  to  give  Common  Law 
Powers  to  Courts  of  Equity,  and  Equitable  Powers  to  Common  Lam  Omrts, 

The  most  eminent  lawyers  and  approved  text-writers  Scientific 
have  classified  the  Laws  of  England  under  the  two  prin-  En  *i|^h  ^^ 
cipal  divisions  of  Common  Law  and  Statute  Law.  The  Laws, 
administration  of  these  laws,  for  many  centuries,  has  de- 
volved upon  the  various  Courts  of  the  realm,  some  exer- 
cising a  Legal,  others  an  Equitable  jurisdiction  only,  whilst 
both  a  Legal  and  Equitable  jurisdiction  have  in  some 
matters  been  confided  to  the  same  Court.  As  a  necessary 
consequence  of  this  divided  and  independent  jurisdiction, 
the  decisions  of  the  Courts  have  often  been  conflicting — 
the  Common  Law  judge  adopting  a  rigorous  construction 
of  the  law,  whilst  the  Equity  judge  has  sought  to  miti- 
gate the  severity  of  the  law  when  applied  to  a  particular 
case.  Hence  the  lawyer  has  been  not  unfrequently  puz- 
zled, the  practitioner  thwarted,  and  the  suitor  left  in  a 
hopeless  state  of  doubt,  both  as  to  the  governing  principle 
of  law  and  the  tribunal  having  the  necessary  powers  of 
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redress.  These  auomaEes  would  haye  been  more  glaring 
but  for  that  august  tribunal,  the  House  of  Lords  and 
Final  Court  of  Appeal,  which  has  amongst  its  members 
the  highest  legal  authorities  both  in  Law  and  Equity,  and 
who,  when  sitting  together,  have  so  blended  their  judicial 
power,  that  the  principles  of  Common  Law  and  Equity 
have  been  simultaneously  applied,  and  stamped  with  an 
authority  which  the  poorest  as  well  as  the  wealthiest 
subject  of  the  realm  has  learned  to  respect. 

Another  consequence  of  the  dlyided  jurisdiction  of  our 
Courts,  has  led  some  modem  writers,  losing  sight  of  the 
technical  diyision,  to  diyide  our  laws  into  three  branches — 
Common  Law,  Equity,  and  Statute  Law.  When,  howeyer, 
these  expressions  haye  been  employed,  it  is  clear  that  the 
phrase  "  Common  Law  "  has  been  used  in  two  completely 
different  senses ;  if  mentioned  in  contrast  with  the  Statute 
Law  it  was  intended  to  signify  the  lex  mm  seripia,  as 
distinguished  from  the  lex  aoripta ;  but,  when  spoken  of 
in  contradistin(^tion  to  Equity,  it  meant  only  that  law  and 
those  doctrines  which  were  administered  and  enforced  in 
the  Courts  o£  Common  Law,  as  distinguished  from  those 
of  the  Courts  of  Chancery. 
Legal  It  would  be  foreign  to  the  purpose,  and  inconsistent 

history,      ^^j^  jj^^  gj^  ^£  ^j^jg  ^qj^^  f^  define  these  anomalies  yery 

Bsinutely,  and  scarcely  less  difficult  to  do  so,  especially  as 
they  almost  all  arose  gradually,  grew  with  the  Constitu- 
tion itself,  and  by  degrees  became  engrafted  into  eyery 
branch  o£  our  judicature ;  but  it  will,  neyertheless,  assist 
us  in  tracing  the  growth  of  the  independent  and  distinct 
legal  systems  which  haye  existed  so  long  in  this  country,, 
and  at  the  same  time  mark  the  adyantages  likely  to  accrue 
from  recent  legislation^  if  we  giye,  howeyer  cursorily,  a 
short  summary  of  their  legal  history* 

For  this  purpose  it  is  unnecessary  to  consider  the  in- 
stitutions  of  the  Z>ruids,  and  what  laws  (if  any)  existed 
among  the  ancient  Britons,  as  it  is  doubtful  whether  they 
had  made  any  progress  towards  ciyilization ;  but  there  is 
no  doubt  whateyer  that,  as  far  as  their  laws  were  con-- 
eemed,  they  were  little,  if  at  all,  removed  from  utter 
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barbarism.  When,  howeyer,  the  Bomans  succeeded  in  Ancient 
subjugating  the  whole  country,  they  brought  with  them  ^'^*' 
here,  as  to  their  other  colonies,  Boman  law,  together  with 
Boman  ciyilization ;  and  when  they  finally  departed,  after 
an  occupation  of  nearly  four  hundred  years,  the  only  laws 
known  were  those  of  ancient  Bome.  The  Saxons,  who 
next  obtained  predominance,  were  but  a  semi-ciyilized 
people,  and  their  laws  amounted  to  little  more  than  a 
collection  of  customs ;  haying,  howeyer,  no  code  of  their 
own  to  import,  and  their  conquests  being  yery  gradual, 
they  did  not  attempt  to  abolish  the  system  they  found, 
but  simply  grafted  on  to  it  some  customs  of  their  own, 
especially  adding  their  peculiar  custom  of  calling  in  the 
residents  in  the  neighbourhood  to  decide  disputes,  which 
culminated  after  many  centuries  into  our  present  trial  by 
jury.  As  they  became  more  settled  and  ciyilized,  and 
especially  as  Christianity  spread  among  them,  many  of 
their  Eangs  issued  codes  of  laws,  some  of  which  are  extant 
now  (a),  and  which  appear  to  be  a  mixture  of  Boman  laws, 
Saxon  customs,  and  biblical  injunctions.  One  object  of 
many  of  these  laws  was  to  put  an  end  to  the  custom  of 
eyery  man  ayenging  his  own  injuries,  by  fixing  a  certain 
sum  to  be  paid  by  the  wrongdoer  to  the  injured  person  or 
his  relatiyes,  and  punishing  them  if  they  refused  to  accept 
such  sum  as  full  compensation,  and  in  this  respect  the 
laws  of  Alfred  are  conspicuous..  The  inroads  of  the  Danes 
made  little  difierence,  except  to  increase  the  general  law- 
lessness of  the  times ;  when,  howeyer,  the  Danish  monarchs 
were  firmly  settled  on  the  throne,  they  issued  laws  of 
their  own,  which,  howeyer,  differed  yery  slightly  from 
those  of  their  Saxon  predecessors,  except  in  inflicting 
seyere  punishments  for  the  murder  of  their  countrymen ; 
they  did  not,  howeyer,  remain  in  power  long  enough  to 
effect  any  perceptible  alteration  in  the  laws  of  the  land, 
eyen  if  they  had  been  so  disposed. 

At  the  time  of  the  Norman  Conquest  there  was  a  toler- 
ably complete  system  of  jurisprudence  established,  which,. 

(a)  Se€  Leges  Anglo^axonicse  (Wilkins),  1721 ;  and  Ancient  Laws  and  In< 
Btitutes  of  England. 
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Norman  tbough  partly  composed  of  the  Codes  of  yarious  Saxon 
Conquest,  ^^^^^(.iig^  principally  consisted  of  unwritten  Customs, 
existing  in  no  Code,  to  be  found  in  no  Law,  and  enun- 
ciated by  no  Legislator,  but  nevertheless  universally 
looked  upon  as  binding,  acknowledged  in  every  tribunal, 
and  enforced  by  judicial  authority.  This  system  is  the 
foundation  of  the  Common  Law  of  England,  and  so  per^ 
tinaciously  was  it  clung  to  by  the  people,  that  William 
the  Conqueror  thought  it  advisable  to  commence  a  Code 
of  Laws  issued  by  himself,  by  confirming  the  "  laws  and 
ctMtoms  "  of  Edward  the  Confessor  .(J). 
Feudal  The  Normaus  did,  however,  introduce  very  great  changes 

system.  ^^  ^.j^^  English  laws,  in  more  ways  than  one,  and  notably 
by  introducing  that  gigantic  product  of  the  early  ages, 
known  as  the  Feudal  System.  It  is  impossible  here  to 
dilate  upon  the  history  and  origin  of  this  system,  about 
which  antiquarians  and  historians  irreconcilably  differ  (e); 
for  the  purpose  of  this  Work  it  is  sufficient  to  say,  that 
whatever  germs  of  it  may  have  existed  in  England  in 
Anglo-Saxon  times,  it  was  practically  unknown  there  till 
brought  in  by  the  Normans.  The  ruling  principle  of  this 
system  was  the  idea  that  the  whole  land  belonged  to  the 
Monarch,  who,  retaining  certain  portions  for  his  own  use, 
parcelled  out  the  remainder  among  his  followers  or  vas- 
sals, claiming  from  them  in  exchange  the  performance  of 
various  duties,  among  which  the  most  important  was  that 
of  personally  following  their  lord  to  battle  when  he  went 
to  fight  his  enemies,  and  bringing  with  them  a  specified 
number  of  duly  armed  retainers  according  to  their  rank, 
and  the  nature  of  their  feu  or  feud,  as  their  tenure  was 
called.  Each  of  these  vassals  was  in  the  habit  of  parcel- 
ling out  his  lands  by  a  species  of  sub-infeudation,  to  fol- 
lowers of  his  own,  who  in  their  turn  were  bound  to  render 
service  to  their  immediate  lord,  and  follow  him  to  battle. 
This  system,  which  was  in  many  instances  carried  out 
.  most  tyrannically,  was  very  repugnant  to  the  people,  and 
in  an  indirect  manner  made  many  alterations  in  the 

(6)  The  Ancient  X«aws  and  Insti-      different  opinions,  see  SnUivan's  T^ec- 
tates  of  England,  p.  201.  lure  on  the  Constitution  and  Laws  of 

(c)  For  a  sketch  of  some  of  these      England,  sect.  3. 
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former  laws, — inter  alia, — the  feudal  lord  in  many  in-  Norman 
stances  claimed  the  right  of  holding  a  Court  of  his  own,  ^^°^^«**' 
which  was  conducted  in  a  very  different  manner  from  the 
old  manor  Court,  and  in  which  the  people  had  little  or  no 
power;  the  authority  exercised  by  the  lord  being  far 
greater  than  that  Of  the  officer  who  presided  oyer  the 
Saxon  Court. 

There  was  another  change  made,  which,  though  not  Forest 
necessarily  a  part  of  the  feudal  system,  was  almost  in-  ^*^*" 
yariably  associated  with  it,  and  this  was  the  introduction 
of  severe  forest  laws.  These  laws,  not  only  gave  the  King 
and  the  lords  of  the  soil,  exclusive  power  of  sporting  over 
lands  which  were  then  wild,  to  all  intents  and  purposes, 
and  punished  trespassers  in  the  most  barbarous  manner, 
but  gave,  or  at  any  rate  practically  left  the  supreme 
Lord  (i.e.,  the  King)  the  power  of  making  forests,  a  power 
often  outrageously  exercised  by  desolating  villages,  and 
even  towns,  in  a  wholesale  way. 

Another,  and  a  very  important  legal  alteration  made  by  Ecclc- 
the  Conqueror,  was  the  separation  of  the  lay  and  eccle-  ^J^^\^ 
siastical  tribunals  (d),  this  distinction,  we  think,  was  Courts, 
unknown  to  the  Anglo-Saxons,  in  whose  times  offences  of 
all  descriptions  were  tried  in  one  Court,  the  bishop  sitting 
together  with  the  secular  judge  (e),  and  doubtlessly  taking 
the  lead  in  spiritual  cases,  as  his  colleague  would  naturally 
do  in  temporal  ones.  A  difference  of  opinion  as  to  the 
origin  of  the  distinction  exists  (/).  We  need  not,  how- 
ever, trouble  ourselves  further  upon  that  subject,  or  the 
religious  or  political  effects  of  the  alteration — how  it 
gave  rise  to  endless  disputes  between  the  barons  and  the 
bishops — between  the  Kings  and  the  Popes — and  how, 
at  length,  indirectly,  it  was  one  among  the  many  causes 
which  led  to  the  Beformation.  It  is,  however,  very  per- 
tinent in  this  respect,  that  it  shews  how  the  people  of 
England  first  became  accustomed  to  the  anomaly  of  two 

(d)  3   Bhu    Cum.    61-64 ;    Hale's  (e)  Sharon  Turner's  Hist.  Anglo- 

Hist.   Com.  Law,  chap,  v.;   Selden's  Saxons,  ii.  261. 
Hist.  Tythes;  Selden's  Notes  on  Ead-  (/)  See  Finlason's  notes  to  his  edi- 

mer,  16*7 ;  Anct.  Laws  and  Inst.  Eng-  tion  of  Reeves  Hist.  £ng.  Law,  i)p. 

land,  213  99-102. 
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Courts,  independent  of  each  other,  administering  different 
laws,  and  being  gnided  by  totally  distinct  principles. 

The  Lay  Courts  administered  the  Common  Law  accord- 
ing to  the  established  usages  of  the  country,  and  adopted 
the  Soman  Law  only  when  not  inconsistent  with  it; 
whilst  the  Ecclesiastical  Courts  did  not  recognise  the 
Common  Law  of  England  in  any  shape  or  way,  and  ad- 
ministered the  Boman  Law  as  modified  by  different  Pop^s ; 
that  is  to  say,  in  every  case  not  provided  for  by  the  law 
of  the  Church  itself,  the  Boman  Law  was  implicitly 
followed. 
Aula  The  Conqueror  also  established  the  Aula  Bepia^  from 

^*^***  which  the  Queen's  Bench  is  supposed  to  have  sprung; 
this  Court  was  presided  oyer  by  the  chief  officers  of  the 
kingdom,  and  followed  the  person  of  the  King,  which  be- 
came so  burdensome,  that  it  was  expressly  provided  in 
Magna  Charta  that  the  Common  Pleas  or  Court  for  trying 
ordinary  causes,  should  not  follow  the  Eang's  person, 
but  be  held  in  some  fixed  place.  This  place  was  estab- 
lished in  Westminster  Hall,  where  the  other  Courts  were 
afterwards  held.  The  three  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  were  in  practical  exist- 
ence, though  not  in  their  present  forms,  at  a  very  early 
period  of  the  Norman  dominion,  and  though  different 
causes  were  brought  before  them,  they  all  administered 
the  same  system  of  jurisprudence,  viz.,  the  Common  Law 
of  England  (ff). 
Office  of  The  office  of  Chancellor,  or  Keeper  of  the  Great  Seal,  is 
ceiior.  ^^'  *^  extremely  ancient  one,  and  was  known  long  before  such 
a  thing  as  equitable  jurisdiction  was  even  imagined.  The 
Lord  Chancellor,  or  Lord  Keeper,  as  he  was  frequently 
then  called,  had  the  charge  of  the  Great  Seal,  which  the 
King  affixed  to  all  official  documents,  and  was  also  sup- 
posed to  be  the  keeper  of  the  King's  conscience;  he 
always  sat  in  the  AtUa  Regia^  and  held  high  rank  there ; 
he  also  sat  with  the  Justiciar  and  others  in  revenue 
matters  (A),  but  in  these  tribunals  he,  like  the  other 
judges,  merely  administered  the  Common  Law.    One  im- 

ig)  See  chap.  U.  post,  p.  17.  (A)  Madd.  Ex.  i.  61. 
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portant  dnty  of  the  Chancellor,  which  was  discharged  by 
his  clerks,  was  that  of  issuing  writs  for  the  snitors  in  the 
different  Courts;  these  writs,  which  were  necessary  in 
eyery  case,  were  originally  proyided  for  the  most  ordinary 
]dnd8  of  wrong,  bnt  as  society  advanced  they  were  found 
insufficient,  and  by  the  Statute  of  Westminster  the  Second 
(13  Edw.  1,  c.  24),  it  was  enacted,  "  That  whensoever  it  statute^ 
"  shall  fortune  in  the  Chancery  that  in  one  case  a  writ  is  ^j^f^*" 
**  found,  and  in  like  case  falling  under  like  law,  and  req[uir- 
ing  like  remedy,  is  found  none,  the  clerks  of  the  Chancery 
shall  agree  in  making  the  writ,  or  the  plaintiffs  may  ad- 
journ it  till  the  next  Parliament,  and  let  the  case  be 
written  in  which  they  cannot  agree,  and  let  them  refer 
"  themselves  unto  the  next  Parliament,  by  consent  of  men 
''  learned  in  the  law  a  writ  shall  be  made,  lest  it  might 
happen  after  that  the  Court  should  long  time  fail  to 
minister  justice  unto  complainants  "  ($).  This  statute, 
however,  only  gave  the  Chancery  officers  the  power  of 
framing  new  writs  in  "  comimUi  casu  "  with  those  that 
formerly  existed ;  but  for  cases  that  were  entirely  new,  it 
was  necessary  to  apply  to  Parliament  (k).  Notwithstanding 
this  Statute,  under  which  an  immense  number  of  writs 
were  framed,  there  were  continually  complaints  of  wrongs 
for  which  no  redress  could  be  obtained  in  the  ordinary 
Courts,  and  in  these  cases  the  injured  parties  very  soon 
began  to  petition  either  Parliament  or  the  King  in  Council ; 
and  as  early  as  1422  we  find  Parliament  itself  exercising 
the  functions  of  a  Court  of  Equity,  by  compelling  William 
«de  la  Pole,  a  feoffee  to  uses,  to  re-convey  to  Lord  Clynton 
his  estate  (Z).  It  appears  that  some  of  these  applications 
which  from  their  nature  could  not  be  conveniently  inves- 
tigated by  the  Parliament  or  the  Council,  were  referred  to 
the  Chancellor,  from  which  the  habit  sprung  up  of  peti- 
tioning him.  This  seems  to  have  been  done  more  often 
after  the  check  which  was  put  on  petitions  to  the  Council 
by  25  Edw,  3,  stat.  6,  c.  4  (m).  There  is  very  considerable 
doubt  when  the  Lord  Chancellor  began  to  decide  cases. 

(0  StatA.  Realm.  (I)  R.   P.  9  H.  5.     Camp.  Lires 

(h)  Stephen  on  Pleading,  7th  ed.      Chan.  i.  8. 
p.  8.  (m)  Reeves,  Hist.  Eng.  Law,  c.  xiv:. 
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Lord  Chan-  Where  the  law  could  either  do  nothing,  or  else  do  what 
ceiiors.  .^^^j^  positively  nnjnst,  there  seems  eyidence  of  his  having 
done  so,  at  any  rate  in  the  reign  of  Biehard  11.  (n) ;  and 
there  is  no  doubt  of  the  power  being  exercised  in  the  time 
of  Henry  YI.,  from  the  fact  of  a  Statute  having  been  then 
passed  to  restrain  it  within  due  bounds  (o). 

It  must  be  remembered  that  at  this  time,  all  the  Chan- 
cellors were,  and  ever  had  been,  Ecclesiastics,  as  might  be 
supposed  from  their  being  styled  "  keepers  of  the  King's 
conscience,*'  and  there  seems  little  doubt  that  from  advis- 
ing the  King  religiously,  they  had  gradually  come  to 
ex^cise  his  authority  in  matters  where  the  strict  letter  of 
the  law  was  found  opposed  to  the  dictates  of  conscience  or 
to  natural  justice.  From  the  fact  of  these  officers  being 
Ecclesiastics,  it  was  natural  that  they  should  not  only 
have  no  affecti<«i  for  the  Common  Law  of  England,  but 
that  they  should  also  have  a  very  strong  bias  in  favour  of 
the  Civil  and  Ecclesiastical  Law.  Here,  again,  we  may 
trace  the  strange  growth  of  two  different  systems  of  law 
in  the  same  country ;  and  it  must  be  acknowledged  there 
were  not  wanting  reasons  for  making  it  both  expedient 
and  justifiable ;  there  being  no  doubt  that  the  Common 
Law,  as  administered  by  judges  who  clung  most  deter- 
minately  to  forms,  was  becoming  more  rigid  and  unyield- 
ing every  day.  We  have  not  time  to  trace  the  disputes 
Common  between  Law  and  Equity  which  were  both  frequent  and 
E*uit*^^  fierce,  as  each  side  was  able  severely  to  criticise  the  other. 
On  the  one  hand,  the  iniquity  often  worked  by  the  letter 
of  the  Law  was  patent ;  and,  on  the  other,  there  was  too 
much  ground  for  the  sarcasm  of  Selden,  that  the  measure 
in  Equity  was  the  length  of  the  Chancellor's  foot  (p). 
Improvements  in  this  took  place  when  it  became  usual  to 
appoint  lawyers  to  this  office,  which  was  not  the  case  till 
the  last  few  years  of  the  sixteenth  century,  as  before  that 
time,  with  three  exceptions,  none  but  Ecclesiastics  had 
filled  the  post  (j). 

(n)  Reeres,  Hist.  Eng.  Law,  c.  xrii.  (/>)  Sel.  Table  Talk. 

p.  188 ;  Adams  on  Equity.  (</)  3  Bla.  Com.  53  ;   Si>el.  Gloss. 

(o)  15  Hen.  VI.  c.  4;   R,  P.  15  pp.  HI,  112. 
Hen.  VI.  c.  25. 
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Besides  merely  correcting  the  abuses,  and  softening  the  Equitable 
asperities  of  the  Common  Law,  Equity  soon  found  employ-  ^""s'^'^^- 
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ment  in  exercising  jurisdictions  which  the  Courts  of  Law 
persistently  ignored ;  and  first  in  importance  among  them 
came  the  doctrine  of  Uses  and  Trusts.  Without  going 
deeply  into  the  history  of  Uses,  which  early  sprang  up  Uses  and 
owing  to  the  desire  of  the  Church  to  secure  lands  in  her  *'^**' 
own  hands,  and  of  feudal  tenants  to  secure  the  benefits 
without  the  burdens  of  their  estates,  and  passing  over  the 
effect  of  the  Statute  of  Uses  (r),  by  which  the  Legislature 
strove  to  defeat  such  intentions,  it  is  enough  to  say  that 
for  a  long  period,  it  has  been  customary  for  the  legal 
estate  in  land  and  other  property  to  be  vested  in  certain 
persons  now  generally  called  trustees,  while  the  beneficiary 
use  of  such  property  belongs  to  others ;  the  Courts  of  Law, 
as  before  stated,  always  systematically  ignored  these 
Trusts,  and,  as  far  as  they  were  concerned,  the  trustees 
were  at  perfect  liberty  to  apply  the  property  so  held  by 
them  to  their  own  use  and  benefit ;  but  here  the  Court  of 
Equity,  or  conscience,  stepped  in,  and  enforced  the  claim 
of  the  real  or  equitable  owner  of  the  estate.  This  alone 
was  sufficient  to  build  an  impassable  barrier  between  the 
Courts  of  Law  and  Equity,  and  they  gradually  became 
more  and  more  distinct,  and  we  soon  begin  to  hear  of 
conflicts  between  them.  The  way  in  which  the  Court  of 
Equity  (as  embodied  in  the  person  of  the  Lord  Chancellor) 
acted,  was  this,  it  did  not  profess  of  itself  to  interfere  with 
the  Courts  of  Common  Law  or  their  decisions,  but  re- 
strained the  suitors  who  had  obtained  a  decision  in  their 
favour  from  acting  on  it,  when  it  was  unjust  or  against 
conscience.  This,  however,  was  not  submitted  to  without 
a  struggle  on  the  part  of  the  judges- of  the  Common  Law 
Courts,  who  regarded  the  Equitable  Jurisdiction  as  an 
illegal  interference  with,  and  disobedience  of,  their  own 
authority.  These  smouldering  disputes  came  to  a  climax 
in  the  historical  contest  between  Lord  Chancellor  EUes- 
mere,  and  Sir  Edward  Coke,  L.C.J,  of  the  King's  Bench ; 
the  matter  was  referred  to  King  James  I.,  who  decided  in 

(/•)  27  Hen.  VIII.  c,  10. 
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Equitable   favotLT  of  the  Cotirt  of  Ghancerj  (s),  and  from  that  time 
tW^*^'    to  the  present  the  jurisdiction  has  never  been  seriously 
questioned. 

With  the  successive  appointments  of  lawyers  to  the 
office  of  Chancellor,  the  power  of  the  Court  became  better 
known,  the  cases  in  which  it  would  act  were  gradually 
fixed,  and  its  rules  defined. 

Besides  the  general  jurisdiction  over  Trusts  of  all  sorts, 
Courts  of  Equity  found  means  of  enforcing  many  rights, 
by  granting  redress  in  many  cases  where  either  no  remedy 
at  all,  or  an  incomplete  one,  could  be  found  at  Law. 
Hence  it  assumed  authority  over  partners  in  settling  their 
disputes,  and  making  them  account  to  each  other;  it  also 
exercised  its  power  over  executors,  and  saw  that  legacies 
were  paid  to  those  entitled  to  them,  and  distinguished 
itself  by  compelling  the  performance  of  agreements,  or 
restraining  the  committal  of  wrong,  in  cases  where  the 
only  remedy  at  Law  was  an  action  for  damages  after  the 
injury  had  been  committed.  It  also  exercised  power  in 
all  cases  of  accident,  mistake,  or  fraud,  which  power  was 
often  exclusive  of,  though  sometimes  concurrent  with,  that 
of  the  Common  Law  Courts.  A  conspicuous  example  of 
its  jurisdiction  was  the  manner  in  which  the  Courts  of 
Equity  granted  relief  in  cases  of  penalties  and  forfeitures. 
We  will  not  omit  to  mention  how  Equity  also  continually 
served  the  cause  of  justice,  by  affording  means  of  discovery 
and  of  perpetuating  testimony,  long  before  any  power  of 
the  kind  existed  at  Common  Law. 
Conflict  In  this  and  other  ways,  as  the  power  and  practice 
Law  aiS  of  Equity  became  more  and  more  defined,  it  drifted 
Equity.]^'  further  and  further  from  the  Common  Law,  and  our 
Courts  presented  this  startling  anomaly,  that  it  became 
in  many  instances  impossible  for  either  tribunal  to  give 
complete  satisfaction  by  its  own  procedure,  and  harassed 
suitors  were  driven  from  one  to  the  other  in  a  wild  search 
after  justice.  Courts  of  Law  were  continually  compelled 
to  enforce  a  claim  or  admit  a  defence,  they  knew  to  be 

(«)  I'arkes'  Hist.  Chan.  p.  80;  1  Hallam,  Con^t.  Hist.  chap.  vi.  11th  ed. 
pp.  344-349;  3rd  Inst.  c.  84,  p.  125., 
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iniqnitoTifiy  leaving  the  unjustly  defeated  stdtor  no  other 
Tesonrce,  than  to  rush  to  a  Court  of  Eqnity,  to  restrain  his 
adyersary  from  reaping  the  fruits  of  his  unrighteous  suo- 
<^e8S.  Again,  in  proceedings  in  Courts  of  Equity,  when 
the  evidence  was  conflicting,  the  Chancellor  was  supposed 
to  be  purblind,  and  unable  to  decide  on  which  side  the 
truth  lay,  he  therefore  suspended  his  judgment,  and 
directed  an  issue  to  be  tried  by  the  Courts  of  Common 
Law,  to  inform  his  mind  of  what  was  the  truth.  He  was 
not  only  supposed  to  be  unable  to  ascertain  facts,  but  also 
to  be  incapable  of  forming  an  opinion  on  any  point  of 
Oommon  Law,  therefore  if  one  arose,  the  practice  was  for 
him  to  submit  a  case  for  the  opinion  of  the  Common  Law 
judges. 

This  was  bad  enough  at  any  time,  but  became  for  worse  Attempted 
when,  from  the  increase  of  population  and  trade,  the  mentT*" 
legal  business  of  the  country  increased  so  immensely,  that 
it  became  necessary  to  increase  the  number  of  puisne 
judges  in  all  the  Common  Law  Courts,  while  the  Lord 
Chancellor,  being  utterly  unable  to  get  through  the  busi- 
ness of  his  Court,  though  assisted  as  of  old  by  the  Master 
of  the  Bolls,  was  aided  by  the  appointment  of  Yice-Chan- 
cellors.  Notwithstanding  the  complaints  which  had  so 
long  existed  respecting  this  divided  jurisdiction,  scarcely 
:any  efforts  were  made  to  remedy  it,  till  the  reign  of  Her 
present  Majesty,  during  which  period  not  only  have  addi- 
tional judges  been  appointed  in  all  the  Coiuts,  and  the 
Lord  Chancellor  assisted  in  his  appellate  duties  by  the 
appointment,  in.  1851,  of  the  Lords  Justices,  but  consider- 
able pains  have  been  taken  to  give  each  Court  some  of 
those  useful  powers  which  formerly  pertained  to  the  other 
alone.  These  attempts  were  however,  as  we  shall  see,  of 
much  less  benefit  than  might  have  been  expected,  prin- 
cipally owing  to  the  disinclination  of  the  judges  to 
exercise  powers  to  which  they  were  unaccustomed,  and 
administer  laws  with  which  they  did  not  feel  themselves 
familiar. 

Among  many  others,  all  of  which  will  more  properly 
-come  under  the  next  Chapter,  we  may  here  mention  the 
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Legal  14  &  15  Vict.  c.  83,  8.  8,  which  enabled  the  Lord  Ghan- 
^T*"to  cellor  to  request  any  one  of  the  Common  Law  judges  to 
Courts  of  sit  with  him  or  in  any  branch  of  the  Court  of  Chancery 
Equity.  vrhenever  desirable,  and  enacted  that  the  Common  Law 
judge  might  sit  on  such  request ''  if  he  shall  find  it  con- 
venient to  attend."  As  might  haye  been  imagined,  the 
power  conferred  by  this  Statute  has  hardly  ever  been 
exercised.  Again,  Cairns'  Act  {{)  gave  the  Court  of 
Chancery,  power  in  every  case  where  it  already  was  able 
to  grant  an  Injunction  against  a  breach  of  any  agreement, 
or  the  committal  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  contract,  to  award  damages  to  the 
party  injured,  either  in  addition  to,  or  in  substitution  for, 
such  Injunction,  and  the  amount  of  these  damages  might 
be  assessed  either  by  the  Court  itself,  or  a  jury  summoned 
before  it  for  that  purpose.  A  few  years  later  further 
power  was  given  to  the  same  Court  by  Bolt's  Act  (w),  to 
decide  for  itself  all  questions  of  law  or  of  fact,  and  to 
summon  a  jury  to  assist  it  whenever  it  chose.  These 
Statutes  cannot  be  said  to  have  been  altogether  dead 
letters,  but  the  power  of  summoning  a  jury  is  one  which 
has  been  sparingly  exercised  by  the  Court,  and  the  prac- 
tice is  said  to  be  looked  on  with  disapprobation  by  most 
of  the  Equity  judges. 
Equitable  In  addition  to  the  powers  conferred  on  the  Courts  of 
P?^®"^^  Equity,  am  attempt  was  made  by  the  Common  Law  Pro- 
Courts  of  cedure  Act,  1854  {x\  to  confer  certain  equitable  powers 
on  the  Common  Law  Courts ;  one  of  these  powers  was  that 
of  enabling  parties  to  actions  to  plead  equitable  pleas  (y), 
or,  in  other  words,  to  set  up  any  defence  which  would 
otherwise  have  been  a  defence  in  Equity  only.  This 
valuable  provision  was  however  frittered  away,  by  the 
Common  Law  Courts  holding  that  it  only  applied  to  cases 
in  which  a  Court  of  Equity  would  grant  an  unconditional 
Injunction  (z);  this  being  once  decided,  equitable  pleas 
became  few  and  unimportant,  and  generally  ineffective* 

(0  21  &  22  Vict.  c.  27,  post,  p.  48.  L.  T.  (N.S.)  Q.  B.  815. 

(ti)  25  &  26  Vict.  c.  42.  (z)  Mines  Royal  Societies  r.Magnav, 

(ar)  17  Si  18  Vict.  c.  125.  10   Ex.    489 ;    Phelps    r.    Prothero, 

(y)  ss.  8S-86;  Nicoll  r.  Bell,  82  16  C.  B.  370. 


Common 
Law. 
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Another  equitable  power  conferred  by  the  same  Act  was 
that  of  granting  Injunctions  against  the  repetition  of  a 
breach  of  contract  or  other  injury  in  cases  where  the 
injured  party  has  the  right  of  maintaining  an  action  (a). 
This  power,  probably  from  the  fact  of  its  not  being  fami- 
liar to  the  judges,  the  officers  of,  and  practitioners  in,  the 
Common  Law  Courts,  has  not  been  exercised  often  enough 
to  have  had  any  practical  effect  on  legal  proceedings. 

These  and  many  other  instances  in  which  both  legal 
and  equitable  powers  can  be  exercised  in  the  same  cause 
and  by  the  same  Court,  will,  however,  come  more  properly 
under  the  next  Chapter,  where  the  concurrent  jurisdiction 
of  the  Common  Law  and  Equity  Courts  as  existing  at  the 
time  of  passing  the  Judicature  Act,  1873,  will  be  more 
fully  and  separately  treated  of. 

(a)  88.  79-82. 
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SECTION  L 

The  Hcute  of  Lords  and  the  JudkioU  CommitUe  of  the  Privy  Council. 

Tlie  Courts  of  the  Lord  Chancellor  and  the  Lords  Justices^  Master  of  the  BoUs,  and 

the  Vice-Chanoellors. 
The  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  and  the  Ex» 

chequer  Chamber, 
The  Admiralty,  Probate,  and  Matrimonial  and  Divorce  Courts, 
The  Bankruptcy  Courts— ITte  Courts  Palatine—The  Stannaries  Court— The 

County  Courts — Lord  Mayor's  and  City  of  London  Courts — Central  Criminal 
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SECTION  II. 

THE  JX7EISDICTI0N  OF  THE  OOUBTS  IN  BESPEOT  OF  THE 
FOLLOWING  SUBJEOT-MATTEBS  : 

AHntrations— Bills  of  Excliange— Cheques — Charitable^  Trusts— Coal  Mines-^ 
Copyright  —  Corporations  —  Damages  —  Discovery  —  Ejectment  —  Equitable 
Pleading — Evidence — Forfeiture — Friendly  Societies — Injunctions — Irrigation 
of  Premises — Interpleader — Interrogatories — Issues — Joint-Stock  Companies 
— Jury — Legitimacy — Mandamus — Merchandise  Marks — Oral  and  Written 
Evidence — Patents — Penalties — Petition  of  Bight — Principal  and  Agent-^ 
Promissory  Notes — BaUway  and  Canal  Traffic — Beferenoes — Beplevin — 
Shipping— Title •         .     Pa^w  42-81 


Having  now  traced  the  Legal  History  of  England  from 
the  earliest  times  to  the  reign  of  onr  Queen,  we  propose, 
in  the  next  place,  to  refer  to  the  constitution  of  the  seyeral 
Courts  existing  at  the  time  of  the  passing  of  the  Judica- 
ture Acts,  1873  and  1875 ;  and  then  to  notice  some  of  the 
questions,  with  regard  to  which  these  Courts  have  already 
exercised  both  a  Legal  and  Equitable  jurisdiction,  indi- 
cating how  far  this  jurisdiction  has  either  been  preserved^ 
or  not  interfered  with,  by  those  Statutes. 
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Section  I. 

00T7BTS  OF  APPEAL. 

The  House  of  Lords  still  trembles  in  tlie  balance ;  igno-  House  of 
ranee  on  the  one  side  and  prejudice  on  the  other  haying  ' 
prevailed,  and  induced  the  Legislature  to  leave  for  future 
consideration  the  Appellate  Jurisdiction  of  this  ancient 
and  final  Court  of  Appeal.  For  whilst  the  Supreme  Court 
of  Judicature  Act,  1873,  entirely  abolished  its  jurisdic- 
tion (a),  the  Amendment  Act  of  1875  leaves  the  juris- 
diction untouched  for  a  period  of  twelve  months  (I).  We 
need,  therefore,  only  mention  that  its  jurisdiction  extends 
to  all  cases  where  an  appeal  lies  from  any  of  the  Courts 
of  Law  and  Equity  having  jurisdiction  within  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

The  jurisdiction,  and  even  the  very  existence,  of  the  Privy 
Privy  Council  depends  upon  future  legislation  and  the  fate  ^^"°*^*^* 
of  the  appellate  jurisdiction  of  the  House  of  Lords.  The 
Supreme  Court  of  Judicature  Act,  1873  (c),  deprived  it  of 
a  portion  of  its  authority,  and  gave  power  for  an  entire 
transfer  of  its  jurisdiction  (d) ;  but  the  Amendment  Act 
of  1875  contains  provisions  (e)  which  will  have  to  receive 
further  consideration  from  the  Legislature,  before  the  legal 
position  and  powers  of  the  Judicial  Committee  of  Her  Ma- 
jesty's Privy  Council  can  be  defined.  At  present  it  exer- 
cises jurisdiction  in  appeals  from  the  Court  of  Admiralty, 
in  questions  of  Lunacy,  and  is  the  final  Court  of  Appeal 
in  all  cases  whenever  appeal  lies  from  the  Courts  of  the 
Indian  Empire  and  the  Colonial  possessions  of  the  Queen. 

THE  GHAKCEBY  GOUBTS. 

>    The  Chancellor,  who  exercises  the  highest  legal  func-  Equity 
tions,  and  has  a  control  over  all  the  Courts  of  Equity,  pos-  ^^'^• 
sesses  also  a  personal  jurisdiction  in  his  official  capacity, 
which  is  preserved  to  him  by  the  Supreme  Court  of  Judi- 
cature Act  ;  such  as,  for  instance,  his  jurisdiction  in  relation 
to  the  custody  of  the  persons  and  estates  of  idiots,  lunatics, 

(a)  Sec.  20  ;  post,  cc.  ir.,  v.  iv.  p.  91. 

(b)  Sec.  2 ;  post,  chap.  v.  (d)  Sec.  21  and  55 ;  poet,  chap.  iv. 
(e)  IS.  18,  20,  21,  55 ;  post,  chap.  (e)  Sec.  2 ;  post,  chap.  v. 
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Chancerj    and  peisons  of  unsoand  mind ;  the  granting  of  patents ; 

^^*^-      the  issuing  of  commissions  under  the  Great  Seal ;  and  as 
visitor  of  colleges  and  charitable  institutions  (/). 

In  his  judicial  capacity  the  Chancellor  sits,  either  alone 
or  with  the  Lords  Justices  (g),  as  a  final  Court  of  Appeal 
in  all  cases  where  an  appeal  lies  either  from  the  Chancery 
or  Bankruptcy  Courts,  or  the  Courts  Palatine  (h) ;  and 
this  jurisdiction  ceases  with  the  Judicature  Act,  1873  (t). 
The  Lords  Justices'  powers  and  jurisdiction  are  co-extensive 
in  certain  questions  with  the  Chancellor's  (k).  The  Master 
of  the  Bolls  has  a  concurrent  jurisdiction  in  most  questions 
with  the  Yice-Chancellors,  and  an  exclusive  jurisdiction 
in  others  (I),  and  he  possesses  a  personal  and  almost 
uncontrolled  jurisdiction  which  is  attached  to  his  official 
position ;  such,  for  instance,  as  the  Keeper  of  the  Becords 
in  London  and  elsewhere  in  England,  which  are  preserved 
to  him  under  the  Judicature  Act,  1873  (m). 

The  general  jurisdiction  of  the  Chancery  Courts  is  of  a 
mixed  character,  and  the  various  modes  in  which  the  Court 
has  hitherto  exercised  Common  Law  powers,  will  be  found 
under  the  different  subject-matters  in  this  chapter  (n).  At 
the  same  time  it  must  be  remembered  that  this  Court  has 
a  peculiar  jurisdiction  of  its  own,  which  is  particularly 
preserved  by  the  34th  section  of  the  Judicature  Act,  1873. 
The  reader  is  referred  to  that  section,  for  some  of  the 
matters  which  can  be  adjudicated  on  in  this  Court  only, 
which  includes  all  causes  or  matters  then  pending,  and  all 
causes  and  matters  under  any  Act  of  Parliament  by  which 
exclusive  jurisdiction  has  been  given  to  this  Court,  as 
well  as  questions  relating  to  trusts,  partnerships,  mort- 
gages, specific  performance  of  contracts,  and,  administra- 
tion of  estates  of.  deceased  persons.  It  would  not  be 
within  the  scope  of  this  Chapter  further  to  enumerate 
them ;  it  will  be  sufficient  to  specify  them  in  a  subsequent 
part  of  this  work,  and  to  refer  to  the  standard  works 
upon  this  subject  (o) ;  and,  by  way  of  further  illustration, 

(/)  Sec.  17  ;  and  post,  chap.  ix.  p.  409. 

Of)  14  k  15  Vict.  c.  83,  88.  1,  11.  (m)  Sec.  17,  sab-s.  6 ;  post,  chap.  iv. 

(A)  See  post,  p.  27.  (n)  See  post,  pp.  42-81. 

(i)  Sec  18 ;  post,  chap.  ir.  p.  91.  (o)  Danieirs  Ch.  Practice;  Smith's 

(k)  14  &  15  Vict.  c.  83,  ss.  5,  11.  Manual  of  Equity;  and  post,  pp.  42- 

(0  Stephen's  Com.  (4th  ed.)  vol.  iii.  81 ;  and  cc  ui.,  iy. 
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to  instance  some  smaller  questions,  such  as  controlling 
grammar  schools  under  3  &  4  Vict  c.  77,  or  apportioning 
money  for  the  purpose  of  building  churches  under  8  &  9 
Vict.  c.  70,  or  directing  the  application  of  money  under 
the  Copyhold  Enfranchisement  Acts  (p),  in  cases  where 
different  persons  have  only  a  limited  interest  in  money. 
These  questions,  with  some  others,  will  have  to  be  deter- 
mined exclusively  in  the  Chancery  Division  of  the  High 
Court  of  Justice,  as  constituted  under   the  Judicature 

Act  (q). 

coamoN  LAW  courts. 

In  addition  to  the  ordinary  powers  which  these  Courts  Common 
share  equally  with  the  others,  each  Court  has  a  peculiar  ^^^^ 
jurisdiction  of  its  own,  which  is  carefully  preserved  to  it 
by  the  34th  section  of  the  Judicature  Act,  1873,  in 
accordance  with  which,  the  Queen's  Bench  Division,  the 
Common  Pleas  Division,  and  the  Exchequer  Division  of 
the  High  Court  of  Justice,  wUl  have  assigned  to  them 
respectively  all  causes  and  matters  which  formerly  per- 
tained exclusively  to  the  Court  of  Queen's  Bench,  the 
Court  of  Common  Pleas,  or  the  Court  of  Exchequer^  as  the 
case  may  be  (g). 

The  Court  of  Queen's  Bench  was,  and  still  remains,  the  Queen's 
Superior  Criminal  Court  of  the  kingdom,  and  criminal  pro-  ^"*^^* 
ceedings  can  only  be  removed  into  it,  from  Inferior  Courts. 
It  is  also  the  only  Court  in  which  either  a  criminal  infor- 
mation for  an  offence,  or  a  giio  warranto  to  shew  under 
what  authority  a  person  exercises  an  office,  can  be  obtained. 
It  also  possesses  the  sole  power  to  issue  a  prerogative  writ 
of  mandamus^  commanding  Inferior  jurisdictions  to  do 
their  duty,  and  this  power  is  not  interfered  with  in  any 
manner  by  the  action  for  mandamus  created  by  the 
Common  Law  Procedure  Act,  1854  (r). 

There  are  other  matters  in  which  the  Court  of  Common  Common 
Pleas  has  a  peculiar  jurisdiction.    Among  these  may  be  ^^^* 
mentioned  Dower,  Freebench,  or  Quare  Impedit  (<),  the 
only  real  actions  which  have  not  been  abolished. 

Cp)  4  &  5  Vict.c.  35 ;  6  &  7  Vict.  post,  p.  71,  chap,  iv.,  pp.  91,  100, 

c.  23  ;  15  &  16  Vict.  c.  21 ;  21  &  22  105,  121. 

Vict.  c.  94;  36  &  37  Vict.  c.  66,  s.  34.  («)  23  k  24  Vict.  c.  120.  s.  26  ; 

(g)  Post,  chap,  it.,  p.  91.  post,  chap,  ir.,  p.  91. 

(r)  17  &  18  Vict.  c.  125,  s.  75 ; 
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This  Court  also  alone  decides  registration  cases  on 
appeal  from  the  decisions  of  revising  barristers  (i),  and 
since  1868  the  authority  which  the  House  of  Commons 
itself  used  to  exercise  with  respect  to  election  petitions 
has  been  transferred  to  this  Court  (u). 
Exchequer.  The  Court  of  Exchequer  has  also  an  exclusive  jurisdiction 
in  all  revenue  matters,  and  all  disputes  as  to  the  payment 
of  taxes  and  duties  must  therefore  be  settled  here,  and 
here  alone.  Up  to  1841  this  Court  had  also  a  jurisdiction 
in  Equity ;  this  jurisdiction  has,  however,  been  entirely 
taken  from  it  by  5  Yict.  c.  5,  except  so  far  as  it  might 
pertain  to  its  authority  as  a  Court  of  Bevenue  (x). 

These  three  Courts  all  possess  the  power  of  issuing  a 
prohibition  to  Inferior  Courts  if  they  exceed  their  juris- 
diction, and  appeals  can  be  brought  to  any  of  them  under 
certain  circumstances  from  the  decisions  of  County  Court 
judges  (if)  or  justices  of  the  peace  (z). 
Exchequer  The  Court  of  Exchequer  Chamber  is  entirely  abolished 
Chamber,  ^^y  jj^^  Judicature  Act  (a),  and  its  powers  and  jurisdiction 
transferred  to  the  final  Court  of  Appeal  instituted  by  that 
Act,  but  a  substituted  and  intermediate  Court  of  Appeal  is 
provided  by  the  Amendment  Act  of  1875  (6).  This  ancient 
Chamber  has  usually  sat  in  great  state,  ten  judges  often 
sitting  together  to  decide  questions,  most  of  which  were 
only  of  ordinary  importance.  The  jurisdiction  of  the 
Court  comprised  appeals  from  each  of  the  three  Common 
Law  Courts,  and  the  Court  was  composed  of  the  judges 
only  of  two  of  the  Courts  when  hearing  appeals  from  the 
Judgments  of  the  third. 

ADMIRALTY  COURT. 

Admiralty       This  aucieut  Court,  which  is  now  made  by  the  Judica^ 
^*^°'^-        ture  Act  (c)  part  of  the  High  Court  of  Justice  (d),  and  the 
appeal  from  which  is  now  to  the  Court  of  Appeal  consti- 
tuted by  that  Act,  and  not  the  Privy  Council  (e),  formerly 

(0  6  Vict.  c.  18,  s.  42.  (a)  Sec.  18,  sub-sec.  4 ;  and  post, 

(u)  31   &  32   Vict.   c.  125 ;   nnd  ch^.  iv.,  p.  91,  102. 

poet,  pp.  91,  100,  105,  121.  (6)  ss.  2,  4,  5;  and  post,  chap,  v., 

(x)  Att.-Gen.  r.  Hailing,  15  M.  &  p.  •159^162. 

W.  687 ;  and  post,  pp.  91,  100,  105,  (c)  36  &  37  Vict.  c.  66 ;  post,  p.  91. 

121.  ((Q  Sec  16 ;  post,  p.  101. 

(y)  13  &  14  Vict.  c.  61,  s.  14 ;  and     '      (e)  Sec.  18,  sub-s.  5 ;  but  see  38  & 

post,  p.  29.  39  Vict,  c  77,  ss.  4,  8 ;  and  post, 

(«)  20  &  21  Vict.  c.  43,  s.  2.  p.  103,  and  chap,  y.,  p.  157. 
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exercised  a  very  extensive  jurisdiction,  both  civil  and 
criminal,  some  of  which  has  been  since  taken  from  it.  It 
has  recently  had  farther  jurisdiction  given  to  it  in  cases 
of  salvage  and  wreck  (/) ;  and  it  was  by  the  Admiralty 
Court  Act,  1861  {g),  constituted  a  Court  of  record  for  all 
intents  and  purposes,  and  endowed  with  the  powers,  in 
many  instances,  both  of  the  Common  Law  Courts  and  of 
the  Courts  of  Equity.  Among  other  powers,  and  in  addi- 
tion to  the  ordinary  means  of  discovery  by  interrogatories, 
inspection  of  documents,  &c.,  the  Court  was  also  enabled, 
on  the  application  of  any  party  to  a  cause,  to  grant  him 
or  his  witnesses  inspection  of  any  ship  or  other  real  or 
personal  property,  the  inspection  of  which  might  be 
material  to  the  issue  of  the  cause. 

Proceedings  in  this  Court  may  be  either  in  rem  or  in  Proceed- 
persqnam,  but  the  latter  mode  of  procedure  has  been  ob-  *^8sw»'^«»- 
solete  for  many  years  Qi).  In  ordinary  cases  proceedings 
are  taken  by  attaching  the  "  res,"  ♦.«.,  the  ship  supposed 
to  be  in  fault ;  which  thxus  becomes  the  security  for  any 
damages  to  be  recovered  (t).  In  cases  of  collision  the 
injured  person  has  the  option  of  seeking  redress  either  in 
a  Common  Law  Court  or  the  Court- Admiralty ;  but  where 
there  are  several  claimants,  the  proceedings  may  be  trans- 
ferred from  Common  Law  to  Chancery  (4) ;  and  in  some 
cases  these  powers  of  the  Court  of  Chancery  may  be  ex- 
ercised by  the  Admiralty  Court  (? ). 

The  pleadings  in  this  Court  are  regulated  by  the  rules  Pleadings, 
promulgated  in  1859  (m),  which  direct  that  the  first  four 
pleadings  shall  be  called  "  Petition,"  "  Answer,"  "  Eeply," 
and  "Bejoinder";  it  is  further  ordered  that  the  pleadings 
«haU  be  divided  into  paragraphs  and  numbered,  and  shall 
contain  brief  statements  of  every  fact  relied  on :  and  it 
seems,  indeed,  as  if  the  pleadings  directed  by  the  Judi- 
cature Acts  and  the  new  Bules  were  intended  to  be  framed 
on  those  in  use  in  this  Court. 

The  County  Courts  have  now  Admiralty  jurisdiction  in 

CO  3  &  4  Vict.  c.  65 ;  9  &  10  Vict.  (•)  Lowndes'  Admiralty  Law.  191. 

c  99.  {k)  17  &  18  Vict.  c.  104,  s.  514. 

ig)  24  k  25  Vict.  c.  10.  (0  24  &  25  Vict.  c.  10,  s,  13. 

(A)  The  Clara,  Swa.  3.  (m)  Bules  65-77. 

0  2 
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certain  cases,  which  will  be  noticed  when  those  Courts  are 
referred  to  (n).  It  will  also  be  observed,  that  the  Judi- 
cature Acts,  and  sereral  of  the  rules  framed  under  them, 
refer  to  proceedings  in  Admiralty.  It  is  however  provided 
that  all  the  old  procedure  is  to  remain,  except  where  it  is 
expressly  altered  by,  or  formed  under  and  in  accordance 
with,  the  provisions  of  those  statutes  (o). 

PROBATE   C0T7BT. 

Probate  Dowu  to  the  year  1857,  the  Probate  of  Wills  and  Ad- 

Court.  ministration  of  intestate's  Estates  pertained  exclusively  ta 
the  Ecclesiastical  Courts ;  and  this  seems  to  have  origi- 
nated from  ancient  times,  when  the  goods  of  an  intestate 
vested  in  the  hands  of  the  bishop  of  the  diocese  for  pious 
uses,  in  consequence  of  which  it  was  thought  fit  that  he 
should  have  an  opportunity  of  deciding  on  the  validity  of 
the  Will  which  took  them  from  him,  and  gave  them  to 
persons  designated  by  the  deceased  (p).  Instead  of  the 
bishops  adjudicating  themselves,  the  practice  had  long 
sprung  up  of  having  all  probate  and  administration  suits 
decided  in  the  Consistory  Courts  of  the  diocese  or  the 
Prerogative  Court  of  Canterbury,  as  the  case  might  be. 
Nevertheless  this  mode  of  adjudication  gave  great  dis- 
satisfaction ;  and  in  1857,  by  20  &  21  Vict.  c.  79,  sub- 
sequently amended  by  21  &  22  Vict.  c.  95,  the  Ecclesi- 
astical jurisdiction  in  these  matters  was  transferred  to  a 
new  tribunal  then  established,  and  called  the  Court  of 
Modern  Probate.  This  Court  has  now  exclusive  jurisdiction  with 
t?on.  regard  to  the  facts  whether  a  certain  paper  is  a  Will  or 

not,  whether  it  is  properly  attested,  whether  duly  signed 
by  the  deceased,  &c. ;  but  does  not  attempt  to  interpret  it, 
or  interfere  with  the  jurisdiction  of  other  Courts  as  ta 
the  property  a£fected  by  it.  Though  in  most  cases  this 
Court  follows  the  practice  of  the  former  Prerogative  Court, 
there  is  one  important  difference :  in  the  former  Courts 
there  was  no  power  to  summon  a  jury ;  in  the  Courts  of 

(n)  Post,  pp.  37-41.  as.  17,  18,  21 ;  post,  chap,  v.,  p.  157^ 

(o)  36  St  37  Vict.  c.  66,  ss.  68,  69,  (p)  3  Bla.  Com.  96. 

70,  post,  chap.  iy. ;  38  &  39  Vict.  c.  77, 
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Probate  a  jury  always  may  be  summoned,  if  the  Court 
chooses,  to  try  any  disputed  questions  of  fact,  and  in  many 
instances  must  be  summoned  on  the  application  of  the 
parties  (q).  This  Court  is  now  made  a  portion  of  the  new 
High  Court  of  Justice  by  the  Judicature  Act,  1873  (r) ;  and 
the  Act  of  1875  gives  some  additional  forms  of  pleading, 
but  it  is  enacted  that,  except  where  expressly  allowed,  all 
the  old  rules  shall  remain  in  force  (s). 

Further  particulars  respecting  this  Court  and  its  pro- 
cedure will  be  found  in  Browne's  Practice  of  the  Court  of 
Probate. 

MATRIMONIAL  AND  DIVORCE  COURT. 

This  is  a  modern  Court,  exercising  a  jurisdiction  for-  Ancient 
merly  unknown  in  this  country.  Down  to  the  year  1857  {^J^^  *^' 
every  legal  proceeding  connected  with  marriage  was  vested 
in  the  Ecclesiastical  Court,  from  the  olden  times  when  it 
was  considered  to  appertain  to  the  Church.  This  Court 
had  the  power  of  pronouncing  a  marriage  null  and  void  if 
contracted  without  the  proper  legal  forms,  or  if  entered 
into  by  persons  unable  to  marry  either  on  the  grounds  of 
consanguinity  or  affinity,  or  because  one  of  them  had  a 
husband  or  wife  living.  The  Court  would  also  pronounce 
a  divorce  a  mensa  el  ihoro  in  cases  of  misconduct  or  cruelty, 
which  sentence  freed  the  parties  from  the  necessity  of 
living  together,  but  there  was  no  means  of  completely 
annulling  any  marriage  which  had  once  been  properly 
and  formally  celebrated ;  the  reason  of  this,  it  is  needless 
to  say,  originated  in  the  times  when  this  Court  was  really 
presided  over  by  the  bishop,  and  when  marriage  was  con- 
sidered a  Sacrament,  as  it  now  is  by  the  Boman  Church 
and  that  section  of  the  English  Church  which  adheres  to 
a  rigid  interpretation  of  her  Articles.  There  were,  how- 
ever, such  hardships  connected  with  that  state  of  the  law, 
and  the  utter  impossibility  of  dissolving  a  union,  leaving 
(among  other  evils)  the  husband  of  a  guilty  wife  exposed 
to  the  danger  of  having  to  maintain  spurious  issue,  that 

(q)  20  k  21  Vict  c  77,  bs,  35-39.  (a)  38  &  39  Vict.  c.  77,  ss.  18, 21 ; 

(r)  36  &  37   Vict,  c  66,  s.   16 ;       post,  chap,  y.,  p.  157. 
poBt,  chap,  ir.,  p.  100. 
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the  Legislature  were  in  the  constant  habit  of  interfering- 
and  passing  Acts  of  Parliament  from  time  to  time  for  the 
purpose  of  entirely  dissolving  a  marriage,  and  leaving  the 
parties  free  to  marry  again. 

It  would  be  foreign  to  the  purpose  of  this  work  to  state 
the  manner  in  which  these  special  Statutes  were  obtained, 
or  all  the  circumstances  under  which  they  were  granted, 
it  is  sufficient  to  say  that  the  machinery  was  cumbrous  in 
the  extreme,  and  the  necessary  proceedings  were  both 
dilatory  and  excessively  expensive.    The  practical  result 
was,  that  divorces  for  sufficient  cause  could  always  be  ob- 
tained by  the  wealthy,  but  by  them  alone.     This  was 
Modern      remedied  in  1857  by  the  establishment  of  the  Court  for 
t?on*^^^"     Divorce  and  Matrimonial  Causes,  commonly  called  the 
Divorce  Court,  which  not  only  had  all  the  powers  of  the 
old  Ecclesiastical  Court  in  matrimonial  causes  transferred 
to  it,  but  had  also  the  power  which  hitherto  had  only  per- 
tained to  Parliament  itself,  of  dissolving  marriages  under 
the  same  circumstances  that  Parliament  was  in  the  habit 
of  dissolving  them.     The  Court  was  established  by  20  & 
•   21  Vict.  c.  85,  and  now  exercises  the  powers  conferred  on 
it  by  that  Statute  and  several  amending  ones  (t).  Its  judges 
are  the  Lord  Chancellor  and  aU  the  Common  Law  Judges, 
together  with  the  Judge  of  the  Probate  Court,  who  is  the 
Judge  Ordinary  of  the  Court  (u).    It  has  the  power  of 
Judicial      granting  a  judicial  separation,  which  has  all  the  effects  of 
separation,  ^.j^^  ^^i  divorco  d  mensd  et  thoro,  on  the  grounds  of  either 
adultery,  cruelty,  or  desertion  for  two  years  and  up- 
Dissolution  wards  (x) ;  it  can  also  grant  a  dissolution  of  marriage  to 
of  mar-      jj^^  tnsband  on  the  ground  of  adultery  alone,  and  to  the 
wife  on  the  ground  of  adultery  coupled  with  either  cruelty, 
desertion,  or  bigamy,  or  of  incestuous  adultery  alone,  in- 
cestuous adultery  being  defined  to  be  adultery  with  a 
person  with  whom  the  husband,  if  his  wife  were  dead,, 
could  not  contract  marriage  on  the  ground  of  consan- 
guinity or  affinity  (y).   It  has  the  further  power,  formerly^ 

(0  21  Si  22  Vict.  c.  108 ;  22  &  23  (u)  20  &  21  Vict.  c.  85,  s.  8 ;  22  &. 

Vict.  c.  61 ;  23  &  24  Vict.  c.  144;  23  Vict.  c.  61,  s.  1. 

25  &  26  Vict,  c  81 ;  29  &  30  Vict.  (x)  20  &  21  Vict.  c.  85,  s.  16. 

c.  32 ;  31  &  32  Vict.  c.  77  ;  36  &  37  (y)  20  &  21  Vict.  c.  85,  s.  27. 
Vict.  c.  31. 
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pertaining  to  the  old  Ecclesiastical  Courts,  of  making  a  Conjugal 
decree  for  the  restitution  of  conjugal  rights  (2),  or  of  de-  "^^*"'- 
daring  a  marriage  to  be  altogether  null  and  yoid  (a)  on 
the  grounds  either  that  the  parties  were  incapable  of 
marrying,  or  that  the  formalities  necessary  to  constitute 
marriage  had  not  been  complied  with. 

The  powers  and  procedure  of  this  Court  seem  to  have 
been  taken  both  from  the  Courts  of  Law  and  of  Equity. 
In  evidence,  the  rules  of  Common  Law  are  to  followed  (6), 
but  the  evidence  itself  may  be  taken  either  viva  voce  or, 
in  some  cases,  by  affidavit  (e).    The  trials  of  matters  of 
fact  may  take  place  before  the  Court  itself  either  with  or 
without  the  assistance  of  a  jury  (i),  or  an  issue  may  be 
directed  to  be  tried  at  the  assizes  (a).    If  is  enacted  that 
all  decrees  and  orders  of  the  Court  are  to  be  enforced  in 
the  same  manner  as  the  judgments,  orders/  and  decrees  of 
the  Court  of  Chancery  (/).    It  has  the  power  of  directing  Cenerui 
alimony  to  be  paid  to  the  wife  both  pendente  lite  {g\  and  i^''®"- 
after  a  decree  (A),  it  can  also  give  directions  for  the  main- 
tenance and  care  of  the  children  (t),  and  can  reform  mar-  ' 
riage  settlements  for  the  benefit  of.  the  innocent  party,  and    ^ 
the  children  of  the  marriage  (i) — a  power  never  possessed 
by  any  other  Court ;  this,  however,  can  only  be  done  when 
there  are  children  living  at  the  date  of  the  decree  (/). 

This  Court  has  also  a  peculiar  jurisdiction,  which  will 
come  under  another  head  (m),  of  declaring  persons  to  be 
legitimate,  or  natural  born  subjects  of  the  realm. 

Though  it  will  be  seen  in  the  next  chapter  that  this 
Court  is  made  by  the  Judicature  Acts  a  part  of  the  High 
Court  of  Justice,  it  will  be  observed  there  are  no  new 
rules  or  forms  issued  respecting  it,  consequently  the  old 
ones  will  remain  unaltered  (n). 

(«)  20  &  21  Vict.  C.85,  s.  17.  (0  20  &  21  f  ict.  c.  85,  s.  35. 

(a)  20  k  21  Vict.  c.  85,  8.  6.  (A)  20  k  21  Vict.  c.  85,  s.  45 ;  22 

(6)  20  k  21  Vict.  c.  85,  s.  48.  &  23  Vict,  c  61,  s.  5. 

Ip)  20  &  21  Vict.  c.  85,  8.  46.  (J)  Corrance  v.  Corrance,  L.  R.  1 

(d)  20  k  21  Vict.  c.  85,  ss.  28,  36  P.  k  D.  495  ;   Graham  v.  Graham, 
-38.  ibid.  711. 

(e)  20  k  21  Vict.  c.  85,  s.  40.  (m)  See  Legitimacy,  post,  p.  67. 
{f)  20  k  21  Vict.  c.  85,  s.  52.  (n)  36  k  37  Vict.  c.  66,  88.  5,  68- 
(j3)  20  k  21  Vict.  c.  85,  s.  24.  70 ;  post,  chap,  ir.,  p.  91 ;  38  &  39 
(A)  20  k  21  Vict.  c.  85,  8.  32 ;  29       Vict.   c.  77,  ss.   17,  18,  21  ;   iwst, 

k  30  Vict.  c.  32,  8.  1.  chop,  v.,  p.  171-174. 
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U«Ajr-  Th^rf:  proT^bTr  nerer  was  a  CoTirt  which  ImJ  such  an 

J^  *'f'''7  exfemidre  jnri^iction  of  all  sort?,  and  pcxssess^I  szio-h  raried 
jiOw^jts,  aa  the  Conrt  of  Bankmp'ter  now  eiexdses  (o). 
J)ehU/n  originally  were  practically  treated  as  criminals, 
Vnt  M  it  wa«  rery  manifest  that,  whaterer  might  be  the 
eaite  with  private  indiridiiak;  it  must  continually  happen 
that  traders  wonld  be  nnable  to  pay  their  debts  without 
any  (ault  of  their  own,  onr  Legislature,  at  a  rery  early 
period,  began  to  pass  Acts  of  Parliament  for  their  relief. 
It  would  be  tedious  to  enumerate  the  rarious  Statutes  of 
this  description  pas«$ed  from  time  to  time ;  it  is  sufficient 
to  say  that  the  same  principle  perraded  one  and  all  of 
them,  riz.,  that  while  penalties  were  inflicted  for  dishonest 
practices  or  reckless  trading,  the  honest  debtor  should 
escape  further  punishment  on  giving  up  all  his  property 
for  the  benefit  of  his  creditors.  It  was  a  long  time  before 
this  privilege  was  extended  to  non-traders;  they  con- 
tinued liable,  if  unable  to  pay,  to  imprisonment  for  debt, 
which  might  last  for  their  lives,  at  the  instance  of  any 
disappointed  and  vindictive  creditor.  The  injustice,  how- 
ever, of  punishing  the  debtor,  in  many  instances  more 
severely  than  the  thief,  was  too  apparent  to  continue,  and 
from  time  to  time,  Acts  were  passed  for  the  relief  of 
Insolvent  Debtors,  though  on  terms  not  so  favourable  as 
those  granted  to  bankrupt  traders.  The  principle  of 
leniency  to  debtors  continued  to  be  carried  out  to  a  greater 
extent  than  ever,  and  indeed,  as  many  think,  in  a  manner 
which  was  quite  unjust  to  the  creditor ;  the  Bankruptcy 
Act,  1861  {p)t  introduced  by  the  late  Lord  Westbury 
when  Attornoy-Qeneral,  being  conspicuous  in  this  respect, 
and  containing,  among  other  provisions,  one  (now  taken 
away)  by  which  every  insolvent  could  make  himself  bank- 
nipt. 
By  the  present  Bankruptcy  Act  of  1869  (j),  supple- 

(ij)  aa  k  l\t\  Vlrt.  c.  71,  ».  05.  32  &  33  Vict  c  83,  repealing  pre- 

( p)  'J4  k  *J5  Viol.  c.  l.'U.  viout  legi«lation  on  the  subject. 

(V)  n  k  33  Vict.  c.  71  (  lee  aUo 


it 
it 
u 
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mented  by  the  Debtors  Act  (r)  of  the  same  year,  im- 
prisonment for  debt  merely,  is  abolished,  and  there  is  no 
practical  difference  in  the  proceedings  in  the  case  of 
traders  and  non-traders. 

One  great  peculiarity  in  the  present  Act  is  the  very  Legal  and 
extensiye  jurisdiction  given  to  the  Court  for  the  purpose  Eq»i»taWe 
of  determining  almost  every  question,  whether  of  a  legal  ^^^*"* 
or  equitable  character,  that  can  possibly  arise  during  the 
course  of  a  bankruptcy.  The  72nd  section  enacts  that 
the  Court  "  shall  have  full  power  to  decide  all  questions 
**  of  priorities,  and  all  other  questions  whatsoever,  whether 
"  of  law  or  fact,  arising  in  any  case  of  bankruptcy  coming 
"  within  the  cognizance  of  such  Court,  or  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice,  or  making  a  complete 
disposition  of  property  in  any  such  case ;  and  no  such 
^'  Court  as  aforesaid  shall  be  subject  to  be  restrained  in  the 
"  execution  of  its  powers  under  this  Act  by  the  order  of  any 
"  other  Court,  nor  shall  any  appeal  lie  from  its  decisions, 
"  except  in  the  manner  directed  by  this  Act."  The  section 
goes  on  to  enact  that  if  any  question  of  fact  arises,  which 
any  of  the  parties  wish  to  be  tried  before  a  jury,  or  which 
the  Court  thinks  ought  to  be  tried  in  such  a  manner,  a 
jury  may  be  summoned,  and  the  trial  held  before  the 
Court  itself,  in  the  same  manner  as  before  any  of  the 
superior  Courts  of  Common  Law. 

The  effect  of  this  section  is  to  give  the  Court  of  Bank- 
ruptcy, power  to  decide  any  legal  question  which  may  arise 
in  the  course  of  distributing  the  effects  of  bankrupts,  and 
for  that  purpose  to  try  any  action  which  would  otherwise 
have  come  properly  before  the  ordinary  Common  Law 
Courts.  The  Courts  of  Equity  have  also  more  than  once 
decided  that,  though  this  sectiQU  does  not  oust  their  juris- 
diction, they  will  not  exercise  it,  except  in  cases  where  the 
Court  of  Bankruptcy  is  unable  to  give  adequate  relief  (s). 
The  only  limitation  to  this  jurisdiction  seems  to  be,  that  it 
has  bee^  held  that  the  section  does  not  apply  to  a  case 

(r)  32  k  33  Vict,  c.  62.  (s)  Stone  r.  Thomas,  L.  R.  5  Ch.  219. 
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where  a  trustee  in  bankruptcy  haa  a  claim  against  a  third 
person  in  respect  of  the  bankrupt's  estate  (Q. 

The  Court  of  Bankruptcy  has  also,  by  the  13th  section, 
the  power,  at  any  time  after  the  presentation  of  a  bank- 
ruptcy petition,  to  restrain  any  legal  proceedings  what- 
ever against  the  debtor,  whether  by  action,  suit,  execution, 
or  any  other  process ;  or  it  may,  in  its  discretion,  allow 
such  proceedings  to  continue. 
iMscovery.  The  powcrs  of  the  Court  with  regard  to  discovery  aro 
also  extremely  large,  as  by  the  96th  section  it  may  "  sum- 
''  mon  before  it  the  bankrupt,  or  his  wife,  or  any  person 
'^  whatever,  known  or  suspected  to  have  in  his  possession 
''  any  of  the  estate  or  effects  belonging  to  the  bankrupt,  or 
"  supposed  to  be  indebted  to  the  bankrupt,  or  any  person 
"  whom  the  Court  may  deem  capable  of  giving  information 
"  respecting  the  bankrupt,  his  trade  dealings  or  property ;: 
"  and  the  Court  may  require  any  such  person  to  produce 
''  any  documents  in  his  custody  or  power  relating  to  the 
*'  bankrupt,  his  dealings,  or  property."  The  section  con- 
cludes by  enacting  that  any  person  so  summoned  is  liable- 
to  be  apprehended  if  he  refuses  to  attend  on  being  tendered 
his  reasonable  expenses;  and  by  the  97th  section  and 
49th  rule,  the  Court  may  take  any  evidence  .whatever,, 
either  viva  voee,  or  by  written  interrogatories,  or  by 
commission  abroad. 

By  the  59th  section  it  is  enacted  that  in  all  cases  wher& 
the  bankrupt  does  not  reside  within  the  London  Bank- 
ruptcy District,  the  proceedings  shall  take  place  in  the 
County  Court  of  the  district  in  which  he  resides,  as  will 
be  found  when  the  jurisdiction  of  those  Courts  is  treated 
of  (m). 

The  London  Court  of  Bankruptcy  was  to  have  formed 
a  part  of  the  Supreme  Court  of  Judicature  (x),  but  by  the 
Amendment  Act  of  1875  the  Court  is  to  be  preserved  as 
an  independent  tribunal,  and  all  the  clauses  of  the  1873 
Act  are  repealed  (y). 

(0  Ellis  t.  Silber,  L  R.  8  Ch.  83 ;  (x)  36  &  ZlYici.  c.  66,  ss.  3,  16 ; 

SCO  Also  Maule  v.  Davis,  L.  R.  9  Ch.  post,  p.  93. 
192.  (y)  38  k  39  Vict.  c.  77,  ss.  9,  33  ; 

(u)  Post,  p.  36.  post,  chap,  r.,  p.  157. 
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PALATINE  COUBTS. 

We  find  in  Blackstone  (z)  that  Chester  and  Durham  Palatine 
"were  counties  palatine  by  immemorial  prescription,  and  ^^^^**'- 
that  Lancashire  was  created  one,  by  Edward  IH.  These 
counties  hare  in  consequence  enjoyed  various  privileges 
and  separate  legal  establishments,  and  though  most  of  the 
privileges  and  independent  powers  inconsistent  with  those 
of  royalty  have  been  from  time  to  time  abolished,  the 
legal  ones  have  remained,  recognised  by,  and  provided  for 
by,  the  Legislature.  The  legal  jurisdiction  of  the  Court 
of  Session  in  Chester  was  abolished  by  11  Geo.  4,  and 
1  Will.  4,  c.  70,  since  which  time  that  county  has  been 
subjected  to  the  jurisdiction  of  the  Courts  at  Westminster. 
The  palatine  jurisdictions  of  Durham  and  Lancashire  have 
continued  to  the  present  time,  though  we  shall  see  in  a 
subsequent  chapter  how  they  have  been  affected  by  the 
Judicature  Acts  (a). 

These  counties  have  always  had  both  law  and  equity 
administered  in  their  palatine  Courts.  The  provisions  of 
the  Common  Law  Procedure  Acts,  1852  (6),  1854  (c), 
and  1860  (d),  were  applied  to  the  Court  of  Pleas  of  Dur- 
ham and  the  Court,  of  Common  Pleas  at  Lancaster,  and 
the  procedure  of  those  Courts  has  been  further  regulated 
by  32  &  33  Vict.  c.  32.  The  Palatine  Chancery  Courts 
are  now  chiefly  regulated  by  21  &  22  Vict.  c.  27,  and 
25  &  26  Vict.  c.  42,  and  their  Equity  jurisdiction  will 
remain  to  a  certain  extent  unaltered  (e). 

STANNARIES  COURT. 

From  a  very  early  period  there  has  been  a  peculiar  stannaHe* 
jurisdiction  affecting  the  mineral  mines  of  Devonshire  and  ^^^^^ 
Cornwall,  administered  by  a  tribunal  called  the  Stannaries 

(*)  1  Bla,  Com.  116 ;  see  also   1  p.  157. 
Broom  &  Had.   138 ;   1  Step.  Com.  (b)  15  &  16  Vict.  c.  76,  ss.  229- 

7th  ed.  p.  129 ;  3  ib.  347  ;  for  an  ac-  234. 

count  of  the  origin  of  the  pririleges  (c)  17  &  18  Vict.  c.  125,  s.  100. 

and  mrisdiction  of  these  counties.  (d)  23  &  24  Vict.  c.  126,  ss.  40, 41. 

(a)  36  &  37  Vict.  c.  66,  ss.  34,  77,  (<?)  See  36  &  37  Vict.  c.  66,  s.  17  ; 

78 ;  post,  chap,  iv.,  pp.  121, 145 ;  38  &  post,  chap,  iv.,  p.  101. 
39  Vict,  c.  77,  s.  27 ;  post,  chap,  r.. 
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Stannaries  Court,  and  this  Gourt  is  still  in  existence,  exercising 
Court.  J  various  legal  and  equitable  powers  (/).  The  statutes  now 
in  force  regulating  this  tribunal  are  16  Ch.  1,  c.  15 ;  4  & 
5Will.  4,0.42;  6  &  7  Will.  4,  c.  106 :  2  &  3  Vict.  c.  58; 
18  &  19  Vict.  c.  32 ;  32  &  33  Vict.  c.  19.  It  is  presided 
oyer  by  a  judge  called  a  Vice-Warden,  and  has  both  a 
Common  Law  and  Equity  side. 

The  Common  Law  side  of  the  Court  has  a  general  juris- 
diction in  suits  between  miners,  while  the  Equity  side  can 
entertain  suits  relative  to  the  mines  themselves  (g).  In 
all  actions  for  debt  or  damages  under  £50,  the  action  is 
to  be  prosecuted  in  a  summary  manner  by  way  of  plaint^ 
and  tried  before  a  jury  consisting  of  five  jurors  (A).  As 
well  as  other  equitable  jurisdictions,  it  has  one  in  inter- 
pleader (i).  It  not  only  has  jurisdiction  over  all  mines 
Cost-Book,  conducted  on  what  is  called  the  "  Cost-Book  Principle," 
but  none  can  be  legally  conducted  on  that  principle  except 
those  which  are  situated  within  the  jurisdiction  of  this 
Court.  This  jurisdiction  has  been  carefully  preserved  in 
many  statutes ;  in  matters  of  Common  Law  it  still  exists 
concurrent  with  the  Superior  Courts  of  Common  Law  and 
of  the  Equity  Courts  (j) ;  and  in  Equity,  respecting  some 
questions,  it  is  exclusive  both  of  the  Chancery  and  County 
Courts.  By  the  6th  section  of  28  &  29  Vict.  c.  99  (the 
statute  conferring  an  equitable  juiisdiction  on  the  County 
Courts),  it  is  expressly  provided  that  "  Nothing  in  this 
''  Act  contained  shall  be  construed  to  impair  the  jurisdic- 
"  tion  of  the  Stannaries  Court,  or  to  give  authority  to  any 
"  County  Court  judge  to  entertain  jurisdiction  in  any  case 
"  to  which  the  equitable  jurisdiction  of  the  said  Court  at 
"  present  extends." 
Companies  The  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  and  the 
^^^'  Amendment  Act  of  1867,  also  expressly  saves  the  juris- 
diction of  this  ancient  Court,  and  the  effect  of  sections  68, 
81,  83,  108, 116,  and  172  of  the  Act  of  1862,  together 

(/)  For  the  ancient  history  of  the  of  Stannaries,  2nd  ed.  chap,  xviii. 

Stannaries  and  this  Court,  see  Rogers  (A)  18  &  19  Vict.  c.  32,  s.  16. 

on  Mines,  2nd  ed.  chap,  xviii.  (»)  18  &  19  Vict.  c.  32,  s.  11. 

(«/)  Rogers  on  Mines,  Jurisdiction  (j)  9  &  10  Vict  c.  95,  s.  141. 
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with  the  25th  section  of  32  &  33  Vict.  c.  19,  is  that  every 
mining  company  within  the  jurisdiction  of  this  Court 
shall  be  wound  up  subject  to  its  jurisdiction  alone,  unless 
the  Vice-Warden  shall  certify  that  in  his  opinion  it  can 
be  more  satisfactorily  wound  up  in  the  Court  of  Chancery. 
This  Court  is  not  made  part  of  the  High  Court  of  Jus- 
tice established  under  the  Judicature  Act  {k\  and  will  con- 
tinue to  have  an  independent  existence ;  but  the  Court  of 
Appeal  established  by  the  Judicature  Act  is  to  exercise 
all  the  appellate  jurisdiction  now  rested  in  the  Court  of 
the  Lord  Warden  of  the  Stannaries  (l)  and  of  the  Court 
of  Chancery  (w). 

COUNTY  COURTS. 

The  greatest  legal  innovation  in  modern  times,  is  un-  County 
questionably  the  institution  of  County  Courts  in  1847,  ^^^"^• 
and  there  is  little  doubt  that  they  have  done  more  than 
anything  else  to  pave  the  way  for  the  Judicature  Acts. 
At  the  time  when  these  Courts  were  first  established, 
there  had  been  for  many  years,  great  and  well  deserved 
complaints  of  the  system  by  which  justice  was  administered, 
especially  in  the  case  of  small  claims.  It  was  especially  so, 
before  the  passing  of  the  Common  Law  Procedure  Acts 
of  1852  and  1854,  when  the  law  abounded  in  useless 
technicalities,  which  if  they  did  not  altogether  obstruct 
the  course  of  justice,  always*  impeded  it,  and  added  con- 
siderably to  the  necessary  expenses.  This  was  felt  by  all 
suitors,  but,  of  course,  it  was  especially  hard  on  the 
poorer  ones,  whose  claims  were  generally  very  small,  and 
who  found,  if  they  succeeded,  that  the  extra  expenses 
more  than  swallowed  up  the  fruits  of  their  verdict,  while 
if  they  failed,  those  costs,  in  addition  to  losing  their 
cause,  frequently  caused  their  ruin.  Even  without  the 
expense,  the  delays  of  the  Superior  Courts  were  fatal  to 
such  suitors.  The  old  local  Courts  had  become  obsolete, 
or  else  their  forms  were  too  cumbrous  to  afford  any  relief, 
and  the  idea  was  started  of  bringing  cheap  and  quick 

(A)  36  &  37  Vict.  c.  66,  s.  16.  (m)  38  it  39  Vict.  c.   77,  s.  15  ; 

(0  36  k  37  Vict.  c.  66,  ■.  18,  sub-       Rogers  on  Miuen,  2nd  ed.  chap,  xviii. ; 
8.  3,  p.  102.  IMwt,  pp.  91,  157. 
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justice  home  to  the  poor,  by  establishing  special  tribunals 
for  the  trial  of  small  causes. 

This  was  the  comparatively  humble  origin  of  those 
Courts  which  afterwards  came  to  have  the  most  varied 
and  extensive  jurisdiction  known  in  this  country,  being 
now  able,  under  certain  circumstances,  to  try  cases  not 
only  in  Common  Law  and  Equity,  but  also  in  Bankruptcy, 
Probate,  and  Admiralty. 
Early  It  is  interesting  to  notice  the  way  in  which  these  Courts 

Court  Acts,  commenced,  with  their  powers  most  carefully  circum- 
scribed by  the  Legislature,  and  then  to  watch  how  these 
powers  were  gradually  increased,  and  the  jurisdiction  of 
the  Courts  themselves  from  time  to  time  enlarged.  The 
first  County  Court  Act,  and  the  foundation  of  the  present 
system,  the  greater  part  of  which  is  unrepealed  to  the 
present  day,  is  the  9  &  10  Yict.  c.  95,  which  established 
the  Courts,  and  gave  them  their  first  and  their  Common 
Law  jurisdiction,  and  in  discussing  these  Courts  it  will 
be  found  convenient  to  treat  their  different  jurisdictions 
seriatim,  commencing  with  that  in  Common  Law. 
Common  The  first  County  Court  Act,  passed  in  1846,  enacted 
^^'  that  the  whole  country,  with  the  exception  of  the  City 
.of  London,  should  be  divided  into  districts,  which  was 
done  by  Order  in  Council  in  1847,  and  the  first  judges 
were  appointed  in  the  same  year  by  the  Lord  Chan- 
cellor. The  Court  was  intended  for  the  recovery  of 
small  debts,  and  actions  for  small  wrongs,  and  with 
the  exception  of  power  to  give  landlords  possession  of 
small  tenements,  was  confined  to  these  claims,  its  juris- 
diction being  limited  to  personal  actions  in  which  the 
debt  or  damage  claimed  was  not  more  than  £20,  with  the 
provision  that  if  such  actions  were  brought  in  any  of  the 
Superior  Courts,  and  less  than  £20  recovered  in  an  action 
of  contract,  or  £5  in  one  of  tort,  the  plaintiff  should  not 
be  entitled  to  any  costs.  It  was  also  enacted  that  the 
Court  should  not  have  cognizance  of  any  action  of  eject* 
ment,  or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  &ir,  market,  or  franchise, 
should  be  in  question,  or  in  which  the  validity  of  any 
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-deyise,  beqnest,  or  limitation  under  any  will  or  settle- 
ment should  be  disputed,  nor  for  any  malicious  prosecu- 
tion, or  for  any  libel  or  slander,  or  for  criminal  conyersa- 
tion,  or  for  seduction  or  breach  of  promise  of  marriage. 
It  would  be  impossible  here  to  trace  the  gradual  means 
by  which  that  jurisdiction  has  been  extended  at  the 
present  time  (n). 

It  is  sufficient,  with  regard  to  the  Common  Law  juris-  what  ac- 
diction  existing  now,  to  say  that  all  actions  whatever  may  *Jo»i» /«» 
be  tried  in  the  County  Court  where  both  parties  consent,  tried  in  the 
and  without  such  consent  all  personal  actions  may  be  tried  S?"?J^ 
there,  where  the  debt,  damage,  or  demand  does  not  exceed 
£50,  except  actions  for  breach  of  promise  of  marriage, 
malicious  prosecution,  libel,  slander,  and  seduction  (o),  with 
the  proviso  that  in  any  action  commenced  after  the  20th  of 
August,  1867,  in  the  Superior  Courts,  if  the  plaintiff  does 
not  recover  a  sum  exceeding  £20  in  actions  of  contract,  or 
£10  in  actions  of  tort,  he  shall  not  recover  any  costs  at 
all  unless  the  judge  or  Court  consider  there  were  sufficient 
reasons  for  bringing  the  action  there  {p).  In  all  actions 
of  contract  where  the  sum  claimed  is  under  £50,  but 
exceeds  £20,  the  Superior  Courts  and  the  County  Court 
have  concurrent  jurisdiction,  but  it  is  open  to  the  defen- 
dant in  such  cases  to  apply  to  a  judge  at  Chambers  for  a 
summons  for  the  plaintiff  to  shew  cause  why  the  action 
should  not  be  tried  in  the  County  Court,  and  unless  good 
<jause  be  shewn  to  the  contrary,  the  judge  will  order 
such  action  to  be  tried  there  (;).  It  has  already  been 
mentioned  that  actions  for  malicious  prosecution,  libel, 
slander,  or  seduction,  cannot  be  tried  in  the  County  Court, 
but  if  the  defendant  in  any  of  these  actions,  or  in  one  for 
false  imprisonment,  illegal  arrest,  illegal  distress,  assault, 
or  other  tort,  make  an  affidavit  that,  should  a  verdict  be 
found  for  him,  the  plaintiff  has  no  visible  means  of  pay- 
ing his  costs,  any  judge  of  the  Court  in  which  such 

(n)  See   statutes  11   &    12  Vict.  14  Vict.  c.  61,  s.  1. 
«.  43 ;  12  &  13  Vict.  c.  101 ;  13  &  14  (p)  30  &  31  Vict.  c.  142,  s.  5  ;  36 

Vict.  c.  21;   15  &  16  Vict.  c.  54;  &  37  Vict,  c.  66,  s.   67;  and  post, 

19  &  20  Vict.  c.  108 ;  21  &  22  Vict.  chap.  iv. 

c.  74 ;  28  &  29  Vict.  c.  99 ;  29  &  30  (?)  30  &  31  Vict,  c  142,  s.  7  ;  and 

Vict.  c.  14 ;  30  &  31  Vict.  c.  142.  note  (p). 

(p)  9  &  10  Vict  c.  95,  8.  58;  13& 
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action  is  brought  shall  have  power  to  order  that,  unless 
the  plaintiff  give  security  for  costs,  or  satisfy  him  that 
the  action  is  fit  to  be  brought  in  the  Superior  Court,  all 
proceedings  shall  be  stayed,  or  that  the  cause  be  remitted 
to  the  County  Court  (r).  In  this  case  it  will  be  seen  that 
the  County  Court  can  try  actions  in  which  it  has  no 
original  jurisdiction. 
Ejectment,  The  Court  has  also  power  now  to  try  an  action  of  eject- 
ment («),  or  any  other  action  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditament  comes  in  question, 
where  neither  the  value  of  the  lands,  tenements,  or  here- 
ditaments, nor  the  rent  payable  in  respect  thereof,  exceeds 
£20  per  annum,  though  the  defendant  may  cause  such 
action  to  be  remitted  to  the  Superior  Court  by  shewing 
that  the  title  to  lands,  &c.,  of  a  greater  value  than  £20 
would  be  affected  by  the  decision  (t). 

The  Court  has  also  summary  powers  in  cases  of  inter- 
pleader (tf),  and  in  enabling  landlords  to  recover  posses- 
sion of  small  tenements  («).  There  is  one  exception  to 
the  general  powers  of  the  County  Court,  viz.,  that  under 
no  circumstances  can  an  action  be  brought  in  it  on  a 
judgment  recovered  in  a  Superior  Court  (y);  and  for 
further  details  the  reader  is  referred  to  Davis'  County 
Court  Practice. 
Equitable  It  has  already  been  stated  that  the  County  Courts  at 
tion.  "  fi^st .  were  almost  exclusively  Courts  of  Common  Law,, 
though  they  were  from  the  beginning  able  to  enforce  any 
demand  not  exceeding  £20  (afterwards  extended  to  £50),. 
being  the  whole  or  part  of  the  balance  of  a  partnership 
account,  or  share  under  an  intestacy,  or  legacy  under  a 
will  (z).  From  time  to  time  equitable  jurisdiction  was 
given,  in  cases  where  small  amounts  were  in  dispute,  by 
the  Charitable  Trusts  Acts  (a),  and  various  Acts  respect- 
ing literary  and  scientific  institutions  (t),  together  with 
friendly  (c)  and  industrial  and  provident  societies  (d)^ 

(r)  30  &  31  Vict.  c.  142,  s.  10 ;  36  («)  9  &  10  Vict.  c.  95,  s.  65. 

it  37  Vict.  c.  66, 8. 67  ;  post,  chap.  iv.  (a)  Post,  p.  45. 

(»)  30  &  31  Vict.  c.  142,  s.  11.  (b)  17  &  18  Vict.  c.  112,  s.  29. 

(0  30  &  31  Vict.  c.  142,  s.  12.  (c)  18  &  19  Vict.  c.  63,  s.  13 ;  post, 

(u)  30  &  31  Vict,  c  142,  s.  31 ;  see  p.  58. 
Interpleader,  poet,  p.  61.  (d)  25  k  26  Vict.  c.  87,  s.  17 ;  post,. 

(«)  19  &  20  Vict.  c.  108,  ss.  50-53.  p.  59. 

(y)  19  Vict,  c  108,  i.  27. 
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Notwithstanding  these  and  a  few  other  exceptions  to  the  Equitable 
general  rule,  these  tribunals  might  fairly  have  been  called  p^^®"* 
Ciommon  Law  Courts  till  1865,  when,  for  the  first  time,  a 
large  Equity  jurisdiction  was  conferred  upon  them.  The 
Statute  creating  this  addition  to  their  powers  was  the 
28  &  29  Vict.  c.  99,  the  first  section  of  which  enacts 
ihat — 

"  The  County  Courts  held  by  virtue  of  an  Act  passed  in 
^'  the  session  of  Parliament  holden  in  the  ninth  and  tenth 
."  years  of  the  reign  of  Her  Majesty,  chapter  ninety-five, 
^*  shall  have  and  exercise  all  the  power  and  authority  of 
"  the  High  Court  of  Chancery  in  the  suits  or  matters 
^'  hereinafter  mentioned ;  that  is  to  say, 

''1.  In  all  suits  by  creditors,  legatees  (whether  specific, 
"  pecuniary,  or  residuary),  devisees  (whether  in 
"  trust  or  otherwise),  heirs  at  law,  or  next  of 
"  kin,  in  which  the  personal  or  real  or  personal 
'^  and  real  estate  against  or  for  an  account  or 
'^  administration  of  which  the  demand  may  be 
"  made  shall  not  exceed  in  amount  or  value  the 
"  sum  of  five  hundred  pounds: 
*'  2.  In  all  suits  for  the  execution  of  trusts  in  which 
^'  the  trust  estate  or  fund  shall  not  exceed  in 
"  amount  or  value  the  sum  of  five  hundred 
"  pounds ; 
"  3.  In  all  suits  for  foreclosure  or  redemption,  or  for 
"  enforcing  any  charge  or  lien,  where  the  mort- 
''  gage,  charge,  or  lien  shall  not  exceed  in 
"  amount  the  sum  of  five  hundred  pounds : 
*'  4.  In  all  suits  for  specific  performance  (&),  or  for  the 
''  delivering  up  or  cancelling  any  agreement  for 
"  the  sale  or  purchase  of  any  property^  where 


^e)  By  the  aocideDtal  omission  of 
ihe  word  **  of/'  jarisdiction  was  here 
giTen  in  suits  for  specific  performance 
whaterer  the  amount  in  dispute,  but 
by  30  &  31  Vict.  c.  142,  this  clause 
lias  been  repealed,  and  the  9th  sec- 
tion of  that  Act  gives  jurisdiction  to 
the  County  Court — "  in  all  suits  for 

specific  performance  of,  or  for  the 
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'*  reforming,  delivering  up,  or  cancel- 
"  ling  of  any  agreement  for  the  sale, 
"  purchase,  or  Tease  of  any  property 
**  where,  in  the  case  of  a  sale  or  pur- 
**  chase,  the  purchase-money,  or  in 
"  case  of  a  lease  the  value,  of  the  pro- 
"  perty  shall  not  exceed  five  hundred 
"  pounds.** 
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**  tbe  purchase  monej  shall  not  exceed  the  sum 
«  of  five  hundred  pounds : 
"  5.  In  all  proceedings  under  the  Trustees  Belief  Acts, 
"  or  under  the  Trustee  Acts,  or  under  any  of 
"  such  Acts,  in  which  the  trust  estate  or  fund 
"  to  which  the  proceeding  relates    shall   not 
'^  exceed  in  amount  or  value  the  sum  of  five 
"  hundred  pounds : 
"  6.  In  all  proceedings  relating  to  the  maintenance  or 
"  advancement  of  infants  in  which  the  property 
**  of  the  infant  shall  not  exceed  in  amount  or 
"  value  the  sum  of  five  hundred  pounds  : 
"  7.  In  all  suits  for  the  dissolution  or  winding-up  of 
"  any  partnership  in  which  the  whole  property, 
"  stock,  and  credits  of  such  partnership  shall 
"  not  exceed  in  amount  or  value  the  sum  of  five 
"  hundred  pounds : 
"  8.  In  all  proceedings  for  orders  in  the  nature  of  injunc- 
tions, where  the  same  are  requisite'  for  grant- 
ing relief  in  any  matter  in  which  jurisdiction 
is  given  by  this  Act  to  the  County  Court,  or  for 
stay  of  proceedings  at  law  to  recover  any  debt 
provable  under  a  decree  for  the  administration 
of  an  estate  made  by  the  Court  to  which  the 
application  for  the  order  to  stay  proceedings  is 
«  made." 
It  win  be  observed  here  how  much  more  extensive  is 
the  Equity  than  the  Commbn  Law  jurisdiction  of  these 
Courts,  for  whereas  in  Common  Law  cases  £50  id  the 
limit  of  their  power,  it  is  in  Equity  cases  extended  to  the 
amount  of  £500.    There  is  also  another  difference,  and  an 
important  one,  viz*,  that  in  Common  Law  their  jurisdiction 
is  in  many  cases  exclusive,  to  this  extent,  that  plaintiffs 
suing  in  the  Superior  Courts,  though  successful,  are  de- 
prived of  their  coats,  whereas  in  Equity  the  jurisdiction 
here  given  is  not  exclusive  of,  but  concurrent  with,  that  of 
the  Court  of  Chancery.    If,  however,  the  Court  should  be 
of  opinion  that  the  conduct  of  the  plaintiff  has  been  vexa- 
tious in  not  proceeding  in  the  County  Court,  it  can  and 
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will  punish  him  for  so  doing,  by  only  allowing  him  County 
Court  costs  (/) ;  but  this  is  a  power  which  will  not 
nsnaUybe  exercised  merely  because  the  plaintiflf  chooses 
to  exercise  a  choice  which  the  Legislature  has  expressly 
left  him  in  Equity  cases,  while  depriving  him  of  it  in 
Common  Law  ones  (g).  This  statute  (h),  which  has  con- 
ferred Equitable  jurisdiction  on  the  County  Courts  in  so 
many  instances,  has  carefully  prevented  its  having  any  in 
the  Stannaries  Court  (i),  by  enacting,  in  the  6th  section, 
that  "  Nothing  in  this  Act  contained  shall  be  construed 
to  impair  the  jurisdiction  of  the  Stannaries  Court,  or  to 
give  authority  to  any  County  Court  judge  to  entertain 
jurisdiction  in  any  case  to  which  the  Equitable  jurisdic- 
tion of  the  said  Court  at  present  extends." 

Besides  the  Statute  above  cited,  giving  them  general 
Equitable  jurisdiction,  the  County  Courts  have  had  various 
other  Equitable  powers  conferred  on  them  in  particular 
cases  by  different  Acts  of  Parliament.  For  instance,  the  Suits  for 
Partition  Act,  1868  (A),  which  regulates  the  manner  in  P*^****^"^ 
which  property  is  to  be  divided  among  the  persons  entitled 
to  it,  enacts,  in  the  12th  section,  that  *^  In  England  the 
County  Courts  shall  have  and  exercise  the  like  power  and 
authority  as  the  Court  of  Chancery  in  suits  for  partition 
(including  the  power  and  authority  conferred  by  this  Act), 
in  any  case  where  the  property  to  which  the  suit  relates, 
does  not  exceed  in  value  the  sum  of  five  hundred  pounds, 
and  the  same  shall  be  had  and  exercised  in  like  .manner, 
and  subject  to  the  like  provisions  as  the  power  and  autho- 
rity conferred  by  section  1  of  the  County  Courts  Act, 
1865  "  (0. 

Again,  the  Married  Women's  Property  Act,  1870  (m).  Married 
which  enables  married  women  in  certain  cases  to  hold  pro-  '^o™*^'* 

.  1  .        property, 

perty  as  if  they  were  single,  enacts,  in  the  9th  section, 
that  "  In  any  question  between  a  husband  and  wife  as  to 
property  declared  by  the  Act  to  be  separate  property, 


(/)  Simons  v,  McAdam,  L.  R.  6  Eq.  27 ;  Sogers  on  Mines,  2nd  ed.  chap. 

324.  zviii. 

Brown  r.  Rye,  L.  R.  17  Eq.  343.  (*)  31  k  32  Vict.  c.  40. 

28  &  29  Vict.  c.  99.  (0  Ante,  p.  33. 

(0  See  Stannaries  Court,  ante,  p.  (m)  33  &  34  Vict.  c.  93. 
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either  party  may  apply  either  to  the  Court  of  Chancery, 
or  (irrespectiye  of  the  value  of  the  property)  to  the  County 
Court  of  the  district  in  which  either  party  resides,  and  the 
judge  may,  if  either  party  require  him  to  do  so,  hear  the 
application  in  his  private  room.  Either  party  may  appeal 
in  the  same  manner  as  in  any  other  Equitable  plaint." 

The  County  Court  has  also  Equitable  jurisdiction  in 
certain  cases  respecting  the  winding-up  of  joint  stock 
companies,  which  will  come  more  properly  under  that 
head  (n). 
Appeal  and  If  during  the  progress  of  a  suit  it  appears  that  the  sub- 
transfer,  ject-matter  thereof  exceeds  the  amount  to  which  the  juris- 
diction of  the  Court  is  limited,  it  is  the  duty  of  the  Court 
to  order  it  to  be  transferred  to  the  Court  of  Chancery  (o). 
It  is  also  noticeable  that  while  the  Equitable  jurisdic- 
tion of  these  Courts  is,  as  has  been  already  shewn,  so 
much  larger  than  their  Common  Law  one,  the  power  of 
appeal  conferred  by  the  Act  is  absolute,  and  without 
reference  to  the  amount  in  dispute  (p) :  and  it  is  also 
enacted  by  the  3rd  section  that  "Any  one  of  the  Vice- 
"  Chancellors,  on  the  application  at  Chambers  of  any  party 
"  to  any  suit  or  matter  pending  under  this  Act,  shall  have 
"  power,  then  and  there,  or,  if  he  shall  think  fit,  after  hear- 
"  ing  a  summons  served  upon  the  other  party  or  parties,  to 
"  transfer  the  same  to  the  Court  of  Chancery,  upon  such 
"  terms,  if  any,  as  to  security  for  costs  or  otherwise,  as  he 
"  may  think  fit."  A  power  which  is  usually  exercised  in 
cases  of  any  importance,  or  in  which  any  doubtful  or  diffi- 
cult points  of  law  are  likely  to  arise. 
Bank-  Another  very  important   jurisdiction  of   the  County 

"»P*«y'  Courts,  and  one  which  they  have  po'ssessed  under  difierent 
Statutes  (q)  almost  from  the  time  they  were  instituted,  is 
that  in  Bankruptcy.  Their  present  powers  are  regulated 
by  the  Bankruptcy  Act,  1869  (r),  the  59th  section  of  which 
directs  that  in  all  cases  in  which  the  bankrupt  does  not 
reside  within  the  London  Bankruptcy  District  (as  therein 

(n)  See    Joint    Stock    Companies,  (7)  See  10  &  11  Vict.  c.  102;  24  & 

post,  p.  65.  25  Vict.  c.  134. 

(0)  28  &  29  Vict.  c.  99,  s.  9.  (r)  32  &  33  Vict.  c.  71 :   ante,  p. 

(/>)  28  k  29  Vict  c.  99,  8.  18.  26. 
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defined),  the  local  Bankruptcy  Court  in  which  the  pro-  Bank- 
ceedings  shall  be  held,  shall  be  the  County  Court  of  the  "*P*^* 
district  in  which  he  resides. 

The  66th  section  confers  on  the  judge  of  the  Local 
Court  the  same  powers  as  the  judge  of  the  Court  of  Bank- 
ruptcy itself  has,  but  by  the  71st  section  there  is  in  every 
case  an  appeal  to  the  Chief  Judge  in  Bankruptcy. 

The  County  Court  possesses  a  similar  jurisdiction  to  that  Probate, 
of  the  Court  of  Probate  (s)  with  regard  to  granting  or  re- 
yoking  the  grant  of  probate  or  letters  of  administration,  in 
all  cases  where  the  deceased,  at  the  time  of  his  death,  had 
his  fixed  place  of  abode  in  certain  specified  districts  (t),  and 
at  the  time  of  his  death  did  not  possess  personal  estate  of 
the  value  of  £200,  and  was  not  entitled  to  any  real  estate 
to  the  value  of  £300  or  upwards  (u).  In  calculating  these 
respective  values,  the  measure  is  the  amount  of  property 
actually  in  the  possession  of  the  deceased,  and  no  deduc- 
tion can  be  made  for  any  debts  due,  which  are  to  be  paid 
out  of  the  personal  estate  (x),  or  any  charge  by  way  of 
mortgage  or  otherwise  on  the  real  estate,  though  such 
debts  or  charges  may  reduce  them  far  below  the  £200  and 
£300  specified  (y).  In  this  case  the  jurisdiction  is  strictly 
concurrent,  as  it  is  expressly  enacted  that  in  all  cases 
every  one  may  apply  to  the  Court  of  Probate  in  the  first 
instance,  and  not  to  the  County  Court ;  though  in  any 
case  within  the  jurisdiction  of  the  County  Court  the 
Probate  judge  has  the  power  of  remitting  proceedings 
there  (z),  and  in  all  cases  there  is  an  appeal  to  the  Probate 
Court  (a). 

It  would  seem  that  under  some  provisions  of  the  Mer-  Admiralty, 
chant  Shipping  Act,  1854  (&),  as  amended  by  the  Merchant 
Shipping  Act  Amendment  Act,  1862  (e),  the  County  Court 
had  certain  jurisdiction  given  to  it  in  salvage  cases,  but 
its  powers  in  this  respect  are  now  regulated  by  the  Statutes 

(»)  20  &  21  Vict.  c.  77 ;  21  &  22  P.  &  M.  177. 
Vict.  c.  95  ;  ante,  p.  20.  (z)  20  &  21  Vict,  c,  77,  s.  59 ;  21 

(t)  These  districts  are  specified  in  &  22  Vict.  c.  95,  s.  12. 
Schedule  A.  to  20  &  21  Vict,  c  77.  (a)  20  &  21  Vict.  c.  77,  s.  58. 

(ti)  21  &  22  Vict.  c.  95,  s.  10.  (6)  17  &  18  Vict.  c.  104,  as.  458, 

Ix)  21  &  22  Vict.  c.  95,  s.  10.  459,  460,  461. 

df)  Davis  V.    Brecknell,  L.    R.  2  (c)  25  &  26  Vict.  c.  63,  s.  49. 
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Admiralty  which  have  Conferred  Admiralty  jurisdiction  on  it,  viz., 
Iron!**''"  81  &  32  Vict.  c.  71  and  32  &  33  Vict.  c.  51  (d).  By  the 
former  of  these  two  Statutes,  called  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  after  enacting  that  if 
it  appear  desirable  that  any  County  Court  should  hare 
Admiralty  jurisdiction,  it  should  be  lawful  for  Her  Majesty 
in  Council  to  assign  to  it  any  district  (whether  within 
its  ordinary  jurisdiction  or  not)  as  an  Admiralty  district, 
it  was  enacted  in  the  3rd  section  that — 

"  Any  County  Court  haying  Admiralty  jurisdiction  shall 
'^  have  jurisdiction,  and  all  powers  and  authorities^relating 
"  thereto,  to  try  and  determine,  subject  and  according  to 
"  the  provisions  of  this  Act,  the  following  causes  (in  this 
"  Act  referred  to  as  Admiralty  causes)  : — 

"  (1.)  As  to  any  claim  for  salvage — Any  cause  in  which 
"  the  value  of  the  property  saved  does  not  ex- 
"  ceed  one  thousand  pounds,  or  in  which  the 
"  amount  claimed  does  not  exceed  three  hun- 
"  dred  pounds : . 
"  (2.)  As  to  any  claim  for  towage,  necessaries,  or  wages 
"  — Any  cause  in  which  the  amount  claimed 
"  does  not  exceed  one  hundred  and  fifty 
"  pounds : 
''  (3.)  As  to  any  claim  for  damage  to  cargo,  or  damage 
"  by  collision — Any  cause  in  which  the  amount 
"  claimed  does  not  exceed  three»  hundred 
"  pounds  (e) : 
"  (4.)  Any  cause  in  respect  of  any  such  claim  or  claims 
"  as  aforesaid,  but  in  which  the  value  of  the 
"  property  saved  or  the  amount  claimed  is  be- 
"  yond  the  amount  limited  as  above  mentioned, 
"  when  the  parties  agree  by  a  memorandum 
"  signed  by  them  or  by  their  attorneys  or 
"  agents  that  any  County  Court  having  Admi* 
"  ralty  jurisdiction,  and  specified  in  the  memo- 
"  randum,  shall  have  jurisdiction." 

(d)  See  ante,  pp.  19,  20.  "  whether  by  collision  or  otherwise, 

{e)  By  32  &  33  Vict.  c.  51,  s.  4,  **  when  the  amount  claimed  does  not 

this   provision   is  extended  "  to   nil  ^'  exceed  three  hundred  pounds." 

*'  claims  for  damage  done  to  ships 
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It  is  provided  that  the  County  Court  judge  in  these  Admiralty 
eases  may  be  assisted  by  two  nautical  (/)  or  mercantile  (g)  {"Jn!^*^' 
assessors ;  also  that  if  it  appears  that  the  subject-matter 
exceeds  the  limit  of  the  County  Court  jurisdiction,  it  is  to 
be  transferred  to  the  High  Court  of  Admiralty  (h).  Pro- 
yisions  are  also  made  for  transferriAg  a  cause  from  one 
County  Court  to  another  (♦),  and  power  is  given  to  the 
High  Court  of  Admiralty  to  transfer  any  cause  from  a 
County  Court  to  itself,  if  it  shall  think  fit,  on  such  terms 
as  it  may  choose  to  impose  {ky 

Having  given  these  powers  of  removing  causes,  tl^e  Act  Penalty  on 
in  sect.  9  proceeds  to  restrain  persons  from  proceeding  J^*J^|J^ 
without  leave  in  the  Admiralty  Court  in  any  case  in  rior  Court. 
which  the  County  Court  has  jurisdiction,  by  enacting 
that  "  K  any  person  shall  take  in  the  High  Court  of  Ad- 

*  miralty  of  England  or  in  any  Superior  Court,  proceed- 
'  ings  which  he  might,  without  agreement,  have  taken  in 
'  a  County  Court,  except  by  order  of  the  judge  of  the 
^  High  Court  of  Admiralty  or  of  such  Superior  Court  or 

*  of  a  County  Court  having  Admiralty  jurisdiction,  and 
shall  not  recover  a  sum  exceeding  the  amount  to  which 
the  jurisdiction  of  the  County  Court  in  that  Admiralty 

'  cause  is  limited  by  this  Act,  and  also  if  any  person  with- 
'  out  agreement  shall,  except  by  order  as  aforesaid,  take 
'  proceedings  as  to  salvage  in  the  High  Court  of  Admi- 
ralty or  in  any  Superior  Court  in  respect  of  property 
'  saved,  the  value  of  which  when  saved  does  not  exceed 
'  one  thousand  pounds,  he  shall  not  be  entitled  to  costs, 
'  and  shall  be  liable  to  be  condemned  in  costs,  unless  the 
'  judge  of  the  High  Court  of  Admiralty  or  of  a  Superior 
'  Court  before  whom  the  cause  is  tried  or  heard  shall 
'  certify  that  it  was  a  proper  Admiralty  cause  to  be  tried 
'  in  the  High  Court  of  Admiralty  of  England  or  in  a 
'  Superior  Court." 

The  jurisdiction  conferred  by  this  Statute  does  not,  how- 
ever, extend  to  any  prize  cause,  or  anything  to  do  with  the 

(/)  31  8i  32  Vict.  c.  71,  ss.  11, 14,  ante,  p.  18. 
15,  16.  (»)  31  &  32  Vict.  c.  71,  s.  8. 

(g)  32  &  33  Vict.  c.  51,  s.  5.  (A)  31  &  32  Vict.  c.  71,  ss.  6,  8. 

(A)  31  &  32  Vict,  c,  71,  a.  7 ;  and 
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Admiralty  sappreBsioii  of  slayery,  or  any  Appellate  Admiralty  jnris- 
juriadic-     Action  (Z) ;  while  in  every  case  whatever  an  appeal  lies* 
from  the  Connty  Court  to  the  High  Conrt  of  Admiralty  (m). 
The  powers  conferred  by  this  Act  have  been  extended 
by  32  &  33  Vict.  c.  51,  sect.  2  of  which  provides  that — 
**  Any  Connty  Conrt  appointed  or  to  be  appointed  to 
have  Admiralty  jurisdiction  shall  have  jurisdiction,  and 
all  powers  and  authorities  relating  thereto,  to  try  and 
determine  the  following  causes : 

**  (1.)  As  to  any  claim  arising  out  of  any  agreement 
^  made  in  relation  to  the  use  or  hire  of  any 
**  ship,  or  in  relation  to  the  carriage  of  goods 
*^  in  any  ship,  and  also  as  to  any  claim  in  tort 
"  in  respect  of  goods  carried  in  any  ship,  pro- 
"  vided  the  amount  claimed  does  not  exceed 
"  three  hundred  pounds : 
"  (2.)  As  to  any  cause  in  respect  of  any  such  claim  or 
^*  claims  as  aforesaid,  but  in  which  the  amount 
^'  claimed  is  beyond   the  amount  limited  as 
"  above  mentioned,  when  the  parties  agree,  by 
**  a  memorandum  signed  by  them  or  by  their 
"  attorneys  or  agents,  that  any  County  Court 
"  having  Admiralty  jurisdiction,  and  specified 
''  in  the  memorandum,  shall  have  jurisdiction." 
With  respect  to  the  words  used  in  the  first  sub-section 
of  the  above  section,  "  any  claim  arising  out  of  any  agree- 
**  ment  made  in  relation  to  the  use  or  hire  of  a  ship,  or  in 
"  relation  to  the  carriage  of  any  goods  in  any  ship,"  a 
somewhat  curious  question  has  arisen,  viz.,  whether  they 
include  an  action  on  a  charterparty.    There  is  no  doubt 
whatever  that  the  words  are  sufficiently  large  in  them- 
selves, but  it  was  contended  that  it  had  been  enacted  that 
the  Statute  containing  them  is  to  be  read  as  one  with  the 
"  County  Courts  Admiralty  Jurisdiction  Act,  1868 "  (n), 
which  shewed  that  the  Act  could  not  confer  upon  the 
County  Court  a  jurisdiction  which  confessedly  did  not 
belong  to  the  Admiralty  itself.    It  was  also  argued  that 

(0  Sec.  4.  (w)  Sec.  26. 

(n)  32  Si  33  Vict.  c.  51,  s.  1.     • 
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as  in  all  Admiralty  cases  an  appeal  lay  from  the  County 
Court  to  the  High  Court  of  Admiralty,  it  could  never 
have  been  intended  to  give  that  Court  an  Appellate  juris- 
diction in  cases  in  which  it  did  not  have  an  original  one. 
This  view  was  taken  by  the  Court  of  Common  Pleas  in 
Simpson  v.  Blues  (o),  and  followed  by  Sir  B.  Phillimore, 
though  against  his  own  opinion^  in  TJie  Hewsans  (p). 
When,  however,  that  case  was  taken  up  to  the  Privy 
Council,  that  tribunal,  after  careful  consideration,  differed 
from  the  judges  of  the  Common  Pleas  and  reversed  Sir  B. 
Phillimore's  formal  decision  (j),  deciding  in  accordance 
with  his  opinion,  and  delivering  the  judgment  he  would 
have  done,  had  he  not  thought  himself  bound  by  Simpson 
V.  Blues  (r).  It  only  remains  to  add  that,  in  Admiralty 
cases,  the  County  Court,  like  the  Court  of  Admiralty,  may 
exercise  its  jurisdiction  either  by  proceedings  in  rem  or  in 
personam  (s). 

The  "Agricultural  Holdings  Act,  1875,"  has  also  con-  Agricui- 
ferred  upon  these  Courts  a  mixed  jurisdiction  respecting  ?™^  ^®^^" 
some  of  the  provisions  of  that  Statute  (38  &  39  Vict.  c.  92). 

We  have  now  briefly  shewn  the  different  jurisdictions  How  the 
exercised  by  the  County  Court,  but  it  must  be  remembered  ^'^^^i^*^' 

•'  J  '  ^  ^  powers  are 

that  this  Court  is  not  a  homogeneous  tribunal  like  the  exercised. 
High  Court  of  Justice  appointed  under  the  Judicature 
Acts  will  be.  It  is  true  that  the  judge  of  a  County  Court 
sits  one  day  as  a  Common  Law  judge,  and  on  another  day, 
as  a  judge  in  Equity  and  Bankruptcy ;  but  his  powers  in 
each  capacity  were  till  recently  quite  distinct ;  and  while 
he  was  sitting  he  was  unable  in  certain  cases  to  administer 
kw  and  Equity  simultaneously;  and  if  a  suitor  had  mis- 
conceived his  remedy,  the  judge  could  only  decide  against 
him.  Indeed,  so  far  was  this  carried,  that  for  more  than 
two  years  after  Equitable  powers  were  conferred  on  these 
Courts,  though  a  judge  could  when  sitting  in  Equity  re- 
strain an  action  at  Law,  he  could  not  listen  to  an  Equitable 
defence  set  up  in  a  Common  Law  case  in  his  own  Court. 
Equitable  defences,  though  legal  in  the  Superior  Courts 

(o)  L.  R.  7  C.  p.  290.  (i)  Supra. 

(p)  L.  R.  3  A.  &  £.  568.  («)  32  &  33  Vict.  c.  51,  s.  3 ;  and 

(7)  The  Iletcsonsy  L.  R.  5  P.  C.  141.      ante,  p.  19. 
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since  1854,  have  only  been  allowed  in  the  County  Courts 
since  the  18th  of  Novembex,  1867,  when  they  were  autho- 
rized by  an  Order  in  Council  extending  some  of  the  pro- 
yisions  of  the  Common  Law  Procedure  Act,  1854  (t). 
Lord  It  should  be  noticed  that  the  alterations  in  ike  Law 

Md^CHyof^*^®  by  the  Judicature  Acts    extend  to  the   County 
London      Courts  (u),  as  wcll  as  the  Lord  Mayor's  Court  and  City 
Conrta.       ^£  Lq^Jqu  Court,  so  that  the  judges  of  those  Courts  re- 
spectively will  now  exercise  additional-legal  and  equit-able 
powers  concurrently. 

Centbal  Criminal  Court  (v). 


SECTION  IT. 


Concnrrent  The  subject-matters  {w),  with  regard  to  which  the  various 
tiOTMn  Law  ^ourts  already  referred  to,  exercise  both  a  Common  Law 
andEqnitj.  and  Equitable  jurisdiction,  are  so  numerous  and  varied 
that  it  is  scarcely  possible  to  arrange  them  chronologically, 
or,  indeed,  to  find  any  natural  order  in  which  to  place 
them,  and  it  has  therefore  been  thought  most  convenient 
for  the  reader,  to  refer  to  them  in  alphabetical  form. 
This  summary  (w)  will,  it  is  hoped,  prove  useful  both  to  the 
student  of  history  and  the  legal  practitioner,  and  also  serve 
as  a  guide  to  the  construction  which  the  Supreme  Court 
will  be  likely  to  put  upon  many  doubtful  points  of  Law 
and  Equity  which  will  arise  when  considered  conjointly 
and  with  reference  to  the  distinct  principles  which  had 
been  previously  maintained  by  the  Courts  of  Law  and 
Equity  during  their  independent  existence. 

ARBITRATION.      See  REFERENCES,   POST,   P.   78. 
BILLS  OF  EXCHANGE — CHEQUES. 

Bills  and        Bills  of  Exchange,  Promissory  Notes,  and  Cheques  are 
notes.         go  universal  and  necessary  in  all  commercial  countries,  that 
it  is  not  surprising  there  has  been  a  great  deal  of  legisla- 
tion about  them.    These  instiuments  have  been  the  subject 

(0  17  &  18  Vict.  c.  125,  s.  105.  (c)  See  post,  pp.  84, 101, 118, 125, 

(w)  36  &  37  Vict.  c.  66,  ss.  89-91 ;  129,  140,  153 ;  38  &  39  Vict.  c.  77, 

38  ii  39  Vict.  c.  77 ;  post,  pp.  152,  s.  2:\  post,  chap.  v.  p.  177. 

157.  ('0  See  ante,  p.  14. 
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of  many  decisions,  both  in  the  Common  Law  and  in  the 
Equity  Courts.  If  the  acceptor  of  a  bill  or  maker  of  a  note, 
or  any  other  party  liable  on  the  instrument,  should  not 
pay  it  at  maturity,  the  remedy  of  the  holder  is  at  Law ;  if, 
however,  there  be  reasons  why  the  holder  is  not  entitled  to 
recover,  a  Court  of  Equity  will,  and  always  would,  restrain 
him  from  maintaining  his  action.  This  was  formerly  the 
only  remedy^  but  since  the  Common  Law  Procedure  Act,  Equitable 
1854  («?),  there  are  now  many  instances  in  which  the  de-  P^®** 
fendant  can  set  up  his  case  at  Law  by  means  of  an  Equitable 
plea.  Thus,  it  was  held  that  when  one  of  the  joint  and 
several  makers  of  a  promissory  note  was,  to  the  knowledge 
of  the  payee,  only  surety  for  the  other,  he  was  discharged 
by  time  being  given  to  the  principal  without  his  consent, 
and  was  entitled  to  judgment,  on  pleading  an  Equitable  plea 
to  this  effect  (y).  Again,  there  are  many  cases  where  the 
holder  or  payee  of  a  bill  or  note  is  not  entitled  to  recover 
either  at  Law  or  in  Equity,  but  where,  nevertheless,  the 
instrument  is  pefectly  valid  in  the  hands  of  an  innocent 
holder  or  third  party,  for  value  without  notice.  Here  a 
Court  of  Equity  will  generally  interfere  to  restrain  the  in- 
strument from  being  negotiated,  and  order  it  to  be  given  up. 

Though  the  decisions  are  by  no  means  uniform,  it  seems  Lost  bill 
to  have  been  at  last  well  settled  that  there  was  no  remedy  ^'  ^<**«- 
whatever  at  Law  if  any  negotiable  instrument  was  lost  (z). 
Here  Equity  was  in  the  constant  habit  of  intervening, 
and  would  enable  the  unfortunate  loser  of  the  document 
to  recover  its  value  on  giving  a  satisfactory  indemnity  to 
the  person  who  paid  him  (a).  A  legal  remedy  is  now  pro- 
vided by  the  87th  section  of  the  Act  above  mentioned, 
where  it  is  enacted  that  when  an  action  is  brought  on  a 
l>ill  of  exchange  or  other  negotiable  instrument  which  has 
been  lost,  the  Court  or  a  judge  inay  order  that  such  loss 
shall  not  be  set  up  provided  an  indemnity  is  given  to  the 
satisfaction  of  the  Court  or  judge  against  the  claims  of 
any  other  person  on  such  instrument. 

(ap)  17  &  18  Vict.  c.  125,  s.  83.  466 ;  Byles  on  Bills,  11th  ed.,  372-9. 

(y)  Greenough  r.  McCleland,  2  E.  (a)  Story,    Eq.    Jur.   85 ;    Snell's 

&  E.  424.  Principles  of  Eqnity,  2nd  ed.  p.  350 

(^z)  Hansard  v.  Robinson,  7  B.  &  C.  Byles  on  Bills,  supra. 
90 ;  King  v.  Zimmerman,  L.  R.  6  C.  P. 


44  LAW  AND  EQUITY.  [chap.  it. 

Summary  Among  the  most  useful  modern  legislation  on  bills  and 
orwus  and  ^^^^^  ^^  t^e  Summary  Procedure  on  Bills  of  Exchange 
notes.  Act  (b).  It  is  well  known  that  in  the  great  majority  of 
actions  on  bills  and  notes  there  is  no  defence  of  any  kind, 
and  though  defendants  continually  put  in  an  appearance 
and  pleaded,  in  order  to  gain  time,  yet  they  were  in  the 
constant  habit,  after  putting  the  plaintijff  to  the  trouble 
and  expense  of  a  trial,  of  offering  no  evidence  -whatever. 
This  can  now  be  no  longer  done,  as  the  Act  provides  that 
in  all  actions  brought  on  bills  and  notes  within  six  months 
after  they  are  due,  and  having  a  special  writ  of  summons, 
provided  for  the  purpose,  the  plaintiff  may,  on  filing  an 
affidavit  of  personal  service  of  the  writ,  obtain  final  judg- 
ment, unless  the  defendant  obtains  leave  to  appear  within 
twelve  days.  This  enactment,  while  most  beneficial  to 
plaintiffs,  works  no  injustice  on  defendants,  as  it  is  pro- 
vided that  they  may  obtain  leave  to  appear  and  defend 
the  action  by  either  paying  into  Court  the  sum  indorsed 
on  the  writ j  or  by  any  affidavit  disclosing  either  a  legal  or 
equitable  defence,  or  such  facts  as  would  render  it  incum- 
bent on  the  plaintiff  to  prove  consideration,  or  any  other 
facts  which  the  judge  may  deem  sufficient  to  support  the 
application.  This  provision  has  always  been  interpreted 
by  the  judges  and  the  Courts  in  the  most  liberal  manner, 
and  according  to  the  intention  of  the  Act,  which  is,  not 
to  shut  out  any  possible  defence,  but  to  prevent  expense 
and  delay  when  there  is  none;  leave  is,  consequently, 
always  granted  to  appear  if  the  defendant  can  so  much  as 
shew  plausible  grounds  for  suspecting  there  may  be  a  de- 
fence (c),  and  it  does  not  signify  whether  the  defence  ia 
meritorious  or  not  (3). 
Order  in  In  conformity  with  power  given  by  the  10th  section, 
this  Act  has,  by  an  Order  in  Council  of  the  30th  of 
January,  1856,  been  extended  to  the  County  Courts,  and 
it  has  been  held  that  the  jurisdiction  of  the  County  Courta 
in  such  cases  applies  to  any  sum,  however  small,  and  is> 
not  confined  to  sums  between  £20  and  £50,  as  was  once 

(6)  18  &  19  Vict.  c.  67.  bout  r.  Sterens,  30  L  J.  Ex.  1. 

(c)  Clay  r.  Turley,  27  L.  J.  Ex.  2 ;  (d)  Casella  r.  Darton,  L.  R.  8  C.  P. 

Mathews  v.  Manland,  ibid.  148  ;  Free-       100. 


Council. 
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supposed  (e),  though,  of  course,  when  the  amount  is  over 
£20,  the  Superior  Courts  have  concurrent  jurisdiction  (/). 

Cheques  on  bankers  haye  been  held  to  be  within  this  Cheques. 
Act  (£)y  and  in  most  instances  come  within  the  general 
law  as  to  bills  and  notes,  a  cheque  being  really  an  inland 
bill  of  exchange  payable  to  bearer  or  order  on  demand  (h). 
The  only  effect  modern  legislation  has  had  upon  these  in-> 
struments  has  been  allowing  them  to  be  made  to  order  as 
well  as  to  bearer,  and,  in  imposing  a  stamp  on  them,  re- 
moving many  restrictions  under  which  they  laboured 
when  unstamped  (i).  Since  then  it  is  clear  that  a  cheque 
payable  to  order  (k)  may  be  post-dated,  and  probable  that 
one  payable  to  bearer  (I)  may  be  so  also.  It  was  for  a 
long  time  the  custom  of  bankers  never  to  pay  a  crossed 
cheque  except  through  a  banker,  and  by  the  18  &  19 
Vict.  c.  25,  such  payment  was  made  invalid,  and  now  by 
21  &  22  Vict.  c.  79,  if  it  be  crossed  either  by  the  drawer 
or  any  holder  with  the  name  of  any  particular  banker,  the 
payment  can  only  be  made  through  that  banker,  and  any 
obliteration  or  alteration  of  the  crossing  is  made  felony ; 
it  is,  however,  provided  that  a  banker  is  free  from  liability 
if,  without  negligence,  he  pays  a  cheque  the  crossing  of 
which  has  been  obliterated. 

CHABITABLE  TBX7STS. 

It  is  scarcely  necessary  to  observe  that  Charitable 
Trusts,  in  common  with  trusts  of  all  descriptions,  fall  pri- 
marily within  the  jurisdiction  of  the  Courts  of  Equity  (w), 
and  these  Courts  have  always  taken  particular  pains  to 
see  that  such  trusts  are  properly  administered.  Owing, 
however,  to  the  great  difference  between  ancient  and 
modern  times,  there  are  several  old  trusts  which  are 
either  utterly  inapplicable  to  the  present  day,  or  which 

(0  HolboTow  0.  Jones,  L.  R.  4  a  P.  &  34  Vict.  cc.  97,  99. 

14.  (4)  Whbtler  r.   Forster,  14  C.  R 

(/)  Ante,  p.  31.  N.S.  248. 

(^)  Eyre  o.  Waller,  5  H.  &  N.  460.  (0  Austin  v.  Bnnyard,   34  L.   J. 

(A)  Byles  on  Bills,  11th  ed.  p.  13  ;  Q.B.  217. 

dsce  Keane  v.  Beard,  8  C.  B.  N.S.  372.  (m)  Ante,  p.  16. 

(0  16  &  17  Vict.  c.  59,  8.  19 ;  33 
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Charitable  are  being  adminiBtered  in  a  manner  totally  different  to 
that  which  would  have  been  -wished  by  those  who  created 
them.  To  remedy  this,  a  board  has  been  appointed, 
called  the  "  Charity  Commissioners  for  England  and 
Wales."  These  commissioners  now  act  under  yarious 
Statutes  commonly  called  the  Charitable  Trusts  Acts  (n), 
and  have  very  extensive  powers  conferred  on  them,  both 
for  the  purpose  of  examining  into  the  state  of  any  chari- 
ties falling  within  their  jurisdiction,  and  of  authorizing^ 
improvements  or  alterations  in  carrying  out  their  objects. 
Though  the  commissioners  have  very  extensive  powers 
given  them  over  charitable  trustees,  they  have  none  what- 
ever over  those  who  claim  adversely  to  su6h  trustees,  nor 
have  they  any  judicial  powers  strictly  so  called,  or  juris- 
diction in  any  contentious  business  more  fitted  to  be 
transacted  by  a  legal  tribunal.  The  Court  of  Chancery 
will  exercise  such  jurisdiction  when  the  revenues  of  the 
charity  exceed  £50  a  year ;  but  when  they  are  not  over 
that  sum,  the  County  Court  for  the  district  will  have  the 
power  (o). 

GOAL  lONES. 

Coalmines.  Coal  miucs  are  so  general  in  this  country,  and  of  such 
immense  importance;  that  there  have  been  from  time  to 
time  laws  and  regulations  made  affecting  them.  These 
laws  have  been  consolidated,  and  the  mines  are  now  regu- 
lated by  35  &  36  Vict.  c.  96,  which  prohibits  the  em- 
ployment of  females  and  young  children  entirely,  and 
regulates  the  hours  of  work  and  education  of  boys.  It 
also  makes  many  arrangements  for  the  safety  of  the  mines,, 
and  puts  them  altogether  under  the  authority  of  a  secre- 
tary of  state.  Among  other  provisions,  the  20th  section 
of  the  Act  directs  that  every  mine  shall  have  at  least  two- 
shafts  or  outlets,  and  enacts  that  if  any  mine  be  worked 
in  violation  of  such  provision,  such  working  may  be 
stopped  by  injunction  by  any  of  the  superior  Courts  of 

(»)  16  &  17  Vict.  c.  137 ;  18  &  19  (o)  16  &  17  Vict.  c.  137,  ss.  32,  33 ; 

Vict.  c.  124;  23  &  24  Vict.  c.  136 ;  23  &  24  Vict.  c.  136,  s.  11 ;  32  &  33 

25  &  26  Vict.  c.  112 ;  32  &  33  Vict.  Vict.  c.  71,  s.  30 ;  see  also  Steph.  Com. 

c.  1 10.  7th  ed.  rol.  iii.  p.  75 ;  and  ante,  p.  32. 


flECT.n.]  COPYBIGHT.  47 

Law  or  Equity,  on  the  application  of  the  Attorney- 
General,  and  such  costs  may  be  awarded  as  the  Court 
thinks  just  (p). 

OOPYBiaHT. 

Copyright  may  be  defined  as  the  exclusive  right  of  Copyright, 
multiplying  copies  of  any  literary  work,  and  it  has  long 
been  disputed  whether  or  not  such  a  right  existed  at 
Common  Law.  For  all  that  can  be  said  on  this  subject, 
we  can  only  refer  our  readers  to  the  well-known  cases  of  . 
Millar  v.  Taylor  (g)  and  Jeflferys  v.  Boosey  (r).  It  is, 
however,  now  quite  clear  that,  whether  there  ever  were 
such  a  Common  Law  right  or  not,  the  only  copyright  now 
existing  is  that  created  by  Statute,  and  the  Statute  now 
in  force  is  the  5  &  6  Vict.  c.  45,  which  was  mainly  passed 
through  the  efforts  of  the  late  Mr.  Justice  Talfourd.  The 
usual  remedies  for  an  infringement  of  a  copyright  were  an 
action  at  Law  to  recover  any  damages  sustained,  or  an  ap- 
plication to  a  Court  of  Equity  to  restrain  the  publication. 
Though  Equity  invariably  granted  an  injunction  when 
the  case  was  clear,  yet,  if  there  was  any  doubt  about  the 
plaintiff's  title,  it  refused  the  injunction  till  the  plaintiff 
had  established  his  right  at  Law;  but  now,  by  Bolt's 
Act  (s),  the  Court  may  decide  every  doubtful  case  of  law 
or  fact  for  itself.  It  is  also^  competent  for  the  Courts  of 
Common  Law,  when  trying  an  action  for  damages  for  the 
infringement  of  a  copyright,  to  grant  an  injunction  against 
the  repetition  of  such  infringement  ({). 

Becently,  copyright  has  been  much  extended  with  Copyright 
regard  to  designs  and  works  of  art,  and  in  one  of  the-*^  ]|^^^^' 
recent  Statutes  on  this  subject  it  is  expressly  enacted  that, 
if  an  action  for  infringement  be  brought  in  any  of  the 
superior  Common  Law  Courts,  it  shall  be  lawful  for  such 
Court  to  make  any  order  for  an  injunction,  inspection,  or 
account  (u),  these  being  ordinary  Equitable  powers. 

(p)  Ante,  p.  13 ;  Rogers  on  Mines,  p.  12. 
2nd  ed.,  chaps,  xzix.,  xxx.,  xxxi.  (Q  17  &  18  Vict.  c.  125,  83. 79-82 ; 

(<7)  4  Burr.  2303.  ante,  p.  13. 
(r)  4  H.  L.  Cas.  815.  (u)  25  &  26  Vict.  c.  68,  s.  9. 

(s)  25  &  26  Vict,  c  42,  s.  1 ;  ante, 
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CORPORATIONS. 

Under  the  head  of  Discovery  (x)  it  will  be  seen  that 
Corporations  can  now  be  ordered  to  make  discovery  of 
documents  or  answer  interrogatories  under  the  Common 
Law  Procedure  Act,  1854. 

DAMAGES. 

Damages.  Till  the  year  1858  it  was  always  considered  that  the  right 
of  awarding  and  assessing  damages  was  the  peculiar  attri- 
bute of  the  Courts  of  Common  Law,  and  that  though  Equity 
could  compel  the  performance,  or  restrain  the  breach  of  a 
contract,  and  in  some  cases  prevent  the  committal  of  a 
wrongful  act,  yet,  if  any  damages  had  resulted  therefrom, 
compensation  must  be  obtained  in  a  Court  of  Law,  and 
there  only.  This  was  first  altered  by  Lord  Cairns'  Act  (y) 
(21  &  22  Yict.  c.  27),  where  it  was  enacted  that,  ''  in  all 
"  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to 
''  entertain  an  application  for  an  injunction  against  a 
'^  breach  of  any  covenant,  contract,  or  agreement,  or 
**  against  the  commission  or  continuance  of  any  wrongful 
"  act,  or  for  the  specific  performance  of  any  covenant, 
''  contract,  or  agreement,  it  shall  be  lawful  for  the  same 
'^  Court,  if  it  shall  think  fit,  to  award  damages  to  the 
"  party  injured,  either  in  addition  to  or  in  substitution 
"  for  Buch  injunction  or  specific  performance,  and  such 
"  damages  may  be  assessed  in  such  manner  as  the  Court 
"  shall  direct." 
How  the  Li  order  to  ascertain  the  amount  of  these  damages,  the 
lureto^S  Ooxiit  may  either  order  them  to  be  assessed  by  a  Court  of 
^asess^d  Common  Law,  in  the  same  way  issues  used  to  be  directed  to 
be  tried,  or  they  may  be  assessed  by  the  Court  itself,  either 
with  or  without  the  assistance  of  a  common  or  special  jury. 
The  Court  is  never  bound  to  award  damages,  and  it  is 
always  discretionary  whether  it  will  do  so  or  leave  the 
plainti£f  to  bring  his  action  at  law  (z) ;  this  Act,  however, 

(«)  Post,  p.  49.  (^)  Durell  c.  Pritchard,  L  R.  1  Ch. 

(y)  Ante,  p.  12.  244. 
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in  enabling  the  Court  to  award  damages^  whenever  it  can  . 
grant  an  injunction,  &c.,  does  not  increase  its  jurisdiction ; 
consequently,  in  all  cases  in  which  it  has  no  power  to 
grant  an  injunction,  or  a  decree  for  specific  performance, 
it  is  equally  powerless  to  award  damages  (a).  The  Court 
will  also  refuse  relief  in  any  case  where  a  bill  is  filed  for 
damages  only,  and  leave  the  plaintiff  to  his  remedy  at  Law, 
considering  this  Act  was  intended  to  give  additional 
power  in  Equitable  cases,  and  not  merely  to  transfer 
actions  for  damages  from  the  Common  Law  Courts  (b). 

DISCOVERY. 

There  is  probably  no  power  so  conducive  to  the  course  Discovery 
of  justice  as  that  of  Discovery,  or  the  means  by  which  a 
litigant  is  enabled  to  obtain  from  the  other  side  the  infor- 
mation which  he  requires  m  support  of  his  own  case.  The 
mode  in  which  this  right  is  granted  may  be  divided  into 
three  heads ;  the  first,  usually  called  Discovery,  is  the 
right  of  ascertaining  whether  a  litigant  has  in  his  posses- 
sion or  control  any  and  what  documents  useful  to  his 
opponent;  the  second.  Inspection,  is  the  right  given  of 
seeing  these  documents,  if  they  exist ;  the  third  is  the 
right  of  administering  Interrogatories,  or  written  ques- 
tions to  be  answered  on  oath. 

I.  Discovery :  However  necessary  it  might  have  been 
for  a  litigant  to  find  out  whether  or  not  his  opponent  was 
possessed  of  documents  necessary  for  proving  his  own  case, 
he  had  no  means  of  obtaining  the  information  before  1854, 
except  by  the  tedious  and  expensive  operation  of  going  to 
the  Court  of  Chancery  and  filing  a  bill  of  discovery.  It  is 
now,  however,  enacted  in  the  50th  section  of  the  Common 
Law  Procedure  Act,  1854  (c),  that  "  upon  the  application 
"  of  either  party  to  any  cause  or  other  civil  proceeding  in 
"  any  of  the  Superior  Courts,  upon  an  affidavit  by  such 
"  party  of  his  belief  that  any  document,  to  the  production 
"  of  which  he  is  entitled  for  the  purpose  of  discovery  or 

(a)  Rogers  c.Challis,  27  Bear.  175;       392;  Cooke  t.  Forbes,  L.  R.  5  Eq. 
Betto  V.  QalUis,  L.  R.  10  Eq.  392.  16G. 

(6)  BetU  t>.  GftllaU,  L.  R.  10  Eq.  (c)  17  &  18  Vict.  c.  125. 
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Discovery.  "  otherwise,  is  in  the  possession  or  power  of  the  opposite 
"  party,  it  shall  be  lawful  for  the  Court  or  judge  to  order 
"  that  the  party  against  whom  such  application  is  made, 
'^  or  if  such  party  is  a  body  corporate,  that  some  officer  to 
*^  be  named  of  such  body  corporate  shall  answer  on 
*^  affidavit,  stating  what  documents  he  or  they  has  or  have 
"  in  his  or  their  possession  or  power  relating  to  the 
"  matters  in  dispute,  or  what  he  knows  as  to  the  custody 
'^  they  or  any  of  them  are  in,  and  whether  he  or  they 
''  objects  or  object  (and,  if  so,  on  what  grounds)  to  the 
"  production  of  such  as  are  in  his  or  their  possession  or 
"  power,  and  upon  such  affidavit  being  made,  the  Court  or 
"  judge  may  make  such  further  order  thereon  as  shall  be 
"  just." 

As  a  general  rule,  this  order  will  only  be  made  where  it 
is  likely  that  it  may  be  followed  by  an  order  for  the 
inspection  of  the  documents,  the  existence  and  locality  of 
which  have  thus  been  made  known  (i),  and  it  will  not  be 
made  unless  the  party  applying  for  it  can  shew  that  his 
adversary  is  in  possession  of,  at  any  rate,  some  one  docu- 
ment to  the  possession  of  which  he  is  entitled  (e). 

iiupectioD.  n.  The  right  to  Inspection  is  a  different  one  from  that 
of  Discovery ;  it  is  not  the  power  of  ascertaining  whether 
the  adversary  has  any  particular  document  in  his  custody 
or  power,  but  (that  being  already  ascertained)  the  right  of 
compelling  him  to  allow  his  opponent  to  see  it,  and  to 
take  a  copy  if  he  desires.  It  would  seem  that  this  power 
was  always  possessed  by  the  Courts  at  Common  Law,  and 
was  exercised  by  them  in  many  cases ;  for  instance,  where 
there  was  no  counterpart  of  the  document,  so  that  the 
party  holding  the  original  was  considered  as  trustee  for 
both  (/) ;  but  unless  the  holder  was  a  party,  or  identical 
with  a  party  to  the  action,  and  unless  he  could  be  looked 
on  as  a  trustee  for  the  person  waiting  inspection,  it  would 
not  be  granted  (^). 


(d)  Morgan  v,  Morgan,  Dvfi  Com. 
J^w  Proc.  Act,  4th  e<L  p.  296. 

(e)  Eyans  v.  Louis,  L.  R.  1  C.  P. 
656. 

(/)  Devenoge  v.  Bonrcrie,  8  Bing. 


1 ;  Doe  dl  Morris  v.  Roe,  1  M.  &  W. 
207. 

(^)  Street «.  Brown,  6  Taunt.  302 ; 
Ratcliffe  o.  Bleasby,  3  Bing.  146. 
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This  Common  Law  power  was  extended  by  the  6th  inspection, 
section  of  14  &  15  Vict.  c.  99,  which  enacted  that  any  of 
the  Superior  Courts,  or  a  judge  thereof,  might,  on  appUca- 
tion  being  made  by  either  of  the  litigants,  ''  compel  the 
opposite  party  to  allow  the  party  making  the  application 
to  inspect  all  documents  in  the  custody  or  under  the 
control  of  such  opposite  party  relating  to  such  action 
or  other  legal  proceeding,  and,  if  necessary,  to  take 
examined  copies  of  the  same,  or  to  procure  the  same  to 
"  be  duly  stamped,  in  all  cases  in  which,  previous  to  the 
"  passing  of  this  Act,  a  discovery  might  have  been  obtained 
*^  by  filing  a  bill,  or  by  any  other  proceeding  in  a  Court  of 
^'  Equity  at  the  instance  of  the  party  so  making  applica- 
"  tion  as  aforesaid." 

Since  this  enactment,  summonses  to  inspect  have  been 
very  numerous,  and  it  is  difficult  to  lay  down  any  exact 
rule  as  to  the  precise  circumstances  under  which  leave 
will  either  be  granted  or  refused,  though  there  is  an 
increasing  tendency  on  the  part  of  the  Courts  to  permit 
inspection  when  necessary.  The  party  applying  for  it 
must  shew  that  an  action  is  pending,  that  there  is  a 
prima  facie  case  that  the  documents  are  in  the  possession 
or  under  the  control  of  the  opposite  party,  and  that  they 
relate  to  such  action  (h) ;  he  must  also  shew  that  the 
documents  he  requires  to  inspect  are  necessary  for  the 
support  of  his  own  case,  and  not  merely  for  enabling  him 
to  rebut  that  of  his  adversary  («),  though  if  they  are 
necessary  for  his  own  case,  inspection  will  not  be  refused 
merely  on  the  ground  that  they  also  go  to  make  out  the 
case  of  the  other  side  (k). 

ni.  The  power  to  administer  Interrogatories  was  also  interroga- 
bestowed  on  the  Common  Law  Courts  by  the  Common  *°"®^ 
Law  Procedure  Act,  1854,  the  51st  section  of  which 
onacts  that, ''  in  all  causes  in  any  of  the  Superior  Courts, 
**  by  order  of  the  Court  or^  a  judge,  the  plaintiff  may  with 
**  the  declaration,  and  the  defendant  may  with  the  plea,  or 

(A)  Hani  v.  Hewitt,  7  Ex.  236  ;  811 ;  London  Gas  Light  Co.  v.  Chelsea 

Kayner  0.  Allhosen,  2  L.  M.  &  P.  605.  Vestry,  6  C.  h,  N.S.  411;    Riocard 

(s)  Wright  e.  Morrey,  11  Ex.  209.  v.  Inclosnre  Commisaionen,  4  £.  Jk  B. 

Ik)  Coster  V.  Baring,  2  C.  L.  R.  329. 
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interroea-  "  either  of  them  by  leave  of  the  Court  or  a  judge,  may  at 
tones.  (( j^jjy  other  time  deliver  to  the  opposite  party  or  his- 
"  attorney  (provided  such  party,  if  not  a  body  corporate, 
"  would  be  liable  to  be  called  and  examined  as  a  witness 
"  upon  such  matter),  interrogatories  in  writing  upon  any 
"  matter  as  to  which  discovery  may  be  sought,  and  require 
"  such  party,  or  in  the  case  of  a  body  corporate,  any  of 
"  the  officers  of  such  body  corporate,  within  ten  days  to 
"  answer  the  questions  in  writing  by  affidavit,  to  be  sworn 
and  filed  in  the  ordinary  way ;  and  any  party  or  officer 
omitting,  without  just  cause,  sufficiently  to  answer  all 
"  questions  as  to  which  a  discovery  may  be  sought,  within 
''  the  above  time,  or  such  extended  time  as  the  Ciourt  or  a 
''  judge  shall  allow,  shall  be  deemed  to  have  committed  a 
^'  contempt  of  the  Court,  and  shall  be  liable  to  be  proceeded 
^'  against  accordingly." 

This  very  useful  power  has  been  continually  exercised 
with  great  benefit  to  suitors,  and  many  have  been  the 
decisions  as  to  what  interrogatories  will  and  what  will 
not  be  allowed.  To  a  certain  extent  the  same  principles 
are  applied  with  regard  to  interrogatories  and  to  the  in- 
spection of  documents.  Thus  interrogatories  must  be 
relevant  to  the  plaintiff's  case  (Z),  and  not  apply  to  the 
other  side  exclusively  (m). 

There  are  certain  rules  which  have  been  held  to  apply 
to  discovery  by  any  means  whatever;  for  instance,  no 
person  is  bound  as  a  general  rule  to  disclose  his  own  title 
deeds  (n)',  or  to  give  information  that  may  subject  him  to 
forfeiture  (o),  to  penalties  (p),  or  to  criminal  proceed- 
ings (q).  It  would  be  impossible  to  go  into  particulars 
here,  especially  as  so  much  is  always  left  to  the  discretion 
of  the  particular  judge,  with  which  the  Court  is  invariably 
reluctant  to  interfere  (r) ;  the  result  being  that  the  law 
on  the  subject  is,  to  use  the  words  of  Dr.  Lushington  in 

(0  Morris  V.  Bethell,  L.  R.  4  C.  P.  (o)  Pye  t.  Butterfield,  6  B.  &  S.  829. 

765.  Ip)  Short   t.   Mercier,  3  Mac.  & 

(m)  Whateley  t.  Crowter,  5  E.  &  Gor.  205  ;  Pritchatt  v.  Smart,  7  C.  B. 

B.   709;   Moor  o.  Roberts,  2  C.  B.  629. 

K.S.  67 1 ;  Thol  v,  Leask,  10  Ex.  704.  (q)  Osborn  v.  London  Dock  Co.,  10 

(n)  Adams  v.  Lloyd,  3  H.  &  N.  351.  Ex.  698. 

(r)  Villeboisnet  c.  Tobin,  L.  R.  4  C.  P.  181. 
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The  Macgregor  Laird  («),  ''  in  a  state  of  darkness  or  con- 
**^  fusion."  Those  who  desire  to  know  the  results  of  the 
latest  decisions  can  consult  no  better  authority  than 
Day's  Gonunon  Law  Procedure  (4th  ed.),  pp.  295-311. 
It  will  be  observed,  however,  in  the  following  chapters, 
that  the  law  on  this  subject  has  been  much  improved  by 
the  Judicature  Act  and  the  Bules  framed  thereunder  (t). 

EJECTMENT. 

The  Common  Law  Procedure  Act,  1852  (tt),  has  several  Ejectment. 
yery  useful  provisions  respecting  Ejectment,  though  one  of 
them  has  had  an  effect^that  was  probably  not  intended.  It 
is  directed  in  the  178th  section  that  the  issues  shall  be  set 
down  without  any  pleadings ;  there  is,  therefore,  no  means 
«f  setting  up  an  equitable  defence  under  the  provisions  of 
the  Common  Law  Procedure  Act,  1854  {x)]  and  the  De- 
fendant having  no  remedy  at  Law  (y),  was  still  compelled 
to  go  into  Equity,  though  this  has,  of  course,  been  reme- 
died by  the  Judicature  Acts  {z).  The  first-mentioned 
Statute,  however,  gives  the  Court,  in  a  more  extended  form, 
an  equitable  power  first  given  to  it  by  7  Geo.  2,  c.  20,  s.  1, 
Tiz.,  in  an  action  of  ejectment  brought  by  any  mortgagee 
for  the  recovery  of  land,  if  the  mortgagor  shall  pay  the 
mortgagee  all  the  principal  money  due,  together  with 
interest  and  all  the  costs  incurred,  or  in  case  of  his  refusal 
Ik).  accept  the  same,  bring  it  into  Court,  the  Court  may 
not  only  give  judgment  for  the  Defendant,  but  compel 
the  mortgagee  (at  the  mortgagor's  expense)  to  surrender 
the  lands  in  question  and  execute  a  reconveyance  of 
them  (a). 

It  is  provided  that  this  summary  power  shall  not  apply 
to  cases  where  the  right  of  redemption  is  controverted,  or 
the  money  due  not  adjusted  between  the  parties  (b). 

The  Statute  further  provides  that  the  several  Courts  and 

(«)  L.  R.  1  A.  &  E.  307.  («)  A  defendant  in  possession  is  not, 

(<)  As  to  the  inspection  of  premises  however,  to  plead  his  title  unless  he 

iind  chattels,  see  post,  p.  60.  depends  on  an  equitable  right,  38  & 

(ti)  15  k  16  Vict,  c  76.  39  Vict,  c  77 ;  Order  xix.  r.  15,  post. 

i^x)  17  &  18  Vict,  c  125,  ss.  8S-86.  (a)  15  it  16  Vict.  c.  76,  s.  219. 

(y)  Neave  r.  Avery,  16  C.  B.  328.  (6)  15  k  16  Vict.  c.  76,  s.  220. 
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Ejectment,  judges  thereof  shall  retain  all  the  powers  they  formerly^ 

possessed  of  causing  the  action  to  be  tried  on  its  merits  (e). 

The  relief  to  be  granted  when  this  action  is  brought  in 

consequence  of  a  breach  of  some  of  the  coyenants  in  a 

lease  will  be  found  under  the  title  Forfeiture  (d). 


E^uiUble 
pleading. 


EQT7ITABLE  PLEADINa. 

We  have  already  (e)  referred  to  the  hardship  it  was  for 
a  man  who  had  a  good  defence  to  an  action  not  to  be  able- 
to  set  it  up  in  the  Court  in  which  the  action  was  brought^ 
but  to  be  compelled  to  enter  another  Court  as  a  plaintiff^ 
and  apply  for  an  injunction  to  restrain  his  adversary  from 
continuing  an  action  which,  if  prosecuted,  there  was  no* 
way  of  preventing  his  succeeding  in. 

This  state  of  things,  however,  continued  without  any 
remedy  till  the  passing  of  the  Common  Law  Procedure 
Act,  1854  (/),  when  for  the  first  time  an  endeavour  was 
made  to  enable  defendants  to  set  up  as  a  defence  at  law 
the  state  of  facts  which  would  have  enabled  them  to  obtain 
an  injunction  in  Equity,  by  enacting  in  the  83rd  section 
that  "  It  shall  be  lawful  for  any  defendant  or  plaintiff  in* 
*'  replevin,  in  any  cause  in  any  of  the  superior  Courts,  in 
"  which,  if  judgment  were  obtained,  he  would  be  entitled 
^'  to  relief  against  such  judgment  on  equitable  grounds,, 
to  plead  the  facts  which  entitle  him  to  such  relief  by 
way  of  defence,  and  the  said  Courts  are  hereby  em- 
powered to  receive  such  defence  by  way  of  plea,  provided 
that  such  plea  shall  begin  with  the  words  '  for  defence 
on  equitable  grounds,'  or  words  to  the  like  eflfect." 
We  have  already  (^)  stated  that  the  value  of  this  pro- 
vision has  been  much  diminished  by  the  Courts  holding 
that  it  only  applies  to  cases  where  Equity  would  have- 
granted  an  unconditional  injunction  (h). 

It  is  impossible  here  to  enumerate  the  cases  in  which 
equitable  pleas  have  been  allowed ;  for  these  the  reader  is 
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(c)  15  &  16  Vict.  c.  70,  s.  221. 

(d)  Post,  p.  56. 

{e)  Ante,  pp.  10,  11. 
CO  17&  18  Vict.  c.  125. 


(g)  Ante,  p.  12. 

(A)  Mines  Royal  Co.  v,  Magnav, 
10  Ex.  489 ;  Phelps  v.  Prothero,  16^ 
C.  B.  370. 
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referred  to  Day's  Common  Law  Procedure  Act,  4tli  ed., 
pp.  328-335.  It  is  enough  here  to  mention  accident, 
mistake,  and  fraud,  and  the  fact  that  a  person  who  legally 
appears  a  principal  may  in  some  cases  shew  he  is  only  a 
surety.  Among  the  equitable  pleas  allowed  under  this 
section  is  one  of  equitable  set-off.  Thus  a  defendant  was  Equitable 
allowed  to  plead  that  there  was  already  sufficient  realized  ^^^~^^* 
security  in  the  hands  of  the  plaintiff  (t) ;  and  also  to  set 
off  a  debt  due  to  a  third  person  as  the  trustee  thereof  for 
the  defendant  (k);  and  when  the  plaintiff  himself  is  a 
trustee  for  a  third  person,  and  brings  the  action  for  his 
benefit,  the  defendant  may  set  off  a  debt  due  from  that 
third  person  to  him  (T). 

By  the  84th  section  it  is  provided  that  "Any  such 
"  matter  which,  if  it  arose  before  or  during  the  time  for 
"  pleading,  would  be  an  answer  to  an  action  by  way  of 
"  plea,  may,  if  it  arise  after  the  lapse  of  the  period 
"  during  which  it  could  be  pleaded,  be  set  up  by  way  of 
"  audita  querela  "  (m). 

The  85th  section  enacts  that  "  The  plaintiff  may  reply,  Equitable 
"  in  answer  to  any  plea  of  the  defendant,  facts  which  "P^^"***^"- 
''  avoid  such  plea  upon  equitable  grounds,  provided  that 
"  such  replication  shall  begin  with  the  words  '  for  repli- 
"  cation  on  equitable  grounds,'  or  words  to  the  like 
'^  effect."  It  has  been  held  that  an  equitable  plea  makes 
the  subsequent  pleadings  equitable,  whether  so  pleaded  or 
not  (m). 

It  has  also  been  decided  that  an  equitable  replication 
must  not  be  inconsistent  with  the  legal  claim  in  the 
declaration  (n),;  thus,  the  plaintiff  cannot  reply  to  a  plea 
of  infancy  that  the  defendant  induced  him  to  enter  into 
the  contract  by  fraudulently  representing  that  he  was  of 
full  age  (o),  nor  to  a  plea  of  the  Statute  of  Limitations 

(t)  Marcon  v.  Bloxani)  11  Ex.  586.  r.  22,  post,  p.  157. 

(iQ  Cochrane  v.   Green,    9  C.   B.  (n)  Thames    Iron    Works    Co.   v. 

N.S.  448.  Royal  Mail  Steam  Packet  Co.,  13  C.  B. 

(/)  Agra  and  Masterman's  Bank  v.  K.S.  358 ;  see  also  Gulliver  o.  Gul- 

Uiehton,  L.  K.  2  Ex.  56.  lirer,  1  H.  &  N.  174. 

(m)  Savin  v.  Hoylake  Railway  Co.,  (o)  Bartlett  o.  Wells,   1  B.  &  S. 

L.  R.  1  Ex.  9 ;  17  &  18  Vict.  c.  125,  836 ;  De  Boo  v,  Foster.  12  C.  B.  N.S. 

ss.  84,  85,  86  ;  R.  G.,  H.  T.,  1853,  272. 
r.  79 ;  38  &  39  Vict.  c.  7? ;  Order  xlii. 


66  LAW  AND  EQUITY.  [chap.  n. 

Equitable  that  the  defendant  fraudulently  concealed  the  cause  of 
pleadings.  ^^Jqh  for  gix  years  (p).  If,  however,  the  replication  be 
not  inconsistent  with  the  original  claim,  the  plaintifif  may 
reply  any  facts  which  shew  that  it  would  be  inequitable 
for  the  defendant  to  be  allowed  to  set .  up  his  legal 
claim  (q). 
Proviso.  In  order  to  prevent  the  privilege  of  equitable  pleading 
being  abused,  it  is  expressly  enacted  in  the  86th  section 
that  any  equitable  plea  or  replication  may  be  struck  out 
if  it  appears  to  the  Court  or  a  judge  that  it  cannot  be 
dealt  with  by  a  Court  of  Law,  so  as  to  do  complete  justice 
between  the  parties. 

FOBFEITUKE. 

Forfeiture.  Under  this  head  it  is  proposed  to  treat  only  of  cases 
where  a  lease  is  forfeited,  or  where  a  person  is  liable  to 
be  turned  out  of  the  possession  of  property  in  consequence 
of  a  breach  of  one  or  more  of  the  conditions  on  which  he 
holds  it,  leaving  the  case  of  persons  liable  to  pay  sums  of 
money  to  be  treated  hereafter  under  the  head  '^  Penal- 
ties "  (r). 

Xon-pay-  Landlords  continually  protect  their  premises  from  treat- 
ment  of  which  they  disapprove  by  inserting  covenants  in 
leases  giving  them  power  to  re-enter  and  put  an  end  to 
the  term  on  the  breach  by  their  tenants  of  various  con- 
ditions. Courts  of  Equity  have  always  been  inclined  to 
look  on  forfeitures  with-  disfavour,  and  to  relieve  against 
them  whenever  they  thought  justice  could  be  done  by  a 
money  payment.  As  far  as  forfeiture  for  mere  non- 
payment of  rent,  the  equitable  principle  of  relieving  the 
tenant  on  payment  of  the  rent  due  with  costs,  &c.,  was 
recognised,  though  in  a  measure  restrained  by  4  Geo.  2, 
c.  28,  ss.  2-4,  now  repealed  by  the  Statute  Law  Revision 
Act,  1867  (s),  as  unnecessary  since  the  passing  of  the 

(i>)  Hunter  c.  Gibbons,  1  H.  &  N.  Co.,  L.  R.  2  C.  P.  593 ;  Higgs  v.  North- 

459 ;  Imperial  Gas  Co.  v.  London  Gas  em  Assam  Tea  Co.,  L.  R,  4  Ex  387 

Co.,  10  Ex.  39.  (r)  Post,  p.  74. 

(<?)  Lyall  V.  Edwards,  6  H.  &  N.  (a)  30  &  31  Vict,  c  59. 
337;  Watson  o.  Mid-Wales  Railway 


ment 
reAt. 


SECT,  ii]  FOBFEITURE.  67 

Common  Law  Procedure  Act,  1852  (0,  the  211th  and  Forfeiture. 
212th  sections  of  which,  while  limiting  the  powers  of  the 
€onrts  of  Equity  to  a  certain  extent,  nevertheless  recog- 
nised them,  and  also  enacted  that  tenants  who  at  any 
time  before  trial,  in  an  action  of  ejectment,  paid  the  rent 
due  and  costs,  were  entitled  to  have  the  action  stayed. 
The  powers  given  by  this  Statute  to  the  Courts  of  Equity 
of  relieving  against  forfeiture  for  non-payment  of  rent 
were  subsequently  extended  to  the  Courts  of  Common 
Law  by  the  1st  section  of  the  Common  Law  Procedure 
Act,  1860  (u). 

There  formerly  was  a  tendency  in  the  Courts  of  Equity  Other 
to  grant  relief  generally  in  almost  all  cases  of  forfeiture  coTcnant.^ 
where  there  was  no  fraud  and  compensation  could  be 
given  («). 

This  tendency  and  the  cases  supporting  it  were  dis- 
cussed and  disapproved  of  in  Hill  v.  Barclay  (y),  which 
case  was  subsequently  approved  of  in  many  others,  and 
at  last  it  seems  to  have  been  settled  that  Equity  would 
not  interfere  to  relieve  against  actions  for  breaches  of 
covenant  other  than  for  non-payment  of  rent,  principally 
on  the  ground  that  it  was  impossible  in  most  cases  to 
ascertain  exactly  the  amount  of  damage  done,  or  to 
replace  the  parties  in  the  position  in  which  they  would 
have  been  had  the  covenant  been  observed  (z). 

Among  the  covenants  which  it  was  afterwards  held  Fire. 
Equity  would  not  relieve  against  was,  the  common  one  of 
insuring  against  fire  (a) ;  this,  it  was  evident,  was  often 
productive  of  great  hardship,  as  the  omission  might  have 
been  accidental  and  for  a  short  time  only,  and  if  no  fire 
took  place  while  the  premises  were  uninsured,  it  was  clear 
the  landlord  could  not  have  been  damnified.  The  Legis- 
lature accordingly  intervened  a  few  years  ago;  and  by 
statute  22  &  23  Yict.  c.  35,  ss.  4-9,  it  was  enacted  that  a 

(0  15  &  16  Vict,  c  76.  (z)  See  Reynolds  v.  Pitt,  19  Ves. 

(u)  23  &  24  Vict,  c  126.  140 ;   Hillier  v.  Parkinson,  9  L.   J. 

(jr)  See  Saunders  v.  Pope,  12  Ves.  156 ;  Elliott  v.  Turner,  13  Sim.  477 ; 

282;  Davis  p.  West,  ibid.  475 ;  North-  Job  v.  Banister,  2  K.  &  J.  374 ;  Doc 

cote  p.  Dube,  Amb.  511.  d,  Mathew  r.  Avery,  10  A.  &  £.  71. 

0/)  16  Ves.  402-,  18  Vea.  56.  (a)  White  v.  Warner,  2  Mer.  459. 
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Forfeiture.  Cotirt  of  Equity  might  relieve  against  forfeiture  for 
breach  of  a  covenant  to  insure  or  keep  insured  under 
certain  conditions,  the  principal  ones  being  that  no  damage 
from  fire  had  taken  place,  that  the  breach  was  in  the 
opinion  of  the  Court  caused  by  accident  or  mistake,  and 
without  fraud  or  gross  negligence  ;~'and  that  the  pr^misea 
had  since  been  insured  in  conformity  with  the  covenant, 
and  were  so  insured  at  the  time  of  the  application  to  the 
Court;  it  was  also  provided  that  relief  should  not  be 
granted  to  the  same  person  more  than  once  in  respect  of 
the  same  covenant  or  forfeiture,  and  for  this  purpose^ 
that  the  relief  granted  should  be  recorded  by  indorse- 
ment on  the  lease;  nor  should  relief  be  granted  if  the 
covenantee  had  already  waived  out  of  Court  a  forfeiture 
for  the  same  covenant  in  favour  of  the  person  seeking^ 
relief.  There  are  also  further  provisions  in  favour  of 
purchasers  of  leases  to  free  them  from  liability,  for  pre- 
vious breaches  of  such  covenants  of  which  they  were  not 
aware. 

This  relief  was,  of  course,  purely  equitable ;  but  by 
the  2nd  section  of  the  Common  Law  Procedure  Act, 
1860  (b),  it  was  enacted  that  it  might  be  obtained  from  a 
Common  Law  Court  or  a  judge  thereof,  in  the  same 
manner  as  from  the  Court  of  Chancery. 


Legal  and 

equitable 

relief. 


Friendly 
•ocicties. 


FBIENDLY  SOCIETIES. 

Friendly  and  Industrial  Societies,  as  being  useful  to- 
the  working  classes,  have  been  for  some  considerable  time 
the  subject  of  legislation. 

The  laws  respecting  Friendly  Societies  were  consolidated 
by  the  18  &  19  Vict.  c.  63,  which  repealed  a  great  number 
of  old  statutes,  and  this  statute  as  since  amended  by  21  & 
22  Vict.  c.  101,  and  23  &  24  Vict.  c.  58,  now  contains  the 
law  on  the  subject.  The  chief  point  deserving  attention 
here  is  the  jurisdiction  given  to  the  County  Court ;  it  is  to 
settle  all  disputes  not  otherwise  determinable  (c),  to  en- 
forceHhe  decision  of  arbitrators,  (d),  to  entertain  an  action 

(h)  23  8i  24  Vict,  c  126.  (c)  18  &  19  Vict.  c.  63,  s.  13. 

(d)  18  &  19  Vict.  c.  63, ».  41. 
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on  the  treasurer's  bond  (e),  to  decide  all  disputes  arising 
from  the  dissolution  of  the  societies  (/),  and  to  have  the 
jurisdiction  of  the  Court  of  Chancery  (g) — subject  to  the 
control  and  regulation  of  the  Lord  Chancellor  (A). 

Industrial  and  Proyident  Societies,  which  have  some  of  industrial 
the  same  qualities  as  Friendly  Societies,  have  likewise  ^^ent^^ 
been  the  subject  of  legislation ;  the  laws  affecting  them  Societies. 
have  also  been  consolidated,  and  they  are  now  governed 
by  25  &  26  Vict.  c.  87,  as  amended  by  30  &  31  Vict.  c. 
117,  and  by  the  8rd  section  of  the  last-mentioned  statute, 
it  is  enacted  that  all  provisions  in  the  Friendly  Societies 
Acts  respecting  the  settlement  of  disputes  in  the  County 
Courts  shall  apply  to  these  societies,  and  by  the  17th 
section  of  the  first-mentioned  Act,  it  is  provided  that  all 
these  societies  are  to  be  wound  up  in  the  County  Court  (t). 
Further  information  respecting  these  institutions  can  be 
obtained  in  "  The  Law  of  Friendly  Societies,"  by  Tidd 
Pratt  (7th  ed.),  and  Brabrook's  "  Industrial  and  Friendly 
Societies." 

INJUNCTIONS. 

Till  a  comparatively  recent  period  the  power  of  grant-  injunc- 
ing  injunctions  was  one  of  the  peculiar  attributes  of  the 
Courts  of  Equity.  It  has,  however,  been  recently  granted 
to  Courts  of  Law  in  several  cases,  for  instance,  in  Copy- 
right, as  we  have  already  seen  (4),  and  in  Patents,  as 
will  appear  hereafter  (Z).  Besides  this,  by  the  79th  and 
following  sections  of  the  Common  Law  Procedure  Act, 
1854  (m),  it  is  enacted  that  in  all  cases  of  breach  of  con- 
tract or  other  injurj,  where  the  party  injured  is  entitled 
to  maintain  and  has  brought  an  action,  he  may,  in  manner 
therein  prescribed,  claim  a  writ  of  injunction  against  the 
repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  and  also  in  the  same  action  include  a  claim 
for  damages  or  other  redress.    It  will  be  observed  how 

(0  18  &  19  Vict.  c.  63,  s.  22.  (0  See  also  25  &  26  Vict.  c.  89,  ss. 

(/)  18  k  19  Vict.  c.  63,  s.  13.  79-169. 

((/)  18  &  19  Vict.  c.  63.  8.  41.  {/t)  Ante,  p.  47. 

(A)  18  &  19  Vict.  c.  63,  s.  43.  (0  Post,  p.  73. 

(m)  17  &  18  Vict.  c.  125. 
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injunc-  very  much  smaller  this  power  is  than  that  possessed  hy 
tions.  ^j^^  Courts  of  Equity ;  they  can  grant  injunctions  to  pre- 
vent an  injury  being  done  by  breach  of  contract  or  other- 
wise, if  there  is  reasonable  cause  for  anticipating  it ;  the 
Courts  of  Common  Law  can  only  act  when  the  injury  has 
proceeded  far  enough  to  give  grounds  for  an  action  for 
damages,  and  such  action  has  actually  been  commenced. 

INSPECTION  OF  PBEMISES  AND  CHATTELS. 

Inspection.  It  is  oftcu  nccessary,  for  the  purposes  of  justice,  that  the 
subject-matter  in  dispute,  or  the  place  in  which  it  arose, 
should  be  inspected  by  the  tribunal  that  is  to  try  the 
question.  This  was  to  a  certain  extent  provided  for  as 
long  ago  as  the  time  of  Queen  Anne,  when  it  was  enacted  (n) 
that  where  it  should  appear  to  the  Court  that  it  was 
proper  and  necessary  that  the  jurors  should  have  view  of 
the  messuages,  land,  or  place  in  question,  in  order  better 
to  understand  the  evidence,  the  Court  might  issue  a  writ 
for  the  purpose,  afterwards  called  a  writ  of  view.  This 
provision  was  subsequently  amended,  and  afterwards,  by 
the  Common  Law  Procedure  Act,  1852  (o),  it  was  enacted 
that  no  writ  of  view  should  be  necessary  or  used, 'but  that 
it  should  be  sufficient  to  obtain  a  rule  of  Court  or  judge's 
order  directing  a  view  to  be  had,  and  that  then  the  pro- 
ceedings should  be  the  same  as  under  a  writ  of  view  (p). 

This  was  very  well  as  far  as  it  went,  but  there  were  still 
two  desiderata :  first,  this  rule  only  applied  to  the  jury, 
and  there  were  no  means  of  obtaining  a  view,  however 
necessary,  for  the  party  or  his  witnesses;  secondly,  it 
only  applied  to  the  inspection  of  real  property,  and  not  of 
any  chattel.  Both  these  defects  were  remedied  by  the 
Common  Law  Procedure  Act,  1854  (j),  section  58  of  which 
enables  either  party  to  apply  to  the  Court  or  a  judge  for 
a  rule  or  order  for  the  inspection  by  the  jury,  or  by  him- 
self, or  by  his  witnesses,  of  any  real  or  personal  property, 
the  inspection  of  which  may  be  material  to  the  proper 

(n)  4  Ann.  c.  16,  s.  8.  (/>)  Sec  Archbold's  Practrce,  12th 

(o)  15  k  16  Vict.  c.  76,  s.  114.  ed.  p.  371. 

(9)  17  &  18  Vict.  c.  125. 
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determination  of  the  matter  in  dispute.    It  has  since  been  inspection. 
held  that  the  power  given  under  this  section  of  ordering 
inspection  included,  as  necessarily  incidental  thereto,  the 
power  of  ordering  the  removal  of  obstructions  to  such  in- 
spection (r). 

INTERPLEADER. 

It  is,  and  always  must  have  been,  an  incident  of  frequent  intcr- 
occurrence  for  an  honest  debtor  to  owe  a  sum  of  money  p^®**^^^^- 
which  he  is  able,  ready,  and  willing  to  pay,  but  for  which  ' 
there  are  two  or  more  persons  calling  themselves  the  right- 
ful claimants,  each  of  whom  are  threatening  him  with  legal 
proceedings  if  he  pays  any  of  the  others.     It  is  also  very 
common  for  a  man  to  have  money  or  goods  in  his  posses- 
sion, to  which  he  lays  no  claim,  and  which  he  is  desirous 
of  handing  to  the  lawful  owner,  if  he  could  only  ascertain 
who  that  owner  is.    Down  to  1881  there  was  scarcely  any 
possible  relief  for  a  person  in  this  position,  except  by 
filing  a  bill  of  interpleader  in  Equity,  a  proceeding  that 
was  fenced  in  by  many  restrictions,  and  by  no  means 
applicable  to  all  cases. 

The  first  legal  remedy  for  this  state  of  things  was  stat.  i  &  2 
afforded  by  1  &  2  Will.  4,  c.  58,  s.  1,  which  enacted  that—  ^^^i-  *• 

''  Whereas  it  often  happens  that  a  person  sued  at  law 
"  for  the  recovery  of  money  or  goods,  wherein  he  has  no 
'*  interest,  and  which  are  also  claimed  of  him  by  some  third 
"  party,  has  no  means  of  relieving  himself  from  such  ad- 
"  verse  claims  but  by  a  suit  in  Equity  against  the  plaintiff 
'^  and  such  third  party,  usually  called  a  bill  of  interpleader, 
"  which  is  attended  with  expense  and  delay ;  for  remedy 
"  thereof  be  it  enacted — That  upon  application  made  by 
"  or  on  the  behalf  of  any  defendant  sued  in  any  of  His 
"  Majesty's  Courts  of  Law  at  Westminster,  or  in  the  Court 
"  of  Common  Pleas  of  the  County  Palatine  of  Lancaster,  or 
"  the  Court  of  Pleas  of  the  County  Palatine  of  Durham, 
"  in  any  action  of  assumpsit,  debt,  detinue,  or  trover,  such 
"  application  being  made  after  declaration,  and  before  plea, 
'^  by  affidavit  or  otherwise,  shewing  that  such  defendant 

(r)  Bennett  v.  Griffiths,  4  £.  &  E.  467. 
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''  does  not  claim  any  interest  in  the  subject-matter  of  the 
'^  suit,  but  that  the  right  thereto  is  claimed  or  supposed  to 
"  belong  to  some  third  party  who  has  sued  or  is  expected 
"  to  sue  for  the  same,  and  that  such  defendant  does  not  in 
"  any  manner  collude  with  such  third  party,  but  is  ready 
"  to  bring  into  Court,  or  to  pay  or  dispose  of  the  subject- 
"  matter  of  the  action  in  such  manner  as  the  Court  (or 
"  any  judge  thereof)  may  order  or  direct,  it  shall  be  law- 
"  ful  for  the  Court,  or  any  judge  thereof,  to  make  rules 
"  and  orders  calling  upon  such  third  party  to  appear  and 
''  to  state  the  nature  and  particulars  of  his  claim,  and 
'^  maintain  or  relinquish  his  claim,  and  upon  such  rule 
"  or  order  to  hear  the  allegations  as  well  of  such  third 
'^  party  as  of  the  plaintiff,  and  in  the  meantime  to  stay 
"  the  proceedings  in  such  action,  and  finally  to  order  such 
''  third  party  to  make  himself  defendant  in  the  same  or 
"  some  other  action,  or  to  proceed  to  trial  on  one  or  more 
''  feigned  issue  or  issues,  and  also  to  direct  which  of  the 
''  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 
''  with  the  consent  of  the  plaintiff  and  such  third  p9>rty, 
*'  their  counsel  or  attorneys,  to  dispose  of  the  merits  of 
'^  their  claims  and  determine  the  same  in  a  summary 
'^  manner,  and  to  make  such  other  rules  and  orders  therein 
^'  as  to  costs  and  all  other  matters  as  may  appear  to  be 
^'  just  and  reasonable." 

It  was  further  enacted  that  the  judgment  should  be 
conclusiye  against  the  parties,  and  all  claiming  under 
them  (8),  that  any  third  party  not  appearing  to  substan- 
tiate his  claim  should  have  it  barred  (t),  and  that  if  a 
judge  should  think  any  case  more  fit  to  be  heard  by  the 
Court,  he  might  refer  it  to  them  (u).  The  first  section, 
as  we  have  seen,  referred  to  claimants  generally,  but  far- 
ther relief  was  giyen  to  sheriffs  and  other  officers  charged 
with  executions  by  the  6th  section,  which  enacted  that 
"  Whereas  difficulties  sometimes  arise  in  the  execution  of 
'*  process  against  goods  and  chattels,  issued  by  or  under 
'*  the  authority  of  the  said  Courts,  by  reason  of  claims 
''  made  to  such  goods  and  chattels  by  assignees  of  bank* 


(s)  Sec.  2. 


(0  Sec.  3. 


(u)  Sec.  5. 


<i 
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^'  mpts  and  other  persons  not  being  the  parties  against  Sheriffs 
"*'  whom  snch  process  is  issued,  whereby  sheriffs  and  other  officew.*' 
'^  officers  are  exposed  to  the  hazard  and  expense  of  actions ; 
"  and  it  is  reasonable  to  afford  relief  and  protection  in 
*'  snch  cases  to  such  sheriffs  and  other  officers ;  be  it 
*'  therefore  further  enacted,  that  when  any  such  claim 
'^  shall  be  made  to  any  goods  or  chattels  taken  or  intended 
*'  to  be  taken  in  execution  under  any  such  process,  or  to 
^'  the  proceeds  or  value  thereof,  it  shall  and  may  be  lawful 
^'  to  and  for  the  Court  from  which  such  process  issued, 
^'  upon  application  of  such  sheriff  or  other  officer  made 
*^  before  or  after  the  return  of  such  process,  and  as  well 
'*  before  as  after  any  action  brought  againt  such  sheriff  or 
"  other  officer,  to  call  before  them,  by  rule  of  Court,  as 
*^  well  the  party  issuing  such  process  as  the  party  making 
such  claim,  and  thereupon  to  exercise,  for  the  adjust- 
ment of  such  claims,  and  the  relief  and  protection  of 
*'  the  sheriff  or  other  officer,  all  or  any  of  the  powers  and 
^'  authorities  hereinbefore  contained,  and  make  such  rules 
*'  and  decisions  as  shall  appear  to  be  just,  according  to  the 
^*  circumstances  of  the  case ;  and  the  costs  of  all  such 
**  proceedings  shall  be  in  the  discretion  of  the  Court." 

This  Act  has  since  been  amended  by  1  &  2  Yict.  c.  45, 
8.  2,  giving  further  powers  to  single  judges  of  all  the 
Courts,  and  by  8  &  9  Vict.  c.  109,  s.  9,  which  abolished 
feigned  issues  in  the  old  form  of  a  wager,  and  directed 
iinother  form  of  raising  the  question. 

It  will  be  observed  that  the  relief  given  by  the  above 
statutes,  though  considerable,  was  still  somewhat  re- 
stricted, and  also  that  there  was  a  marked  difference 
between  the  case  of  claimants  generally,  and  that  of  sheriffs 
and  other  officers. 

With  regard  to  claimants  generally,  it  is  expressly  aaimanu 
enacted  that  no  one  can  apply  for  relief  until  he  has  been  K*'^®"^^^ 
actually  sued  by  some  one,  and  it  has  been  held  that  in 
most  instances  the  statute  only  applied  to  cases  in  which 
Equity  would  formerly  have  granted  a  bill  of  inter- 
pleader {x), 

(x)  Slaney  v,  Sidney,  14  M.  &  W.  800. 
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Inter-  It  waB  also  held  that  the  parties  claiming  must  claim 

pleaders,     ^j^^  gj^jj^^  Bubject  matter  (y),  and  that  their  titles  must 

come  from  the  same  common  source  (z);  that  both  the 
claims  must  be  legal,  and  not  equitable  (a)  ;  that  the  real 
issue  between  the  claimants  must  be  capable  of  being 
fairly  tried  on  the  interpleader  issue  (b),  and  that  the 
applicant  has  such  possession  of  the  matter  in  dispute  as 
to  be  able  to  hand  it  over  in  accordance  with  the  order  of 
the  Court  (c). 

With  regard  to  the  case  of  sheriffs  and  other  officers 
interpleading  between  execution  creditors  and  persons 
claiming  the  goods  seized  in  execution,  the  law  was  more 
favourable,  the  sheriff  being  able  to  interplead  as  soon  as  a 
land  fide  claim  has  been  made  to  the  goods,  without  waiting 
till  an  action  has  been  commenced  against  him.  He  need 
not  deny  collusion  in  his  affidavit  (d)  as  others  must  do, 
though  he  may  disentitle  himself  to  relief  by  misconduct  of 
yarious  kinds  (e). 
c.L.P.Act,  The  Common  Law  Procedure  Act,  1860  (/),  has  intro- 
^^^^'  duced  improvements  into  the  law  of  interpleader,  first,  by 
allowing  relief  though  the  titles  have  not  a  common 
origin  (gi),  alBO  by  permitting  a  sale  of  the  whole  or  part 
of  the  goods  seized  upon  terms,  leaving  the  proceeds  to 
await  the  result  (h),  and  by  allowing  the  judge  to  decide 
in  a  summary  manner  when  the  goods  are  of  small 
value.  There  are  also  provisions  for  stating  a  special 
case  {{), 

For  further  details  as  to  the  practice,  the  reader  is 
referred  to  Day's  Common  Law  Procedure  (4th  Ed.),  pp. 
353-364. 

It  must  be  remembered  that  this  Common  Law  juris- 
diction is  in  addition  and  auxiliary  to,  and  not  in  sub- 

(y)  Slaney  t.  Sidney,  14  M.  &  W.  (d)  Bond  r.  Woodhall,  4  Dowl.  351. 

800.  (e)  Ostler  r.  Bower,  4  Dowl.  605  ; 

(z)  Pearson  v,  Cardon,  2  Russ.  &  Hollier  v.  Laurie,  3  C.  B.  334 ;  Winter 

My.  606,  610.  r.  Bartholomew,  11   Ex.  704;  Bag- 

(a)  Sturgess  o.  Claude,  1  Dowl.  506.  shaw  r.  Famaworth,  2  L.  T.  N.S.  390. 

(6)  Baker  o.  Bank  of  Australasia,  (/)  23  &  24  Vict.  c.  12G. 

1  C.  B.  N.S.  515.  (y)  Sec.  12. 

(c)  Allen  r.  Gilby,  3  Dowl.  143 ;  (A)  Sec.  13. 

Inland  t>.  Burbell,  5  DowL  147.  (t)  Sees.  15-18. 
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etitntion  of  the  right  to  file  a  bill  of  interpleader  in  inter- 
Equity  (i).  P^^«"- 

The  County  Courts  have  jurisdiction  in  interpleader, 
^hen  there  are  conflicting  claims  as  to  goods  taken  in 
execution  under  County  Court  process  (Z),  but  in  no  other 
cases  (m). 

IS8UE& 

It  was  formerly  impossible  for  any  issue  of  fact  to  be  issaes 
decided  at  Common  Law  without  the  intervention  of  a®^^**** 
jury,  but  now  by  the  1st  section  of  the  Common  Law  Pro- 
cedure Act,  1854  (n),  it  is  enacted  that  the  parties  to  a 
cause  may,  by  consent  in  writing,  signed  by  themselves 
or  by  their  attorneys,  leave  the  decision  of  any  issue  of 
fact  to  the  Court,  and  in  such  case  the  issue  may  (by  per- 
mission of  the  Court)  be  disposed  of  by  the  judge  who  would 
have  presided  at  the  trial,  either  with  or  without  the 
assistance  of  any  other  judge  or  judges  of  the  same  Court, 
or  included  in  the  same  commission  of  assize,  and  such 
verdict  shall  be  of  the  same  effect  as  the  verdict  of  a  jury, 
except  that  it  shall  not  be  questioned  as  being  against  the 
weight  of  evidence. 

This  enactment,  which  is  somewhat  in  the  spirit  of  the 
Equity  Courts,  where  all  questions  (unless  an  issue  be 
directed)  are  tried  by  the  judge,  has,  we  believe,  almost 
been  a  dead  letter,  as  there  are  very  few  instances  of  its 
having  been  used. 

When  used  at  all  it  has  been  in  cases  where  either  the 
facts  are  almost  admitted,  or  are  so  mixed  with  the  law 
as  to  be  scarcely  severable  from  it. 

joint-stock'  COMPAIOES. 

With  the  enormous  increase  of  modern  commerce,  it  has  Companies, 
become  usual  for  large  numbers  of  men  to  join  together  to 
carry  on  certain  businesses  requiring  too  much  capital  to 

{k)  Hale  0.  Saloon  Omnibas  Co.,  (0  30  &  31  Vict,  c  142,  a.  31. 

4  Drew.  492  ;    Langton  v.  Horton,  (m)  Pavia'  County  Courts,  5th  ed. 

43eay.  604 ;  Oriental  Bank  v.  Kichol-  p.  375. 

4on,  3  Jut.  N.S.  857.  (n)  17  &  18  Vict,  c  125. 

F 
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Joint-        be  easily  raised  by  one  individual,  or  even  by  two  or  three. 

?^^^""  These  associations  at  first  were  not  recognised  by  the 
Legislature  at  all,  and  were  consequently,  legally,  neither 
more  nor  less  than  gigantic  partnerships,  partaking  all 
inconveniences  necessarily  attending  such  a  state  of  things ; 
for  instance,  in  suing  or  being  sued  it  was  necessary  to 
insert  the  name  of  every  member  on  the  record. 

It  is  needless  here  to  specify  how  this  state  of  things 
gradually  changed,  companies  being  from  time  to  time 
incorporated  by  Act  of  Parliament  or  by  Boyal  Charter, 
and  at  last  being  enabled  to  form  themselves  under  the 
provisions  of  various  Acts.  The  earlier  statutes  affecting 
joint-stock  companies  have  all  been  repealed  by  25  &  26 
Vict.  c.  89,  and  ordinary  companies  are  now  regulated  by 
that  statute,  as  amended  by  80  &  31  Yict.  c.  181.  These 
companies  can  now  sue  and  be  sued  in  the  Common  Law 
or  Equity  Courts  by  their  corporate  name  (o) ;  and  there 

Rectifying  ig  an  equitable  power  given  by  the  35th  section  to  all  the 

'®^*  ^'  superior  Courts  of  Law  or  Equity,  or  to  any  judge  thereof, 
and  that  is,  to  make  an  order  for  the  rectification  of  the 
register  in  case  of  the  improper  omission  or  entry  of  any 
name  thereon. 

If  it  be  found  that  these  companies  are  unable  to  meet 
their  engagements,  instead  of  going  into  bankruptcy,  they 
are  to  be  wound  up  by  the  Court  of  Chancery  ( j>),  and  in 
some  cases  the  proceedings  for  this  purpose  may  be  trans- 
ferred into  the  County  Court  (j)  or  the  Bankruptcy 
Court  (r),  which,  however,  is  unusual  (s). 


JUBY. 

Trial  by        If  there  be  oneHhing  more  than  another  which  has  always 
^°^'        been  looked  upon  as  the  characteristic  most  peculiarly 
appertaining  to  the  Courts  of  Common  Law,  and  distin- 
guishing them  from  all  other  tribunaki,  it  is  trial  by  jury. 
Among  the  tendencies  of  modern  times  towards  the  fusion 

(o)  25  &  26  Vict.  c.  89,  s.  18.  («)  For  full  particulars  as  to  these 

Ip)  25  &26  Vict.  C.89,  ss.  79,81.  companies,  see  Cox  on  Joint  Stock 

Iq)  25  &  26  Vict.  c.  89,  s.  81.  Companies,  and  Lindley  on  Partner* 

(r)  Ibid.  ships. 
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of  Law  and  Equity,  and  the  amalgamation  of  our  different  Trial  hj 
systems  of  jurisprudence  into  one,  has  been  the  extension ''^^^' 
of  their  mode  of  deciding  disputed  filets  to  other  Courts. 
We  have  already  seen  (£)  that  by  Cairns*  Act  (u)  power 
was  given  to  the  Court  of  Chancery  to  award  damages  or 
decide  questions  of  fact  for  itself,  instead  of  pursuing  the 
cumbrous  procedure  of  directing  an  issue  for  the  purpose, 
to  be  tried  in  one  of  the  Common  Law  Courts,  and  that  in 
every  case  in  which  it  exercised  such  power  it  might  in 
its  discretion  summon  a  special  or  common  jury  for  its 
assistance.  Again  (t;),  by  Bolt's  Act  (x),  where  the  Court 
of  Chancery  is  directed  to  decide  all  necessary  questions 
of  law  or  fact  for  itself,  it  is  enacted  that  for  the  decision 
of  the  latter  it  may  always  summon  a  jury. 

The  Court  of  Chancery  is  not  the  only  Court  to  which 
this  power  is  now  given.  Though  juries  were  unknown 
in  the  Ecclesiastical  Courts,  they  are  constantly  being 
summoned  in  the  two  new  Courts  which  now  take  a  large 
portion  of  the  old  ecclesiastical  busineps,  viz.,  the  Divorce 
Court  (if)  and  the  Probate  Court  (z). 

The  Judicature  Acts  contain  important  provisions  re- 
specting trials  by  jury  (a). 

LEOITIMAOY. 

There  are  many  instances  in  which  a  person  can  antici-  Legtti- 
pate  that  a  period  will  arrive  in  which  it  may  be  of  the  ™**^y- 
highest  importance  for  him,  or  for  those  related  to  him, 
or  claiming  through  him,  to  prove  either  his  legitimacy 
or  the  validity  of  his  marriage ;  and  that  at  that  period, 
owing  to  the  death  of  witnesses  or  other  circumstances,  it 
will  be  impossible  for  the  requisite  proof  to  be  obtained. 
Until  August,  1858,  a  person  in  this  position  could  do  Bill  for 
nothing  but  apply  to  the  Court  of  Chancery  for  permission  ^n^twtu 
to  file  a  bill  for  the  perpetuation  of  testimony,  a  remedy  mony. 
very  imperfect,  and  one  which  would  apply  in  only  a  few 

(0  Ante,  pp.  12,  48.  («)  Ante,  p.  20. 

(11)  21  &  22  Vict,  c  27.  (a)  36  k  37  Vict.  c.  66,  s.  46 ;   38 

(tj)  See  ante,  p.  12.  &  39  Vict.  c.  77,  s.  22 ;  post,  chaps. 

(*)  25  &  26  Vict.  c.  42.  iv.,  v.,  pp.  91,  129,  157. 

0/)  Ante,  p.  21. 

F  2 
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Legiti-  instances.  One  great  objection  to  this  mode  of  proceed- 
^^^^'  ing  was  the  fact  that  as  the  depositions  taken  were  neyer 
published  till  after  the  death  of  the  witnesses,  there  was 
no  mode  of  punishing  perjury  if  committed,  and  this 
alone  made  the  Courts  unwilling  to  permit  a  bill  unless 
absolutely  necessary  (6).  Equity,  further,  was  in  the 
habit  of  refusing  permission  to  file  a  bill  unless  the  person 
applying  for  it  could  shew  most  clearly  two  things,  first, 
that  he  had  an  absolute  interest  in  the  matter  for  which 
he  sought  to  perpetuate  the  testimony  (c) ;  and,  secondly, 
that  there  was  no  method  whatever  by  which  the  question 
in  dispute  could  possibly  be  raised  at  the  present  time  (d) : 
two  things,  especially  the  former,  which  it  must  in  many 
cases  have  been  impossible  to  do.  Indeed,  at  first  the 
Court  would  only  allow  such  a  bill  to  be  filed  where  some 
right  to  property  was  in  dispute  (e);  it  was,  however, 
enacted  by  5  &  6  Yict.  c.  69,  that  any  person  was  entitled 
to  it  who  could  shew  that,  under  the  circumstances  alleged 
by  him  to  exist,  he  would  become  entitled  to  any  honour, 
title,  dignity,  or  office,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal  (/).  It  is  manifest,  however, 
that  even  this  extension  would  not  meet  many  cases  in 
which  a  person  might  fairly  desire  to  shew  there  was  no 
stain  on  his  birth,  or  on  that  of  his  children,  and  the 
want  is  now  supplied  by  the  Legitimacy  Declaration  Act, 
Legiti-  1858  (^).  By  this  statute  it  is  enacted  in  the  Ist  section 
SJ^|[ra-  t^**  "Any  natural-bom  subject  of  the  Queen,  or  any 
tion  Act.  "  person  whose  right  to  be  deemed  a  natural-born  subject 
"  depends  wholly  or  in  part  on  his  legitimacy  or  on  the 
"  validity  of  a  marriage,  being  domiciled  in  England  or 
"  Ireland,  or  claiming  any  real  or  personal  estate  situate 
"  in  England,  may  apply  by  petition  to  the  Court  for 
"  Divorce  and  Matrimonial  Causes,  praying  the  Court  for 
"  a  decree  declaring  that  the  petitioner  is  the  legitimate 

(6)  Angelic.  AngcUjl  Sim.  &S.  83.  (/)  "For    further    particulars    re- 

(c)  Dursley  v.  Fitzhardinge,  6  Ves.  specting    the     circumfltances    under 
251.  which    this    bill    can  be   filed,   see 

(d)  Earl  Spencer  v.  Peel,  L.  R.  3  Snell's  Principles  of  Equity,  2nd  ed. 
Eq.  415.  pp.  507,  510. 

(«)  See  the  Townshend  Peerage,  10  (g)  21  k  22  Vict.  c.  93. 

C.  C.  tt  P.  289. 
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'^  child  of  his  parents,  and  that  the  marriage  of  his  father  Legiu. 
"  and  mother,  or  of  his  grandfather  and  grandmother,  was  °"^- 
"  a  valid  marriage,  or  for  a  decree  declaring  either  of  the 
'^  matters  aforesaid ;   and  any  such  snbject  or  person, 
''  being  so  domiciled  or  claiming  as  aforesaid,  may  in  like 

manner  apply  to  snch  Court  for  a  decree  declaring  that 

his  marriage  was  or  is  a  valid  .marriage,  and  such  Court 
"  shall  have  jurisdiction  to  hear  and  determine  such  appli- 
"  cation,  and  to  make  such  decree  declaratory  of  the  legi- 
''  timacy  or  illegitimacy  of  such  person,  or  of  the  validity 
'*  or  invalidity  of  such  marriage,  as  to  the  Court  may  seem 
"  just ;  and  such  decree,  except  as  hereinafter  mentioned, 
"  shall  be  binding  to  all  intents  and  purposes  on  Her 
''  Majesty  and  on  all  persons  whomsoever." 

It  is  clear  that  this  section  applies  to  every  subject  of 
the  realm  without  exception,  and  that  it  is  no  longer 
necessary  for  any  one  to  make  out  a  reason  satisfactory  to 
the  Court,  or  indeed  give  any  reason  at  all  for  his  applica- 
tion; he  simply' exercises  a  right  the  Legislature  has  given 
him,  and  proves  facts  which  may  be  of  the  highest  impor- 
tance to  him  or  his,  without  divulging  to  any  one  why  he 
thinks  his  conduct  necessary  or  prudent. 

The  2nd  section  gives  to  every  one  the  right  of  apply-  Natural- 
inR  to  the  same  Court  to  prove  that  he  is  a  natural-bom  ^r?  ^ 
subject  of  the  realm,  a  right  as  important  as,  and  often 
co-existent  with  the  other,  by  enacting  that  "  Any  person, 
"  being  so  domiciled  or  claiming  as  aforesaid,  may  apply 
"  by  petition  to  the  said  Court  for  a  decree  declaratory  of 
"  Ins  right  to  be  deemed  a  natural-bom  subject  of  Her 
''  Majesty,  and  the  said  Court  shall  have  jurisdiction  to 
<'  hear  and  determine  such  application,  and  to  make  such 
''  decree  thereon  as  to  the  Court  may  seem  just ;  and 
**  where  such  application  as  last  aforesaid  is  made  by  the 
''  person  making  such  application  as  herein  mentioned  for 
"  a  decree  declaring  his  legitimacy  or  the  validity  of  a 
"  marriage,  both  applications  maybe  included  in  the  same 
"  petition ;  and  every  decree  made  by  the  said  Court 
"  shall,  except  as  hereinafter  mentioned,  be  valid  and 
"  binding  to  all  intents  and  purposes  upon  Her  Majesty 
^'  and  all  persons  whomsoever." 
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Legiti-  The  residue  of  the  statute  contains  provisions  against 

^^^y-  any  abuse  of  the  powers  here  granted,  or  of  their  being 
exercised  fraudulently. 

It  is  further  noticeable  that  the  power  of  exercising 
what  was  formerly  an  exclusively  Equitable  jurisdiction  is 
now  conferred  on  the  Divorce  Court — a  Court  which 
exercises  an  originally  ecclesiastical  jurisdiction,  and  yet 
acts  generally  on  Common  Law  principles. 

MAia>AMUS. 

Mandamus.  The  aucicut  writ  of  mandamtis  has  been  familiar  to  our 
Common  Law  Courts  almost  from  time  immemorial,  but 
the  Common  Law  Procedure  Act,  1854  (&),  for  the  first 
time  introduced  an  action  for  a  mandamtu,  the  idea  of 
which  seems  to  have  been  something  similar  to  an  injunc- 
tion in  Equity.  The  68th  section  enacted  that  the  plain- 
tiff in  any  action,  except  replevin  and  ejectment,  might 
indorse  on  the  writ  and  copy  a  notice  that  he  intends  to 
claim  a  writ  of  mandamus,  and  that  he  might  thereupon, 
either  together  with  any  other  demand  or  separately, 
claim  in  the  declaration  a  writ  of  mandamus,  ''  command- 
"  ing  the  defendant  to  fulfil  any  duty,  in  the  fulfilment  of 
"  which  the  plaintiff  was  personally  interested."  At  first 
attempts  were  made  to  obtain  these  writs  very  much  in 
the  way  in  which  Equity  was  applied  to,  to  decree  specific 
performance ;  but  the  Courts  of  Law,  which  at  the  time 
this  Act  was  passed  were  inclined  to  restrict  their  equi- 
table jurisdiction  as  much  as  possible,  put  an  end  to  all 
these  attempts  by  holding  that  the  duty  which  the  defen- 
dant could  be  commanded  to  fulfil  under  the  above  provi- 
sion must  be  of  a  public  or  quasi  public  nature,  and  not 
merely  a  private  one  {{);  thus  they  would  not  grant  a 
mandamus  for  the  execution  of  a  lease  (k),  nor  for  any 
matter  in  which  an  action  would  be  an  equally  efficacious 
remedy  (2) ;  but  one  will  be  granted  to  compel  improve- 
ment commissioners  to  levy  rates  to  pay  an  architect  (m), 
or  to  apply  the  proceeds  of  rates  in  the  payment  of  deben* 

(A)  17  b  18  Vict.  c.  125,  is.  68-77.  (0  Bnrb  «.  Bearan,  1  H.  &  C.  500. 

(0  Benson  v,  Paall,  6  £.  &  B.  273.  (m)  Wai4  v.  Lowndes,  1   E.  &  £• 

(*)  Ibid.  940. 
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tures  (n),  or  to  make  a  joint  stock  company  restore  the  Mandainu«, 
name  of  a  shareholder  on  the  register  from  which  it  was 
improperly  removed  (0),  thongh  in  this  latter  case  the 
Court  seem  rather  to  have  acted  under  the  power  given 
them  to  rectify  the  register  under  the  35th  section  of  the 
Companies  Act,  1862  (j>),  than  under  their  powers  of 
granting  a  mandamiM  in  the  manner  here  referred  to. 

The  sections  above  mentioned  have  been  amended  as  far 
as  costs  are  concerned  by  the  32nd  section  of  the  Common 
Law  Procedure  Act,  1860  (q) ;  and  it  is  expressly  enacted 
that  the  old  jurisdiction  of  the  Queen's  Bench  to  grant  a 
prerogative  writ  of  mandamiM  is  to  remain  unaltered  (r). 

MEBCHANDISE  MABES. 

It  has  always  been  held  in  this  country  that  a  trades-  Merchan-  < 
man  has  an  exclusive  right  to  any  mark  or  badge  which  ^"*  ^^^^ 
he  has  appropriated  to  his  own  goods,  as  a  means  of  dis- 
tinguishing them  from  those  of  others.  If  this  right  was 
infringed  his  usual  remedy  was  to  move  in  a  Court  of 
Equity  for  an  injunction  restraining  the  person  using  his 
mark  improperly,  and  for  an  account  of  any  profits  he 
might  have  made  by  so  doing  (s).  He  might  also  bring 
an  action  at  law  for  the  same  offence,  and  was  entitled  to 
a  verdict  at  all  events  (Q,  and  to  whatever  damages  he 
could  prove  he  had  sustained  {u). 

We  have  already  shewn  how  the  Court  of  Chancery  can  Legal  and 
Award  damages  («),  and  the  Courts  of  Common  Law  grant  equiuWe 
injunctions  (y),  but  in  the  case  of  the  infringements  of 
marks  on  merchandise  there  are  now  further  and  special 
remedies  granted  by  the  Merchandise  Marks  Act,  1862  (z). 
This  Statute,  after  various  provisions  for  preventing  the 
piracy  of  these  marks,  for  punishing  those  guilty  of  the 
offence,  and  for  compensating  those  injured  by  it,  proceeds 

(n)  Webb    v.     Commissioners     of  iv.,  pp.  99,  122. 

Herne  Bay,  L.  R.  5  Q.  B.  642.  (s)  See  Kerr   on  Injunctions,  pp. 

(o)  Swan  V.  North  British  Austni-  474-491. 

lasian  Co.,  7  H.  &  N.  603 ;  S.  C.  in  £x.  (Q  Blofield  «.  Payne,  4  B.  &  Ad. 

€h.  2  H.  &  C.  175.  410 ;  Rodgers  o.  Nevill,  5  C.  B.  109. 

(i))  25  &  26  Vict.  c.  89.  (u)  Sykes  v.  Sykes,  3  B.  &  C.  541. 

(9)  23  &  24  Vict.  c.  126.  {x)  Ante,  pp.  12,  48. 

(r)  17  tt  18  Vict.  c.  125,  s.  75 ;  (y)  Ante,  pp.  13,  59. 

36  &  37  Vict.  c.  66,  ss.  12,  16,  22,  (*)  25  &  26  Vict.  c.  88. 
<34, 41 ;  ante,  p.  17  ;  post,  p.  84,  chap. 
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Herciiaii-  in  the  21st  section  to  enact,  that  in  every  snit  at  Law  or 
dise  marks.  ^  Equity  for  forging  or  connterfeiting  any  trade-mark,  or 
wrongfully  applying  such  mark  to  any  article,  or  selling 
or  exposing  for  sale  any  article  with  such- mark  wrongfully 
affixed,  or  for  preyenting  the  repetition  or  continuance  of 
any  such  wrongful  act,  if  the  plaintiff  shall  obtain  a 
judgment  or  decree  against  the  defendant,  the  Court  shall 
have  power  to  order  every  such  chattel  or  article  to  be 
destroyed  or  otherwise  disposed  of,  and  if  the  action  be  in 
a  Court  of  Law  the  Court  may,  on  giving  judgment,  award 
a  writ  of  injunction  to  the  defendant,  commanding  him  to 
refrain  from  such  acts  in  future,  any  disobedience  to  such 
injunction  being  punishable  as  a  contempt  of  Court.  It 
is  further  enacted,  that  any  Court  of  Law  or  Equity  in 
which  any  proceeding  is  commenced,  or  any  judge  thereof, 
may  grant  inspection. 

1st.  Of  any  manufacture  or  process  carried  on  by  the 
defendant  in  which  it  is  alleged  any  trade-mark  of  the 
plaintiff  is  counterfeited. 

2nd.  Of  any  articles  in  the  possession  of  the  defendant, 
or  under  his  control,  in  which  it  is  alleged  the  plaintiff's 
trade-mark  has  been  wrongly  applied ;  and 

Srdly.  Of  any  instruments  in  the  possession  or  under 
the  control  of  the  defendant  capable  of  being  used  for 
counterfeiting  the  plaintiff's  trade-mark. 

And  any  one  disobeying  such  order  of  inspection  is  to 
be  held  guilty  of  a  contempt  of  Court. 

This  section  contains  as  much  blending  of  legal  and 
equitable  powers  as  we  ever  remember  to  have  seen  (a). 

OBAL  EVIDENCE. 

Eyidence.  Among  other  distinctions  between  the  practice  of  the 
Courts  of  Common  Law  and  Equity,  is  the  fact  that  the 
usual  mode  of  taking  evidence  in  the  former  is  by  the 
examination  of  witnesses  in  open  court,  and  in  the  latter 
by  means  of  affidavits.  For  a  long  time  the  only  possible 
means  of  taking  evidence  in  Equity  was  by  affidavit ;  but 
by  the  15  &  16  Vict.  c.  86,  ss.  29-41,  provisions  are  made 

(a)  For  further  information  on  the       tise  of  Mr.  Adams,  and  that  of  Messrs.. 
salject  of  trade-marks,  see  the  trea-      Ludlow  and  Jenkins. 


81CT.  n.]  PATENTS.  73 

for  the  reception  of  oral  eyidence  in  the  Equity  Courts  Evidence. 
at  the  desire  of  either  party.  These  proyisions  were,  how- 
eyer,  by  no  means  of  the  use  they  were  expected  to  be,  for 
instead  of  the  eyidence  being  taken  before  the  Gourtr 
itself,  it  was  directed  to  be  taken  before  examiners,  either 
those  ordinarily  appointed  by  the  Court  to  the  office  or 
specially  appointed  for  the  occasion.  The  duty  of  these 
examiners  is  to  take  the  eyidence  down  in  writing  and 
then  transmit  it  to  the  Court.  It  may  be  asserted  without 
fear  of  contradiction  that  the  mode  of  taking  eyidence  in 
contested  cases  is  the  weakest  part  of  the  whole  Chancery 
system,  and  though  haying  witnesses  examined  orally  at 
all  is  no  doubt  an  improyement  on  the  old  plan  of  letting 
them  swear  affidayits,  yet  the  adyantage  is  reduced  to  a 
minimum  by  haying  the  witnesses  examined  by  officers 
appointed  for  the  purpose,  so  that  the  Court  which  has  to 
decide  on  the  yalue  of  their  eyidence  has  no  means  of 
witnessing  their  demeanour,  or  being  aware  of  the  manner 
in  which  their  testimony  has  been  giyen.  It  is  true  that 
the  Court  has  the  power  under  the  39th  section  of  sum- 
moning any  witness  to  be  examined  before  itself,  if  it 
thought  fit :  but  this  power,  we  belieye,  is  yery  seldom,  if 
eyer,  exercised. 

The  parties  are,  howeyer,  at  liberty  to  apply  to  the 
Court  for  leaye  to  haye  all  the  witnesses  examined  in  open 
court  (&),  and  this  application  is  not  unfrequently  made ; 
but,  if  rumour  is  not  wrong,  it  is  discouraged  as  much  as 
possible  by  most  of  the  Equity  judges  who  are  unaccus- 
tomed to  it,  and  is  not  much  liked  by  the  leading  counsel 
in  the  Courts,  who  find  it  disagreeable  to  discharge  the 
duties  of  examination  and  cross-examination,  which  from 
want  of  habit  they  cannot  do  satisfactorily.  The  Judi- 
cature Acts  will  haye  an  important  bearing  upon  this 
question. 

PATENTS. 

Patents  are  now  principally  regulated  by  15  &  16  Vict.  Patent*. 
c.  83,  as  amended  by  subsequent  Acts.    We  haye  already 

(&}  See  DanieU's  Ch.  Prae.  pp.  807,  830,  840 ;  post,  p.  88. 
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seen  that  in  certain  cases  Courts  of  Equity  are  empowered 
to  award  damages  (c),  and  Courts  of  Common  Law  to  issue 
injunctions  (d),  but  neither  tribunal  possessed  this  power 
at  the  time  the  above  Statute  was  passed;  yet,  by  the 
42nd  section,  it  was  enacted  that  in  any  action  brought 
for  the  infringement  of  a  patent  in  any  of  the  superior 
Courts  of  Common  Law,  it  should  be  lawful  for  the  Court 
in  which  such  was  pending,  or,  if  the  Court  was  not  sitting, 
for  any  judge  thereof,  "  on  the  application  of  the  plaintiff 
'^  or  defendant  respectively,  to  make  such  order  for  an 
**  injunction,  inspection,  or  account,  and  to  give  such  di- 
**  rection  respecting  such  injunction,  inspection,  and 
"  account,  and  the  proceedings  therein  respectiyely,  as  to 
"  such  Court  or  judge  may  seem  fit." 

We  have  here  an  instance  of  purely  equitable  powers 
being  granted  to  Courts  of  Common  Law.  The  above 
Statute,  which  was  passed  the  day  after  the  Common  Law 
Procedure  Act,  1852  {e),  enacted  in  the  41st  section  that 
the  plaintiff  should,  in  every  action  for  the  infringement  of 
a  patent,  deliver  with  his  declaration  particulars  of  the 
breaches  on  which  he  intended  to  rely.  Li  consequence 
of  this  enactment,  a  plaintiff  applied  to  the  Court  for  per- 
mission to  deliver  interrogatories  to  the  defendant  before 
declaration,  alleging  in  affidavits  that  it  was  impossible 
for  him  to  deliver  the  requisite  particulars  without  ob- 
taining the  information  sought  for.  The  Court  refused 
the  application,  but  stated  that  the  plaintiff  would  pro- 
bably be  entitled  to  the  interrogatories  after  issue  joined, 
and  in  that  case  he  would  be  at  liberty  to  amend  the  par- 
ticulars of  breaches  in  accordance  with  the  defendant's 
answer  (/). 

PENALTIES  (ff). 

Penalties.  It  is  an  extremely  common  thing  in  contracts  either 
to  pay  money  at  a  certain  time  or  for  other  purposes  to 
insert  a  condition  that  the  contractor  shall  either  fulfil 


(c)  Ante,  pp.  12,  48. 

(d)  Ante,  pp.  13,  59. 
(0  15  k  16  Vict,  c  76. 

If)  Jones  V.  Piatt,  6  H.  &  N.  697 ; 


S.  C.  nom.  Jones  v,  Piatt,  30  L.  J. 
Ex.  365. 
(g)  See  Forfeitures,  ante,  p.  56. 
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his  contract  or  pay  a  certain  stipulated  penalty.  These  Penalties. 
penalties,  which  were  strictly  enforceable  at  law,  were 
always  looked  upon  unfavourably  by  Courts  of  Equity, 
who  considered  the  real  object  of  the  parties  was  to 
secure  the  performance  of  the  contract,  and  not  the  pay- 
ment of  the  stipulated  sum.  This  was  particularly  the 
•case  with  respect  to  money  bonds  given  to  secure  the 
payment  of  money  at  a  particular  time,  and  here  Equity 
would  always  relieve  from  the  penalty  on  payment  of  the 
sum  due,  with  lawful  interest  for  the  delay  in  paying  it. 
In  other  cases  Equity  would  look  at  the  nature  of  the 
parties  making  the  contract,  and  judge  whether  the  sum 
stipulated  to  be  paid  was  merely  meant  to  enforce  the 
peHbrmance  of  the  contract,  when  it  was  called  a  penalty, 
and  its  payment  was  relieved  against ;  or  whether  it  was 
the  price  at  which  the  parties  themselves  had  chosen  to 
assess  the  damages  for  the  breach  of  the  agreement,  when 
ii  was  looked  upon  as  a  fixed  sum,  called  liquidated  dam- 
ages, and  no  relief  could  be  obtained. 

By  the  8  &  9  Will.  3,  c.  11,  s.  8,  and  4  &  5  Anne,  c.  16, 
8S.  12,  13,  defendants  were  able  to  raise  the  point  at  Law, 
whether  the  penalty  enacted  was  strictly  a  penalty  merely, 
or  liquidated  damages.  These  Statutes  have  not  ousted 
Equity  of  its  jurisdiction,  but  have  considerably  di- 
minished the  number  of  cases  in  which  its  interference  is 
sought,  and  the  question  is  now  generally  raised  at  Com- 
mon Law. 

There  is  one  very  considerable  difference  in  the  doctrine  Difference ; 
of  the  Courts  of  Common  Law  and  Equity  regarding  the  ^^^^ne  0/ 
effect  of  a  penalty  as  distinguished  from  liquidated  dam-  Law  and 
ages.    In  Law,  nothing  (till  very  recently  (h) )  could  be  ^'"^^ 
done  for  the  injured  party  except  giving  him  such  damages, 
not  exceeding  the  penalty  named,  as  a  jury  found  he  had 
sustained;  any  one,  therefore,  could  violate  his  engage- 
ment with  impunity,   if  he  was  prepared  to  pay  the 
penalty.    In  Equity,  however,  it  has  always  been  laid 
down  that  a  penalty  is  not  to  be  considered  as  the  price  of 
•doing  a  thing  which  a  man  has  expressly  agreed  not  to  do ; 

(A)  See  Injunctions,  ante,  p.  59. 
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Penalties,    hence  an  injimction   will    be  freely   granted    in    such 
cases  (t). 

With  regard  to  when  the  payment  of  a  sum  for  the 
breach  of  agreement  is  to  be  considered  a  penalty,  and 
when  liquidated  damages,  the  Courts  of  Law  and  Equity 
go  upon  very  much  the  same  principles,  both  relieving  in 
the  one  case,  and  refusing  to  interfere  in  the  other.  The 
general  principle  is,  the  sum  to  be  paid  is  considered  a 
penalty  when  the  exact  damages  are  easily  ascertainable, 
or  when  one  sum  is  stipulated  to  be  paid  to  secure  the 
performance  of  a  number  of  trifling  things ;  it  is  con- 
sidered as  liquidated  damages  when  it  is  to  preyent  or 
secure  one  particular  thing  being  done,  or  when  the 
damages  are  utterly  unascertainable,  and  therefore  fit  to 
be  assessed  by  the  parties  themselyes  (k). 

PETITION  OF  BiaHT. 

Petition  of  It  uot  being  decent  in  a  Monarchical  country,  or  con- 
"«f^*-  sistent  with  the  respect  due  to  the  Sovereign,  that  an 
action  shall  be  brought  against  him  in  any  respect,  it 
became  necessary  to  provide  for  cases  in  which  the  Grown 
might  be  unlawfully  possessed  of  property  belonging  to  a 
subject.  As,  of  course,  this  would  be  involuntary,  the 
mode  of  redress  was  by  means  of  a  petition,  called  a  Pe- 
tition of  Bight.  It  would  be  tiresome  and  unnecessary 
here  to  go  into  the  details  of  this  proceeding,  which  were 
cumbersome,  tedious,  and  expensive.  They  have,  however, 
been  very  much  simplified  by  the  Petition  of  Bight  Act, 
1860  (2),  which  directs  that  such  petition  may  be  intituled 
in  any  such  one  of  the  superior  Courts  of  Law  or  Equity 
in  which  the  subject-matter  of  the  dispute  would  have 
been  cognizable  had  it  been  in  dispute  between  subject 
and  subject. 

It  has  been  held  that  the  only  efiiect  of  this  Act  has 
been  to  simplify  proceedings  in  petitions  of  right,  and  to 

(0  Harding  v.  Martin,  1  Cox.  Gas.  81,  514 ;  Addiaon  on  Contracta,  6th 

£q.  26 ;   Howizd  «.  Woodward,  34  ed.  p.  1090 ;  Chitty  on  Contract^  9ih 

L.  J.  Ch.  47.  ed.  p.  819. 

(A)  See  Kerr  on  Injunctiona,  pp.  (Q  23  &  34  Vict.  c.  34. 


ssOT.  n.]  QUESTIONS  OF  LAW  AND  FACT.  77 

enable  them  to  be  tried  in  any  of  the  Courts  named,  but 
not  to  give  subjects  any  remedy  against  the  Grown  which 
they  did  not  possess  before  (m). 

PBINOIPAL  AND  AGBNT. 

In  cases  which  arise  out  of  the  relationship  created  be-  Principal  ' 
tween  principal  and  agent,  the  Courts  of  Law  and  of*^^*^^*" 
Equity  have  nearly  equal  jurisdiction,  some  such  cases 
being  only  capable  of  being  tried  in  the  one  tribunal,  some 
only  in  the  other,  and  many  in  both.  For  instance.  Equity 
is  the  tribunal  to  compel  an  agent  to  render  an  account 
to  his  principal,  while  it  has  long  been  held  that  an  action 
for  money  had  and  received  lies  against  an  agent  for  any 
specific  sums  which  he  has  receiyed  on  account  of  his 
principal. 

Again,  a  person  sued  as  principal  can  set  up,  in  an 
equitable  plea  at  any  rate,  that  to  the  knowledge  of  the 
defendant  he  only  contracted  as  agent  (n). 

■ 

PRomssoBY  NOTES.    See  bills  of  exchange  (o). 

QUESTIONS  OF  LAW  AND  FACT. 

There  was  formerly  no  method  of  settling  any  disputed  Questions 
questions  of  law  or  fact,  however  much  the  parties  were  ^H^^  ^^ 
agreed  on  what  the  question  was,  except  by  going  through 
the  trouble  and  expense  of  a  trial  at  Law.  We  have 
already  seen  {p)  how,  by  the  combined  operation  of  15  & 
16  Vict.  c.  86,  s.  61,  21  &  22  Vict.  c.  27,  and  25  &  26 
Vict.  C.-42,  the  Court  of  Chancery  has  power  to  decide 
not  only  all  questions  of  law,  but  also  all  questions  of 
fact  for  itself,  without  directing  an  issue  to  be  tried  by, 
or  stating  a  case  for,  the  opinion  of  a  Court  of  Common 
Law. 

There  is  also  now  a  mode  provided,  by  which  these 
•questions  can  be  speedily  raised  in  the  Courts  of  Common 

(m)  Tobin  v.  The  Queen,  16  C.  B.  (n)  Wake  v.  Harrop,  6  H.  &  X.  768. 

IT.S.  310 ;    Feather  o.  The    Queen,  (o)  Ante,  p.  42. 

6  B.  &  S.  257  ;  see  also  Churchward  (/>)  Ante,  pp.  12,  48. 
«.  The  Queen,  jL  R.  1  Q.  B.  173. 
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Questions  Law  without  going  to  the  expense  of  a  trial,  it  being- 
ffct!''  """"^  enacted  by  the  Common  Law  Procedure  Act,  1852  (y), 
that  questions  of  fact  may  be  stated  without  pleadings 
for  the  decision  of  a  jury,  or  questions  of  law  for  the 
opinion  of  the  Court.  The  Court  must,  however,  be  satis- 
fied that  the  parties  have  a  bond  fide  interest  in  the  ques- 
tion to  be  thus  tried  (r). 

BAILWAT  AKD  CANAL  TBAEFIO. 

Railway  In  1854  a  very  peculiar  and  extensive  jurisdiction  was 
t^affiT^.^  given  to  the  Court  of  Common  Pleas  by  17  &  18  Vict.  c. 
31,  for  the  purpose  of  regulating  the  traffic  on  railways 
and  canals.  The  2nd  section  directs  the  companies  to 
give  their  customers  all  reasonable  facilities  for  forward- 
ing goods,  and  that  they  are  not  to  be  guilty  of  any 
undue  delay,  or  to  give  any  one  customer  or  set  of  cus- 
tomers any  advantages  of  any  kind  over  the  others,  and  by 
the  third  section  it  is  enacted  that  any  persons  complain- 
ing  of  any  violation  of  this  direction,  may  apply  to  the  Court 
of  Common  Pleas  by  summons  or  motion,  and  the  Court 
may  compel  the  defaulting  companies  to  do  their  duty,  or 
refrain  from  committing  a  wrong,  by  writ  of  injxmction 
or  interdict,  which  writ  shall  be  enforceable  by  attach- 
ment. By  31  &  32  Vict.  c.  119,  s.  16,  the  provisions  of 
this  statute  are  extended  to  the  use  of  steamboats  worked 
by  railway  companies  in  conjunction  with  their  own  lines. 
This  jurisdiction,  which  was  thus  vested  in  the  Court 
of  Common  Pleas,  and  constantly  exercised  by  them  till 
1873,  was  in  that  year  taken  away  from  them  by  36  &  37 
Vict.  c.  48,  and  transferred  to  a  body  called  Bailway 
Commissioners,  some  additional  powers  being  also  con- 
ferred upon  them. 

BEFEBSNOES. 

Arbitra-         One  of  the  most  useful  means  of  settling  a  dispute  is 

tion.         arbitration,  or  referring  it  to  some  independent  person  to 

settle  what  ought  to  be  done  between  the  parties.    Indeed^ 

(9)  15  &  16  Vict.  c.  76,  ss.  42-48. 
(r)  Sec.  42;  Doe  d,  Duntze  r.  Dantze,  6  C.  B.  100. 
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this  method  of  trial  is  the  only  one  which  is  capable  of  Keferences. 
doing  justice  in  cases  of  certain  descriptions,  for  example,  of 
disputed  accounts.  Beferences,  however,  were  at  one  time 
much  discouraged  by  the  Courts,  as  ousting  their  jurisdic* 
tion,  but  for  a  long  time  the  tendency  has  been  in  an  oppo- 
site direction.  There  have  been  from  time  to  time  yarious 
statutes  passed,  in  which  it  has  been  expressly  enacted  that 
disputes  between  particular  persons  or  bodies  of  men 
shall  be  referred  to  arbitration,  and  by  the  Common  Law 
Procedure  Act,  1854  (s),  not  only  are  great  facilities  given 
for  referring  differences  to  the  decision  of  an  arbitrator, 
and  enforcing  awards,  but  it  is  expressly  enacted  that 
persons  may  agree  to  refer  existing  or  future  differences 
to  arbitration,  and  that  if,  after  they  have  done  so,  they 
nevertheless  proceed  to  litigation,  the  Court  will  stay  the 
proceedings  in  such  action;  and  it  has  since  been  held 
that  this  provision  applies  to  Courts  of  Equity  as  well  as 
Law  (0. 

It  is  also  provided  that  after  the  issuing  of  a  writ,  if  it  Com- 
be made  to  appear  to  the  satisfaction  of  the  Court  or  a  J^^^^^ 
judge  that  the  matters  in  dispute  consist  either  wholly  or 
in  part  of  matters  of  mere  account  which  cannot  be  con- 
veniently tried  in  the  ordinary  way,  it  or  he  may  com- 
pulsorily  order  such  matter  to  be  referred  (u).  It  has, 
however,  been  held  that  this  power  of  ordering  a  refer- 
ence compulsorily  can  only  be  exercised  by  the  Court  or  a 
judge  at  Chambers,  and  not  at  the  time  of  trial  by  the 
judge  sitting  at  Nisi  Prius  (x). 

REPLEVIN. 

Beplevin  is  an  extremely  ancient  form  of  action,  and  Repierin. 
is  a  method  whereby  a  person  whose  goods  are  distrained 
or  unlawfully  seized  may  obtain  possesion  of  them 
immediately,  on  giving  sufficient  security  that  he  will 
without  delay  prosecute  an  action  against  the  distrainor. 
This  procedure  has  been  from  time  to  time  improved  and 

r»)  17  &  18  Vict.  c.  125,  iS.  11-17.  (a)  17  &  18  Vict.  c.  125,  ss.  S-10. 

[0  Willesford  v.  Watson,  L.  R.  14  (at)  Robson  «.  Lees,  6  H.  <e  N.  258. 

Eq.  572  ;  L.  R.  8  Ch.  473. 
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Replevin,  made  less  complex,  and  now,  by  the  83rd  section  of  the 
Common  Law  Procedure  Act,  1854  (y),  it  is  enacted  that 
equitable  pleading  applies  to  this  action,  that  is,  that  any 
facts  may  be  raised  at  Law  which  would  be  an  answer  in 
Equity,  or  entitle  the  plaintiff  or  defendant  to  an  injunc- 
tion restraining  his  adversary  from  maintaining  the  action 
or  setting  up  a  defence. 


SHIPPING. 

Shipping.  In  a  mercantile  and  maritime  country,  such  as  England 
has  been  for  centuries,  it  is  scarcely  necessary  to  say  that 
its  merchant  shipping  is  of  the  highest  importance,  and 
regulations  respecting  it  have  been  continually  made  by 
statute.  It  is  now  principally  regulated  by  the  Mer- 
chant Shipping  Act,  1854  (z),  as  amended  by  subsequent 
statutes  (a),  and  the  provisions  of  these  Acts  are  enforce- 
able by  the  Courts  both  of  Law  and  of  Equity,  and  also  in 
some  instances  by  the  Court  of  Admiralty,  the  County 
Courts  (i),  and  even  Criminal  Courts. 
Collision  Eor  instance,  damages  caused  by  a  collision  or  other 
and  negii-  negligence  may  be  sued  for,  and  the  amount  recovered 
either  in  the  Courts  of  Common  Law  or  of  Admiralty  (e), 
though  in  the  case  where  both  vessels  are  in  fault,  a  dif- 
ferent rule  obtains,  but  by  the  Judicature  Act  the  rule 
now  in  force  in  the  Court  of  Admiralty  is  to  prevail 
universally  (d).  K  there  are  different  claimants  for 
damage  done,  and  the  defendant,  in  consequence,  is  har- 
assed by  a  multiplicity  of  actions,  relief  was  only  to  be 
found  in  the  Court  of  Chancery  («),  or  in  some  cases  in 
that  of  Admiralty  (/),  but  for  some,  years  it  has  been 
obtainable  in  the  Courts  of  Common  Law  as  well  (^). 
Again,  if  loss  of  life  or  personal  injury  has  resulted  from 


(y)  17  &  18  Vict,  c  125. 

(«)  17  b  18  Vict.  c.  104. 

(a)  18  &  19  Vict.  c.  91,  111 ;  23 
&  24  Vict.  c.  125,  8.  35;  24  Vict. 
c  10 ;  25  &  26  Vict,  c  63;  30  &  31 
Vict  c.  124;  32  &  33  Vict  c.  11 ; 
34  &  35  Vict  c.  110;  85  &  36  Vict 
c  73 ;  36  &  37  Vict  c  85. 

Qf)  Ante,  pp.  18,  37. 


(c)  Lowndes  on  Admiraltj  Law,  p. 
192. 

(d)  36  &  37  Vict  c.  66,  s.  25,  sab- 
8.  9  ;  poet,  chap,  iy.,  p.  115 ;  38  &  39 
Vict  c  77i;  post,  chap.  r^p.  157. 

(e)  17  &  18  Vict  c.  104,  s.  514. 
(J)  24  Vict  c  10,  8.  13. 

(gj  23  k  24  Vict  c  126,  s.  35. 
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a  collision  between  two  yessels,  there  is  a  separate  and  Shipping, 
peculiar  jurisdiction  given  to  the  Board  of  Trade  (h) ; 
while  cases  of  salvage  fall  exclusively  within  the  jurisdic- 
tion of  the  Court  of  Admiralty  (t),  except  in  such  cases 
as  come  within  that  of  the  County  Courts  {k). 

Although  Courts  of  Equity  generally  make  a  point  of 
upholding  all  equitable  titles  whatever,  they  have  never- 
theless decided  that  they  will  not  give  effect  to  an  equi- 
table mortgage  of  a  ship,  as  by  so  doing  they  would  nullify 
those  provisions  of  the  Merchant  Shipping  Acts  which 
direct  that  the  property  in  a  ship  shall  be  transferred  in 
a  particular  manner,  and  in  that  manner  alone  (Q. 

TITLE, 

According  to  the  former  practice  of  the  Court  of  Title. 
Chancery,  it  was  only  in  the  habit  of  acting  when  there 
was  little  or  no  doubt  as  to  the  facts  in  respect  of  which 
the  suit  arose.  Especially,  if  a  plaintiff  claimed  relief  in 
any  case  in  which  the  Cotirt  had  a  doubt  whether  he  had 
a  legal  title  to  the  subject-matter  in  dispute,  it  was  the 
almost  invariable  practice  to  refuse  a  decree  until  he  had 
established  his  right  or  title  by  an  action  at  Law.  By  the 
15  &  16  Yict.  c.  86,  s.  62,  it  was  however  enacted  that  in 
such  cases  the  Court  of  Equity  might  itself  determine 
the  right  or  title,  without  requiring  the  parties  to  proceed 
at  Law  to  establish  the  same.  This  provision  left  it 
optional  with  the  Court  to  decide  questions  of  title  or  not 
at  its  discretion,  but  by  the  25  &  26  Yict.  c.  42,  s.  1, 
already  mentioned  (m),  it  is  now  enacted  that  the  Court 
shall  determine  for  itself  every  question  of  law  or  fact  (of 
course  including  title)  necessary  to  be  determined  in  order 
to  ascertain  whether  the  required  relief  ought  to  be 
granted  or  not.  Since  this  last-mentioned  statute,  every 
question  of  title,  if  it  occurs  in  an  equitable  suit,  is 
determined  by  the  Court  in  which  it  arises,  as  would  be 
the  case  if  it  arose  in  a  Court  of  Law. 

(A)  17  &  18  Vict,  c  104,  88.  507-  8.  6 ;  31  &  32  Vict.  c.  71,  s.  3. 
513.  (0  Trustees  of  Liverpool  Bank  v. 

(0  17  &  18  Vict.  c.  104,  s.  468.  Turner,  IJ.  &  U.  159. 
(*)  25  it  26  Vict.  c.  63,  s.  49,  snb-  (m)  Ante,  p.  12. 
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One  Supretne  Court  divided  into  the  High  Court  of  Jwftioe  and  Courts  of  Appeal 
— Law  and  Equity  to  be  concurrentiy  administered — Bules  of  Equiiy  to  pre- 
vail—'Administration  of  Laws  and  Forms  of  Procedure, 

The  High  Court  of  Justice — Its  Jurisdiction — Pending  Business — Exclusive 
Jurisdiction  Reserved, 

Rules  and  Orders — Forms  of  Procedure — Joinder  of  several  Causes  tf  Actionr-^ 
Pleadings — Evidence — Interrogatories — Criminal  Matters. 

We  now  come  to  the  Judicature  Acts,  with  a  view  of 
directing  attention  in  this  Chapter  to  the  more  important 
proyisions  of  those  Statutes ;  whilst  at  the  same  time  we 
desire  to  remind  the  reader  that  he  will  only  be  able  fully 
to  understand  the  changes  which  have  been  effected  after 
a  careful  perusal  of  the  two  Statutes  conjointly,  and  with 
especial  reference  to  the  jurisdiction  and  practice  of  the 
yarious  Courts  of  Common  Law  and  Equity  as  existing  at 
the  time  of  the  passing  of  the  Acts  (a). 
One  The  first  thing  that  attracts  notice  is  the  fact  that  all 

cSort™*  the  Superior  Courts  of  the  Kingdom,  instead  of  being 
separate  and  independent  of  each  other,  are  now  fused 
and  blended  together  into  one  grand  tribunal,  called  the 
Supreme  Court  of  Judicature  (b). 
Law  and  The  next  point  worthy  of  notice  is  this,  that  the  Judges 
^^nwent  ^^  ^^^  Land,  instead  of  exercising,  as  heretofore,  different 
jurisdiction,  and  dispensing  justice  on  different  principles, 
are  now  to  exercise  the  same  jurisdiction  and  to  admi- 
nister the  laws  upon  the  same  principles  (c) ;  so  that  Law 
and  Equity  may  be  concurrently  applied  to  the  same  cause 
or  matter  by  the  same  Judge  (i). 

(a)  Ante,  chape,  i.,  ii. ;  post,  chape.       post,  chap,  ir.,  p.  92. 
iv.,  ▼.,  pp.  91,  157.  (c)  36  k  87  Vict.  c.  66,  s.  24. 

(6)  36  &  37  Vict.  c.  66,  ee.  1,3;  (d)  S6  k  37  Vict.  c.  66,  sa.  5,  24. 
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The  third  question,  which  is  of  considerable  importance,  Equity 
and  will  require  the  highest  legal  acumen,  is  the  declara-  P"^^^*- 
tion  of  the  principle,  that  where  there  is  any  conflict  or 
variance  between  the  construction  which  has  hitherto  pre- 
vailed in  the  Courts  of  Law  and  Equity  with  reference  to 
the  same  matter,  the  rules  of  Equity  are  generally  to 
prevail  (e). 

The  fourth  point  which  should  be  remembered  is  this,  Procedure, 
that,  subject  as  aforesaid,  and  to  a  declaration  of  the  Law 
upon  a  few  special  matters,  the  Judicature  Acts  do  not 
otherwise  alter  existing  Laws,  or  lay  down  new  rules  of 
construction,  but  simply  provide  a  better  administration 
of  existing  Laws,  and  a  more  uniform  mode  of  proce- 
dure (/). 

Starting  with  these  general  views  of  the  Acts  which  we 
offer  at  the  risk  of  criticism,  we  will  endeavour  to  explain 
some  of  those  important  provisions  which  so  materially 
affect  the  future  administration  of  our  Laws.  The  reforms 
effected  by  the  Legislature  are,  indeed,  gigantic ;  and  the 
revered  judge  and  lawyer,  as  well  as  the  practitioner,  will 
each  have,  to  a  great  extent,  to  begin  afresh,  to  throw 
aside  many  of  his  prejudices,  and  to  apply  his  mind  with 
steadiness  and  zeal  to  the  altered  condition  in  which  he  is 
now  placed.  Under  these  circumstances,  prudence  dic- 
tates reserve  in  a  writer ;  whilst  a  lenient  critic  will  do 
no  injustice  to  his  efforts. 

The  Supreme  Court  of  Judicature  was  first  intended  to  Courts  of 
consist  T)f  two  permanent  divisions — the  High  Court  of -^pp*®^* 
Justice  and  the  Court  of  Appeal  (y),  but  there  is  an  inter- 
mediate Court  of  Appeal  provided  by  the  Amendment  Act 
of  1875  (ft),  and  the  Final  Court  of  Appeal,  instituted 
under  the  1873  Act  (t),  and  which  was  to  supersede  the 
jurisdiction  of  the  House  of  Lords  and  the  Judicial  Com- 
mittee of  the  Privy  Council,  is  suspended  and  kept  in 
abeyance  for  the  period  of  one  year  {k),  with  the  intention 
of  reconsidering  the  constitution  of  that  important  tri- 

(<?)  36  &  37  Vict  c.  66,  s.  25,  gub-  (A)  38  &  39  Vict.  c.  77,  s,  4. 

8.  11,  post,  p.  115.  (i)  36  &  37  Vict.  c.  66,  ss.  4,  6, 

if)  36  &  37  Vict,  c.  66,  ss.  25,  18,  20. 

56-76.  (A)  38  &  39  Vict:  c.  77,  b.  2,  post, 

Cg)  36  &  37  Vict.  c.  66,  ss.  3,  4.  p.  157. 
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bunal.  For  the  present,  therefore,  we  may  dismiss  from 
our  consideration  the  Conrts  of  Appeal,  the  reconstruction 
of  which  depend  upon  fntnre  legislation. 

The  High  Court  of  Justice,  which  is  divided  into  dif- 
ferent  branches  for  administrative  purposes  (2),  is  to  be  a 
Superior  Court  of  Becord,  and  is  to  comprise  all  the  Supe- 
rior Courts  of  Common  Law  and  Equity,  including  the 
Central  Criminal  Court,  and  to  exercise  all  the  jurisdiction 
(except  as  otherwise  provided)  which  had  previously  be- 
longed to  those  Courts  when  sitting  as  judges  in  Court  or 
Chambers,  and  whether  in  pursuance  of  any  Statute,  Law,, 
or  recognised  Custom  (m).  The  London  Court  of  Bank- 
ruptcy, which  was  first  intended  to  form  part  of  the  Su- 
preme Court  of  Judicature,  is  to  continue  an  independent 
tribunal  (n). 

But  that  there  may  not  be  any  sudden  transition  of 
business  from  the  existing  Courts  to  the  newly  constituted 
Court,  it  is  provided  (o)  that  all  causes  and  matters  then 
pending,  or  in  respect  of  which  exclusive  jurisdiction  had 
been  previously  given  to  any  Court,  or  a  Judge  thereof, 
shall  be  assigned  to  and  belong  to  that  Court  (o),  and  be 
still  exercised  by  such  Judge  (p).  Enlarged  powers  are 
vested  in  the  Court  for  directing  causes  and  matters, 
without  consent  of  the  parties,  to  be  tried  before  Beferees 
and  Assessors,  to  be  specially  appointed  for  that  pur- 
pose (j) ;  and  this  is  one  of  the  greatest  inroads  on  the 
old  sytem  of  trial  by  jury  which  has  been  made  in  modern 
times.  *  La  other  respects  trial  by  jury,  is  still  retained  (q). 

By  the  1878  Act,  it  was  provided  that  the  rules  contained 
in  the  schedule  to  that  Act  were  to  be  read  and  taken  as 
part  of  that  Act  (r),  although  they  might  be  altered  by  the 
general  authority  conferred  upon  the  Judges  to  make 
other  and  additional  rules  (s);  but,  except  so  far  aa 
altered  by  the  Act  or  Bules,  all  forms  and  methods  of  pro- 
cedure which  were  previously  in  force,  and  which  were  not 


(0  36  &  37  Vict.  c.  66,  ss.  31,  32. 

(m)  36  &  37  Vict.  c.  66,  ra.  3,4, 5, 
12,  16,  and  post,  p.  101. 

(n)  38  &  39  Vict.  c.  77,  s.  9,  and 
Scked.  (II.)  of  Act,  post,  p.  157. 

(o)  36  &  37  Vict.  c.  66,  ss.  12,  22, 
34 ;  ante,  p.  24,  and  post,  chaps,  ir.,  r. 

(p)  36  &  37  Vict.  c.  66,  s,  17  ;  and 


post,  chap.  ir. 

(?)  36  &  37  Vict,  c  66,  ss.  46, 56> 
59,  83-85 ;  38  &  39  Vict,  c  77,  ss.  20, 
22,  post,  chap.  r. 

(r)  36  &  37  Vict.  c.  66,  s.  69. 

(s)  36  &  37  Vict,  c  66,  ss.  23,  68^ 
69,  74. 
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inconsistent  therewith^  might  continue  to  be  used  and  Rules  a&d 
practised  in  the  Supreme  Court  (t);  and  in  respect  of^^®"* 
criminal  matters,  it  was  provided  that  the  present  forms 
were  to  continue  and  be  used  (u).  The  schedule  to  the 
Act  contained  Bules  of  Procedure  and  Bules  of  Court,  and 
other  forms  of  procedure  were  afterwards  provided  under 
the  provisions  of  the  Act,  but  it  is  unnecessary  to  refer 
to  them  more  at  length,  as  they  have  all  been  super- 
seded by  other  rules  and  forms  comprised  in  and  annexed 
to  the  Act  of  1875  (x). 

The  Act  of  1875  provides  that  the  Kules  of  Court  in  the 
first  schedule  to  the  Act  are  to  come  into  operation  at  the 
commencement  of  the  Act,  but  such  rules  may  be  altered 
under  the  general  powers  of  the  Act  (y)  for  maldng 
further  and  additional  rules  {z) ;  and  it  is  expressly  pro- 
vided that  all  rules  and  orders  in  force  in  the  Court  of 
Probate,  the  Court  for  Divorce  and  Matrimonial  Causes,  and 
the  Admiralty  Court,  and  appeals  from  bankruptcy,  except 
80  far  as  varied  by  the  first  schedule,  or  by  Bules  of  Court 
made  by  Order  in  Council  before  the  commencement  of  the 
Act,  are  to  remain  and  be  used  until  altered  by  other 
rules  made  after  the  commencement  of  the  Act  (a),  and 
the  forms  of  procedure  in  any  of  the  other  Courts  when 
not  inconsistent  with  this  Act,  have  received  the  same 
statutory  recognition,  and  are  to  be  preserved  (&). 

The  first  schedule  to  the  Act  (1875),  which  contains  the 
Bules  of  Court,  does  vary  more  or  less  the  existing  proce- 
dure in  all  the  Courts ;  but  these  rules,  though  establish- 
ing very  great  changes  in  practice  and  pleading,  do  not 
abrogate  the  old  rules,  but  expressly  enact  that,  ''where  no 

other  provision  is  made  by  the  Act,  or  these  rules,  the 

present  procedure  and  practice  remain  in  force."  This 
provision  is  very  inconvenient,  as  it  entails  the  necessity 
of  continually  referring  to  the  old  practice  to  see  whether 
and  how  far  it  is  altered ;  but,  having  been  made,  it  is 
rather  extraordinary  to  find  that  many  of  the  new  rules 

(0  36  &  37  Vict,  c  66,  8.  73.  (y)  38  k  39  Vict,  c  77,  ss.  16,  17, 

(tt)  36  &  37  Vict.  c.  66,  ss.  47, 71 ;  24,  25. 
see  also  s.  19,  and  Order  Ixii.  of  38  &  (z)  Sec  17. 

39  Vict.  c.  77.  (a)  Sec  18. 

(»)  38  &  39  Vict,  c  77,  bs.  16,  17,  (6)  Sec.  21. 

juid  Sched.  U. 
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Rules  and  are  simplv  re-enactments,  in  the  same  or  similar  words,  of 
Israels.  many  provisions  in  the  Common  Law  Procedure  Acts,  1852 
and  1854,  and  the  Bules  of  Conrt  framed  under  them. 
Why  it  should  be  thought  necessary  to  re-enact  some 
provisions,  and  leave  others  in  force  by  merely  not  contra- 
dicting them,  it  is  difficult  to  say. 
Writ  of  Among  other  changes,  all  actions  at  Law  and  suits  in 
Summons,  jjquity,  and  indeed  proceedings  in  every  division  of  the 
High  Court,  except  the  Matrimonial  and  Divorce  Division, 
which  previously  had  been  commenced  by  writ,  bill,  in- 
formation, or  citation,  as  the  case  might  be,  are  now  in 
every  instance  to  be  commenced  by  writ  of  summons 
only  (c).  Li  the  Probate  and  Admiralty  Division,  an 
affidavit  is  to  be  filed  previously  to  the  issuing  of  the 
writ  ((2),  and  a  particular  mode  of  service  of  writ  in 
Admiralty  actions  is  provided  (e). 

It  is  also  provided  that  the  plaintiff  may  join  together 
in  one  suit  almost  as  many  causes  of  action  as  he  chooses,, 
subject  to  a  power  in  the  Court  or  a  judge  to  order  sepa- 
rate trials  if  they  cannot  be  conveniently  tried  together  (/). 
As,  however,  it  is  expressly  enacted  (g)  that  no  cause  shall 
be  assigned  to  the  Probate,  Admiralty,  or  Divorce  Division 
of  the  High  Court,  which  would  not  before  the  passing  of 
the  Judicature  Acts  have  been  triable  in  the  Probate,. 
Admiralty,  and  Divorce  Courts  respectively,  it  would  seem 
that  no  ordinary  causes  of  action  can  be  joined  with  suits 
of  this  nature. 
Pleadings.  Rules  of  pleading  are  substituted  for  those  now  used  in 
the  Court  of  Chancery,  Courts  of  Common  Law,  Admiralty, 
and  Probate,  and  it  is  provided  that  each  pleading  shall 
contain  a  concise  statement  of  the  material  facts  upon 
which  the  party  pleading  intends  to  rely  (h).  Pleadings 
may  be  amended  (t),  and  pleading  matters  arising  after 
the  commencement  and  pending  the  action  are  provided 
for  (*). 

(c)  Sched.  I.,  Order  i. ;  post,  chap.  v.  (/)  38  &  39  Vict,  c,  77,  Sched.  I., 

(d)  Sched.  I.,  Order  v.,  RuleslO,  11 ;       Onler  xvii. 

post,  chap.  V.  (g)  38  &  39  Vict.  c.  77,8. 11,  sub-s.  3^ 

(<?)  Sched.  I.,  Order  ix.,  Rules  9-12  ;  (A)  Sched.  I.,  Order  xix. 

post,  chap.  Y,  (i)  Sched.  I.,  Order  xxvii. 

(k)  Sched.  I.,  Ch'der  xx. 
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The  plaintiff  may,  before  reply,  discontinne  proceedings  Pleadings. 
by  notice  and  upon  payment  of  costs,  but  not  afterwards 
without  leave,  and  the  defendant,  by  leave  of  a  Judge, 
may  withdraw  any  defence  set  up  by  him  (Z). 

The  present  forms  qf  pleading,  as  has  been  already 
observed  (m),  seem  framed  on  the  model  of  those  used  in 
the  Court  of  Admiralty,  and  the  object  of  the  Legislature 
seems  to  have  been  to  compel  each  party  to  give  to  the 
other,  the  fullest  possible  information  as  to  the  real 
nature  of  his  claim  or  defence,  as  the  case  may  be. 
Common  counts,  and  the  general  issue  when  pleaded  by 
way  of  defence,  are  practically  abolished,  even  in  the 
simplest  cases ;  for  instance,  the  plaintiff,  instead  of  suing 
for  "  money  received  **  merely,  will  state  his  claim  to  be 
for  ''  money  received  by  the  defendant  as  collector  for  the 
"  plaintiff,"  or  "  for  fees  received  by  the  defendant  under 

"  colour  of  the  office  of ,"  or  "  for  a  return  of  money 

"  overcharged  for  the  carriage  of  goods  by  railway  "  (n), 
as  the  case  may  be.  The  defendant,  also,  instead  of  plead- 
ing "  never  indebted  "  in  answer  to  a  claim  for  goods  sold, 
will  have  to  plead  that  he  never  ordered  the  goods  in 
question,  that  they  were  not  delivered  to  him,  that  they 
were  not  equal  to  sample,  &c. 

Again,  a  defendant  will  be  able  to  set  off,  by  way  of 
counter  claim,  any  right  or  claim,  whether  in  damages  or 
not,  which  would  otherwise  only  be  matter  for  a  cross 
action,  subject  to  a  power  in  the  Court  or  a  judge  to 
prevent  his  doing  so  should  it  appear  that  such  counter 
claim  cannot  be  conveniently  tried  in  the  pending  action  (o). 
There  are  other  provisions  enabling  a  defendant  to  raise  Third 
questions  not  only  between  the  plaintiff  and  himself,  but  P"''**^^- 
also  between  himself  and  other  persons  jointly  with  the 
plaintiff,  for  which  purpose  such  other  persons  may  be 
cited,  and  the  whole  matter  in  dispute  settled  in  one 
action  (p).  It  is  scarcely  necessary  to  observe  the  won- 
derful saving  in  expense  and   diminution  of  litigation 

(0  Sched.  I.,  Order  xxiii.  (o)  38  &  39  Vict.  Sched.  I.,  Ordel: 

(m)  Ante,  p.  19.  xix.,  Rule  3 ;  post,  chap.  v. 

(n)  38  &  39  Vict.  c.  77,  Sched.  I.,  (p)  38  &  39  Vict.  Sched.  I.,  Order 

App.  A.,  Part  II.,  s.  2 ;  post,  chap,  r,  xxil.,  Rules  5-9 ;  post,  chap.  v. 
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which  these  proyisions  will  cause,  together  with  others 
which  will  be  found  in  their  place  in  this  Chapter. 
Evidence.  With  rcspcct  to  CTidence  at  the  trial,  it  will  be  found 
that  as  far  as  respects  the  Common  Law  Divisions  of  the 
High  Court  and  the  Probate  Division  with  regard  to  conten- 
tious business,  there  is  little,  if  any,  difference  made  in  the 
previous  practice,  with  the  exception  that  in  certain  cases 
the  Court,  or  a  judge,  may  order  any  particular  fact  or 
facts  to  be  proved  by  affidavit  (q). 

The  fact,  however,  that  in  all  ordinary  actions  (unless 
otherwise  agreed  upon  or  ordered  by  a  judge)  the  evi- 
dence is  to  be  given  viva  voce  in  Court,  will  introduce  a 
most  material  difference  in  the  Chancery  Division,  where 
such  practice  has  been  most  unusual ;  and  in  the  Admiralty 
Division,  where  it  has  been  by  no  means  universal, 
interro-  A  most  important  improvement  has  been  made,  however, 
gatories.  ^^  regard  to  the  power  of  obtaining  evidence  before  the 
trial  by  means  of  administering  interrogatories,  which 
power  can  now  be  exercised  by  either  party  without  leave, 
at  any  time  before  the  close  of  the  pleadings  (r) ;  while, 
at  the  same  time,  greater  facilities  are  given  both  for  the 
discovery  and  the  inspection  of  documents. 

The  law  with  respect  to  new  trials  is  very  much  what 
it  was  previously,  with  this  important  and  beneficial  •ex- 
ception, that  a  new  trial  is  not  to  be  granted  on  the 
ground  of  misdirection  or  the  improper  reception  or  re- 
jection of  evidence,  unless  it  appears  that  some  substantial 
miscarriage  has  been  caused  thereby  («). 

Bills  of  exception,  and  all  proceedings  in  error  are  now 
abolished  (Q,  except  to  a  limited  extent,  though  appeals 
still  remain  to  the  Court  of  Appeal  (u).  This  Court  was 
originally  intended  to  entirely  supersede  the  judicial  func- 
tions both  of  the  House  of  Lords  and  of  the  Privy  Council, 
but,  as  was  stated  earlier  in  this  chapter  (se),  the  portion 

(q)  38  &  89  Vict.  c.  77,  Sched.  I.,  Order  xxxix. ;  post,  chap.  v. 

Orders  xxxtIL   and    xxxyiii.;    post,  (0  38  &  39  Vict.  c.  77,  sec.  22, 

chap.  T.  Sched.  I.,  Order  Iviii.,  Rales  1,  2. 

(r)  38  &  39  Vict.  c.  77,  Sched.  I.,  (u)  36  k  37  Vict.  c.  66,  s.  18 ;  38 

Order  xxxi. ;  post,  chap.  y.  &  39  Vict,  c,  77,  s.  4. 

(«)  38  &  39  Vict.  c.  77,  Sched.  I.,  (x)  Ante,  p.  83. 
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of  the  Judicature  Act,  1873,  enacting  this  has  been  sus- 
pended till  November,  1876  (y). 

The  schedule  further  provides  that  nothing  in  the  Bules 
shall  affect  the  practice  or  procedure  in  criminal  pro- 
ceedings, proceedings  on  the  Grown  side  of  the  Queen's 
Bench  Division,  the  Bevenue  side  of  the  Exchequer  Di- 
vision, or  for  Divorce  or  other  Matrimonial  Causes  (z) ;  and 
the  last-mentioned  order  (LXII.)  may  not  be  inconsistent 
with  Orders  XIX.,  XX.,  and  XXTTT.  before  referred  to. 

Appendix  A.  to  the  first  Schedule  contains  forms  and  Appe&dix. 
modes  of  procedure  respecting  Writs  of  Summons,  the  in- 
dorsement and  service  thereof  (a).     The  form  of  the  writ 
is  the  same  in  all  the  Divisions  of  the  Court  except  in 
Admiralty  (b). 

Appendix  B.  contains  Forms  of  Notices  by  defendants  to 
third  parties ;  Forms  of  Admissions  and  respecting  pay- 
ment of  money  into  Court ;  also  in  reference  to  Docu- 
ments and  Interrogatories,  Affidavits  of  Scripts,  &c,  (c). 

Appendix  C.  contains  Forms  of  Statement  in  various 
claixns,  shewing  in  which  Division  of  the  Court  they  may 
or  must  be  entered  {d);  and,  as  a  further  guide  to  the  prac- 
titioner, we  have,  in  a  subsequent  Chapter  in  the  volume, 
settled  additional  forms  of  proceeding  for  each  Division  of 
the  Court,  in  ordinary  disputes  which  occur  in  daily  life, 
and  which  are  most  likely  to  form  the  subject  of  adjudi- 
cation in  the  newly-constituted  Court  (e). 

Appendix  D.  contains  various  Forms  of  Judgment. 

Appendix  E.  and  F.,  Forms  of  PraBcipe  and  Forms  of 
Writs  of  Fieri  Facias,  Elegit,  Venditioni  Exponas,  Fieri 
Facias  de  Bonis  Ecclesiasticis,  Sequestration,  Writs  of 
Possession,  and  Delivery  and  Attachment. 

The  seoond  schedule  to  the  Act  (1875)  repeals  6  G^.  4^  c.  84,  s.  7 ; 
and  several  sections  of  the  36  &  37  Vict,  c  66,  post,  p.  91. 

We  shall  now  proceed,  in  the  next  two  chapters,  to  set 
out  verbatim  the  Acts  of  1873  and  1875,  with  the  rules, 
orders,  and  forms  of  procedure  annexed  thereto ;  and  give 

(y)  38  k  39  Vict,  c  77,  s.  2 ;  and  ^6)  See  ante,  p.  86,  and  poet,  chap.  y. 

ante,  p.  83.  (e)  See  post,  chap.  y. 

{z)  Sched.  I.,  Order  Izii. ;  and  ante,  (d)  App.  C. ;  post,  chap.  y. 

p.  85.  («)  Sm  poet,  chap.  yi. 

(a)  See  pest,  chap.  y. 
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snch  references  and  anthorities  as  may  seem  necessary  for 
explaining  the  proyisions  of  the  Acts,  and  indicating  th& 
changes  thereby  effected  in  the  administration  of  the  laws, 
and  the  forms  of  procedure  of  the  newly-constituted 
Supreme  Court. 
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CHAPTEB  IV. 

Thb  Supreme  Coubt  of  Judioatubb  Act,  1873. 

36  &  37  Vict.  c.  66. 

A  verbatim  copy  of  the  Act,  with  explanatory  ohaervattonSy 
authorities,  and  eases  cited  in  reference  to  the  principcd 
provisions  and  alterations  thereby  effected,  together  with 
the  amendments  made  by  the  Act  of  1875. 

Short  titk  of  Act — Commencement  thereof, 

PAST  L 

Constitution  and  Judges  of  Supreme  Court — Union  of  Existing  Courts  into  one 
Supreme  Court — Division  of  the  Court  into  a  High  Court  of  Justice  and  Court 
of  Appeal — Constitution  of  the  Courts — Jurisdiction  of  the  Judges — T/ieir 
Qualifications — Bights — Tenure  of  Office — Besignations— Salaries — Pensions. 

Pages  92-loa 
PART  It 

Jurisdiction  and  Law — Jurisdiction  of  the  Courts  and  Judges — Appeals — House 
of  Lords  and  Privy  Council — Transfer  of  Pending  Business — Law  and  Equity 
to  be  concurrently  administered — Declaration  of  the  Law  respecting — Insol' 
vent  Estates — Statutes  of  Limitation  and  Unuts — Equitable  Waste — Merger 
— Suits  by  Mortgagors — Assignments  of  Debts  and  Chosesin  Action — Contracts 
— Injunctions  and  Beceivers — Collisions  at  Sea — Infants — Bules  of  Equity  to 
prevail Pages  100-1 1^ 

PABT  III. 

Sittings  and  Distribution  of  Business — Abolition  of  Terms —  Vacation — Jurisdic- 
tion of  Judges  on  Circuit — Sittings  for  London  and  Middlesex — Divisions  of 
High  Court  of  Justice — Buies  of  Court  in  reference  thereto — Assignment  of 
certain  Business  to  Particular  Divisions — Q.  B.,  C.  P.,  and  Ex.  Dicisiofis — 
Chancery — Prcbate^  Divorce,  and  Admiralty — Election  Petitions — Appeals 
from  Inferior  Courts — Cases  and  Points  Beserved — Crown  Cases  Beserved — 
Motions  for  New  Trials — Practice  in  Chambers — Appeals  generally. 

Pages  116-133 
PABT  IV. 

Trial  and  Procedure — Beferees  aud  Assessors-^District  Begistries — The  Provi- 
sions of  30  ^  31  Vict.  c.  142,  ss.  5,  7,  8,  and  10  applicable  to  the  High  Court 
of  Justice — Bules  of  Court  and  Bules  in  Schedule— Bules  of  Probate,  Divorce, 
Admiralty — Bankruptcy — Criminal  Procedure — Juries — Saving  of  Existing 
Bules  and  Procedure — New  Bules Pages  133-142 
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PART  V. 

Offioert  and  Offices^Transfer  of  Existing  Staff  to  Supreme  Court— Lancaster 
and  Durham—Pertonal  Officers  of  Judges— Status  of  Officers— Commissioner 
to  administer  Oaths— Official  Referees— Salaries  and  Pensions  of  Officers— 
Patronage— Solicitors  and  Attorneys       ....     Pages  14S-151 

PART  VI. 
Jurisdiction  of  Inferior  Courts— Powers  of  Her  Majesty  in  Council  in  reference 
thereto— Equity  and  Admiralty  Jurisdictior^—Counier'Cknms— Rules  of  Court 
under  this  Act  to  apply  to  Inferior  Courts       .         .         .     Pages  151-153 

PART  VII. 
Miscellaneous  Provisions — Ihinsfer  of  Books  and  Papers — Circuits — Lcrd  Chan- 
oellor^s  Office  and  Position — Chancellor  of  Lancaster— Chancellor  of  the  Ex- 
chequers—Sheriffs— Lord  Treasurer  and  Receipt  of  Exchequers-Provision  as  to 
Qreat  Seal  being  m  Commission — Commissions  of  Assise  in  Courts  Palatine — 
Interpretation  of  Terms Pages  15S-156 

SCHEDULE. 
Repealed  by  38  4r  39  Vict,  c.  77,  «.  33,  post,  chap.  ©.,  p,  157. 


A.D.  1873.  An  Ad  for  the  constUution  of  a  Supreme  Couirt,  and  for 

other  purposes  rdaJting  to  the  better  Administralion  of 

Justice  in  England  ;  and  to  authorise  the  transfer  to  the 

Appellate  Division  of  such  Supreme  Court  of  the  Juris^ 

diction  of  the  Judicial  Committee  of  Her  Majesty's  Privy 

Council. 

[5th  August,  1873.] 

Whereas  it  is  expedient  to  constitute  a  Supreme  Court, 
and  to  make  provision  for  the  better  administration  of 
justice  in  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the 
law  relating  to  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council: 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

PRELDflNABY. 

Short  title.     1.  This  Act  may  be  cited  for  all  purposes  as  the 
"  Supreme  Court  of  Judicature  Act,  1873." 
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2.  This  Act,  except  any  provision  thereof  which  is  de-  Commence- 
elared  to  take  effect  on  the  passing  of  this  Act,  shall  ™^^^  ^ 
commence  and  come  into  operation  on  the  second  day  of 
Noyember,  1874. 
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3.  From  and  after  the  time  appointed  for  the  commence-  Union  of 
ment  of  this  Act,  the  several  Courts  hereinafter  mentioned  c^^^^^j 
(that  is  to  say),  the  High  Court  of  Chancery  of  England,  into  one"* 

.  the  Court  of  Queen's  Bench,  the  Court  of  Common  Pleas  ^^J™^ 
at  Westminster,  the  Court  of  Exchequer,  the  High  Court 
of  Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  London  Court  of  Bank- 
ruptcy, shall  be  united  and  consolidated  together,  and 
shall  constitute,  under  and  subject  to  the  provisions  of 
this  Act,  one  Supreme  Court  of  Judicature  in  England. 

The  Court  of  Bankraptcy  is  now  omitted  from  this  list  by  the  9th 
section  of  the  Judicature  Act,  1875,  though  it  preserves  the 
appeal  from  that  Court  to  the  Court  of  Appeal,  as  enacted  by 
the  18th  section  of  this  Act,  sab-sect.  1,  post^  p.  102. 

4.  The  said  Supreme  Court  shall  consist  of  two  perma-  Division  of 
nent  Divisions,  one  of  which,  under  the  name  of  "  Her  ^^^^nto 
"  Majesty's  High  Court  of  Justice,"  shall  have  and  exer-  a  Court  of 
cise  original  jurisdiction,  with  such  appellate  jurisdiction  ^nf^a  ** 
from  inferior  Courts  as  is  hereinafter  mentioned,  and  the  Court  of 
other  of  which,  under  the  name  of  "  Her  Majesty's  Court  jSTsdiV 

"  of  Appeal,"  shall  have  and  exercise  appellate  jurisdic-  tion. 
tion,  with  such  original  jurisdiction  as  hereinafter  men- 
tioned as  may  be  incident  to  the  determination  of  any 
appeal. 

See  sec  4  and  sub-sec  2  of  sec.  9  of  the  Judicature  Act,  1875,  postj 
chap.  v.  p.  157. 

5.  Her  Majesty's  High  Court  of  Justice  shall  be  con-  Constitu- 
stituted  as  follows : — The  first  judges  thereof  shall  be  the  ^^^^ 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Court  of 

Justice. 
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Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common 
Fleas,  the  Lord  Chief  Baron  of  the  Exchequer,  the  seyeral 
Vice-Chancellors  of  the  High  Court  of  Chancery,  the 
Judge  of  the  Court  of  Probate  and  of  the  Court  for 
Divorce  and  Matrimonial  Causes,  the  several  Puisne 
Justices  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas  respectively,  the  several  Junior  Barons  of  the  Court 
of  Exchequer,  and  the  Judge  of  the  High  Court  of  Admi- 
ralty, except  such,  if  any,  of  the  aforesaid  judges  as  shall 
T)e  appointed  ordinary  judges  of  the  Court  of  Appeal. 

See  sec.  8  of  the  Judicature  Act,  1875,  as  to  the  position,  salary, 
&c.,  of  judge  of  the  High  Court  of  Admiralty,  post,  chap.  v. 

Subject  to  the  provisions  hereinafter  contained,  when- 
ever the  office  of  a  judge  of  the  said  High  Court  shall 
become  vacant,  a  new  judge  may  be  appointed  thereto  by 
Her  Majesty  by  letters  patent.  All  persons  to  be  here- 
after appointed  to  fill  the  places  of  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Bolls,  the  Lord  Chief  Jus- 
tice of  the  Common  Pleas,  and  the  Lord  Chief  Baron,  and 
their  successors  respectively,  shall  continue  to  be  ap- 
pointed to  the  same  respective  offices,  with  the  same  pre- 
cedence, and  by  the  same  respective  titles,  and  in  the  same 
manner  respectively^  as  heretofore.  Every  judge  who 
shall  be  appointed  to  fill  the  place  of  any  other  judge  of 
the  said  High  Court  of  Justice  shall  be  styled  in  his  ap- 
pointment "Judge  of  Her  Majesty's  High  Court  of 
*^  Justice,"  and  shall  be  appointed  in  the  same  manner  in 
which  the  Puisne  Justices  and  Junior  Barons  of  the  Supe- 
rior Courts  of  Common  Law  have  been  heretofore  ap- 
pointed :  Provided  always,  that  if  at  the  commencement 
of  this  Act  the  number  of  Puisne  Justices  and  Junior 
Barons  who  shall  become  j.udges  of  the  said  High  Court 
shall  exceed  twelve  in  the  whole,  no  new  judge  of  the 
said  High  Court  shall  be  appointed  in  the  place  of  any 
such  Puisne  Justice  or  Junior  Baron  who  shall  die  or  re- 
sign while  such  whole  number  shall  exceed  twelve,  it 
being  intended  that  the  permanent  number  of  judges  of 
the  said  High  Court  shall  not  exceed  twenty-one. 
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All  the  judges  of  the  said  Conrt  shall  have  in  all  re- 
spects, save  as  in  this  Act  is  otherwise  expressly  provided, 
equal  power,  authority,  and  jurisdiction ;  and  shall  be  ad- 
dressed in  the  manner  which  is  now  customary  in  address- 
ing the  judges  of  the  Superior  Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being 
shall  be  President  of  the  said  High  Court  of  Justice  in  the 
absence  of  the  Lord  Chancellor. 

As  to  number  of  judges  see  sec.  3  of  the  Judicature  Act,  1875,  post^ 
p.  157. 

6.  Her  Majesty's  Court  of  Appeal  shall  be  constituted  Constitu- 
as  follows : — There  shall  be  fiye  ex  officio  judges  thereof,  court^of 
and  also  so  many  ordinary  judges  (not  exceeding  nine  at  Appeal, 
any  one  time)  as  Her  Majesty  shall  from  time  to  time 
appoint.  The  ex  offi/sio  judges  shall  be  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Bolls,  the  Lord  Chief  Justice  of  tlie  Common  Pleas, 
and  the  Lord  Chief  Baron  of  the  Exchequer.  The  first 
ordinary  judges  of  the  said  Court  shall  be  the  existing 
Lords  Justices  of  Appeal  in  Chancery,  the  existing 
salaried  judges  of  the  Judicial  Committee  of  Her  Ma- 
jesty's Privy  Council,  appointed  under  the  "Judicial 
''  Committee  Act,  1871,"  and  such  three  other  persons  as 
Her  Majesty  may  be  pleased  to  appoint  by  letters  patent ; 
such  appointment  may  be  made  either  within  one  month 
before  or  at  any  time  after  the  day  appointed  for  the 
commencement  of  this  Act,  but  if  made  before  shall  take 
effect  at  the  commencement  of  this  Act. 

Besides  the  said  ex  officio  judges  and  ordinary  judges, 
it  shall  be  lawful  for  Her  Majesty  (if  she  shall  think  fit), 
from  time  to  time  to  appoint,  under  Her  Boyal  Sign 
Manual,  as  additional  judges  of  the  Court  of  Appeal,  any 
persons  who,  haying  held  in  England  the  ofi&ce  of  a  judge 
of  the  Superior  Courts  of  Westminster  hereby  united  and 
consolidated,  or  of  Her  Majesty's  Supreme  Court  hereby 
constituted,  or  in  Scotland  the  office  of  Lord  Justice 
General  or  Lord  Justice  Clerk,  or  in  Lreland  the  office  of 
Lord  Chancellor  or  Lord  Justice  of  Appeal,  or  in  Lidia 
the  office  of  Chief  Justice  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  or  Madras,  or  Bombay,  shall 
lespectiyely  signify  in  writing  their  willingness  to  serve 
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as  such  additionar  judges  in  tlie  Court  of  Appeal.  No 
such  additional  judge  shall  be  deemed  to  have  undertaken 
the  duty  of  sitting  in  the  Court  of  Appeal  when  preyented 
from  so  doing  by  attendance  in  the  House  of  Lords,  or  on 
the  discharge  of  any  other  public  duty,  or  by  any  other 
reasonable  impediment. 

The  ordinary  and  additional  judges  of  the  Court  of 
Appeal  shall  be  styled  Lords  Justices  of  Appeal.  All  the 
judges  of  the  said  Court  shall  have,  in  all  respects,  save 
as  in  this  Act  is  otherwise  expressly  mentioned,  equal 
power,  authority,  and  jurisdiction. 

Whenever  the  office  of  an  ordinary  judge  of  the  Court 
of  Appeal  becomes  vacant,  a  new  jndge  may  be  appointed 
thereto  by  Her  Majesty  by  letters  patent. 

The  Lord  Chancellor  for  the  time  being  shall  be  Presi- 
dent of  the  Court  of  Appeal. 

This  section  has  heen  repealed  hy  the  Jadioature  Act,  1875,  and  the 
present  constitntion  of  the  Court  of  Appeal  is  regukted  by  sec.  4 
of  that  Act,  post,  p.  157. 

Vacancies       7.  The  offico  of  any  judge  of  the  said  High  Court  of 

ttonof ^*"  J^*^^>  ^'  ^^  *^®  ^^  Court  of  Appeal,  may  be  vacated  by 
judges  and  resignation  in  writing,  under  his  hand,  addressed  to  the 
!!l!^i^L    Lord  Chancellor,  without  any  deed  of  surrender :  and  the 

▼acancies  ^        '  ^  'f     ^  ' 

generally,   office  of  any  judge  of  the  said  High  Court  shall  be  vacated 
by  his  being  appointed  a  judge  of  the  said  Court  of  Ap- 
peal.   The  said  Courts  respectively  shall  be  deemed  to  be 
duly  constituted  during  and  notwithstanding  any  vacancy 
in  the  office  of  any  judge  of  either  of  such  Courts. 
Qoaiifica-       8.  Any  barrister  of  not  less  than  ten  years'-  standing 
^^^r^       ^^^^^  ^^  qualified  to  be  appointed  a  judge  of  the  said 
Not  re-      High  Court  of  Justice ;  and  any  person  who  if  this  Act 
Serj^te^^  had  not  passed  would  have  been  qualified  by  law  to  be 
at-Law.      appointed  a  Lord  Justice  of  the  Court  of  Appeal  in  Chan- 
cery, or  has  been  a  judge  of  the  High  Court  of  Justice  of 
not  less  than  one  year's  standing,  shall  be  qualified  to  be 
appointed  an  ordinary  judge  of  the  said  Court  of  Appeal : 
Provided,  that  no  person  appointed  a  judge  of  either  of 
the  said  Courts  shall  henceforth  be  required  to  take,  or  to 
have  taken,  the  degree  of  Serjeant-at-Law. 
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By  1^  &  lo  Vict.  c.  83,  s.  1,  a  barrister  of  fifteen  years'  standing  was 
made  eligible  for  the  appointment  of  Lord  Justice  of  the  Court 
of  Appeal  in  Chancery. 

9.  All  the  judges  of  the  High  Court  of  Justice,  and  of  Tenure  of 
the  Court  of  Appeal  respectively,  shall  hold  their  offices  ?®*^®  ^^  . 
for  life,  subject  to  a  power  of  remoyal  by  Her  Majesty,  on  oaths  of 
an  address  presented  to  Her  Majesty  by  both  Houses  of  J^j^^g  ^^^ 
Parliament.    No  judge  of  either  of  the  said  Courts  shall  toBitmthe 
he  capable  of  being  elected  to  or  of  sitting  in  the  House  comom. 
of  Commons.    Every  judge  of  either  of  the  said  Courts 
{other  than  the  Lord  Chancellor)  when  he  enters  on  the 
execution  of  his  office,  shall  take,  in  the  presence  of  the 

Lord  Chancellor,,  the  oath  of  allegiance,  and  judicial  oath 
as  defined  by  the  Promissory  Oaths  Act,  1868.  The  oaths 
to  be  taken  by  the  Lord  Chancellor  shall  be  the  same  as 
heretofore. 

This  section  has  been  repealed  by  the  Judicature  Act,  1875,  and 
sec.  5  of  that  Act  has  been  substituted  for  it 

10.  The  ex  officio  judges  of  the  Court  of  Appeal  shall  Precedence 
rank  in  the  Supreme  Court  in  the  order  of  their  present  <>^  J"^g«»- 
respective  official  precedence.    The  other  judges  (whether 
ordinary  or  additional)  of  the  Court  of  Appeal  shall  rank 

in  the  Supreme  Court,  if  Peers  or  Privy  Councillors,  in 
the  order  of  their  respective  precedence ;  and  the  rest  of 
the  judges  of  the  Court  of  Appeal  shall  rank  according  to 
the  priority  of  their  respective  appointments  to  be  judges 
thereof. 

The  judges  of  the  High  Court  of  Justice,  who  are  not 
also  judges  of  the  Court  of  Appeal,  shall  rank  next  after 
the  judges  of  the  Court  of  Appeal,  and  among  themselves 
{subject  to  the  provisions  hereinafter  contained  as  to  ex-  . 
isting  judges)  according  to  the  priority  of  their  respective 
Appointments. 

ThiB  section  has  also  been  repealed  by  the  Judicature  Act,  1875,  and 
sec.  6  of  that  Act  substituted  for  it. 

11.  Every  existing  judge,  who  is  by  this  Act  made  a 
judge  of  the  High  Court  of  Justice  or  an  ordinary  judge 
^f  the  Court  of  Appeal,  shall,  as  to  tenure  of  office,  rank. 
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Saving  of    title,  salarj,  pension,  patronage,  and  powers  of  appoint- 
owJgattons  ^®^'  ^^  dismissal,  and  all  other  privileges  and  disqualifi- 
of  existing  cations,  remain  in  the  same  condition  as  if  this  Act  had 
^  ^^'       not  passed;  and,  subject  to  the  change  effected  in  their 
jurisdiction  and  duties  by  or  in  pursuance  of  the  provi- 
sions of  this  Act,  each  of  the  said  existing  judges  shall  be 
capable  of  performing  and  liable  to  perform  all  duties 
which  he  would  have  been  capable  of  performing  or  liable 
to  perform  in  pursuance  of  any  Act  of  Parliament,  law,  or 
custom  if  this  Act  had  not  passed.    No  judge  appointed 
before  the  passing  of  this  Act  shall  be  required  to  act 
under  any  Commission  of  Assize,  Kisi  Prius,  Oyer  and 
Terminer,  or  Gaol  Delivery,  unless  he  was  so  liable  by 
usage  or  custom  at  the  commencement  of  this  Act. 

Therefore  none  of  the  present  Equity  judges,  nor  the  present  judges  at 
the  Probate,  Divorce,  and  Admiralty  Courts,  will  be  so  required. 

.  Service  as  a  judge  in  the  High  Court  of  Justice,  or  in 
the  Court  of  Appeal,  shall,  in  the  case  of  an  existing 
judge,  for  the  purpose  of  determining  the  length  of  ser- 
vice entitling  such  judge  to  a  pension  on  his  retirement, 
be  deemed  to  be  a  continuation  of  his  service  in  the  Court 
of  which  he  is  a  judge  at  the  time  of  the  commencement 
of  this  Act. 

Provisions  have  been  made  by  the  8th  section  of  the  Judicature  Act, 
1875,  for  altering  the  status,  salary,  pension,  &c.,  of  the  judge* 
of  the  Court  of  Admiralty,  u  ider  certain  conditions,  post,  chap.  v. 

12.  If,  in  any  case  not  expressly  provided  for  by  this 
Act,  a  liability  to  any  duty,  or  any  authority  or  power, 
not  incident  to  the  administration  of  justice  in  any  Court, 
whose  jurisdiction  is  transferred  by  this  Act  to  the  High 
Court  of  Justice,  shall  have  been  imposed  or  conferred  by 
any  statute,  law,  or  custom  upon  the  judges  or  any  judge 
af  any  of  such  Courts,  save  as  hereinafter  mentioned, 
every  judge  of  the  said  High  Court  shall  be  capable  of 
performing  and  exercising,  and  shall  be  liable  to  perform 
and  empowered  to  exercise  every  such  duty,  authority, 
and  power,  in  the  same  manner  as  if  this  Act  had  not 
passed,  and  as  if  he  had  been  duly  appointed  the  successor 


Provisions 
for  extra- 
ordinary 
duties  of 
jvdges  of 
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of  a  judge  liable  to  such  duty,  or  possessing  such  autho- 
rity or  power,  before  the  passing  of  this  Act.  Any  snch 
duty,  authority,  or  power,  imposed  or  conferred  by  any 
statute,  law,  or  custom,  in  any  such  case  as  aforesaid, 
upon  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  Bolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  or  the  Lord  Chief  Baron,  shall  con- 
tinue to  be  performed  and  exercised  by  them  respectively, 
and  by  their  respectiye  successors,  in  the  same  manner  as 
if  this  Act  had  not  passed. 

13.  Subject  to  the  provisions  in  this  Act  contained  with  Salaries  of 
respect  to  existing  judges,  there  shall  be  paid  the  follow-  jndge«. 
ing  salaries,  which  shall  in  each  case  include  any  pension 
granted  in  respect  of  any  public  office  previously  filled  by 

him,  to  which  the  judge  may  be  entitled ; 

To  the  Lord  Chancellor,  the  sums  hitherto  payable  to 

him; 

To  the  Lord  Chief  Justice  of  England,  the  Master  of 

the  Bolls,  the  Lord  Chief  Justice  of  the  Common 

Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer, 

the  same  annual  sums  which  the  holders  of  those 

offices  now  respectively  receive ; 

To  each  of  the  ordinary  judges  of  the  Court  of  Appeal ; 

and, 
To  each  of  the  other  judges  of  the  High  Court  of 

Justice,  the  sum  of  five  thousand  pounds  a  year. 
No  salary  shall  be  payable  to  any  additional  judge  of 
the  Court  of  Appeal  appointed  under  this  Act;  but 
nothing  in  this  Act  shall  in  any  way  prejudice  the  right 
of  any  such  additional  judge  to  any  pension  to  which  he 
may  be  by  law  entitled. 

14.  Her  Majesty  may,  by  letters  patent,  grant  to  any  Retiring 
judge  of  the  High  Court  of  Justice,  or  to  any  ordinary  ^^  ^^ 
judge  of  the  Court  of  Appeal  who  has  served  for  fifteen  judges  of 
years  as  a  judge  in  such  Courts,  or  either  of  them,  or  who  ©f  justicef 
is  disabled  by  permanent  infirmity  from  the  performance  ^^^  ©rdi- 
of  the  duties  of  his  office,  a  pension,  by  way  of  annuity,  to  of  c^ourt^of 
be  continued  during  his  life :  Appeal. 

In  the  case  of  the  Lord  Chief  Justice  of  England,  the 

H  2 
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Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 
chequer, the  same  amount  of  pension  which  at  present 
might  under  the  same  circumstances  be  granted  to 
the  holder  of  the  same  office : 
Li  the  case  of  any  ordinary  judge  of  the  Court  of  Ap- 
peal or  any  other  judge  of  the  High  Court  of  Justice, 
the  same  amount  of  pension  which  at  present  might 
under  the  same  circumstances  be  granted  to  a  puisne 
justice  of  the  Court  of  Queen's  Bench. 
Salaries  15.  Subject  to  the  provisions  in  this  Act  contained  with 

^^^ow  respect  to  existing  judges,  the  salaries,  allowances,  and 
to  be  paid,  peusious  payable  to  the  judges  of  the  High  Court  of 
Justice,  and  the  ordinary  judges  of  the  Court  of  Appeal 
respectively,  shall  be  charged  on  and  paid  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom  of  Great  Britain 
and  Lreland,  or  the  growing  produce  thereof:  such  sala- 
ries and  pensions  shall  grow  due  from  day  to  day,  but 
shall  be  payable  to  the  persons  entitled  thereto,  or  to 
their  executors  or  administrators,  on  the  usual  quarterly 
days  of  payment,  or  at  such  other  periods  in  every  year 
as  the  Treasury  may  from  time  to  time  determine. 


PAST  IL 

JURISDICTION  Ain>  LAW. 


Jurisdic-  16.  The  High  Court  of  Justice  shall  be  a  Superior 
ffigh^Court  Court  of  Becord,  and,  subject  as  in  this  Act  mentioned, 
of  Justice,  there  shall  be  transferred  to  and  vested  in  the  said  High 
Court  of  Justice  the  jurisdiction  which,  at  the  commence- 
ment of  this  Act,  was  vested  in,  or  capable  of  being  exer- 
cised by,  all  or  any  of  the  Courts  following ;  (that  is  to 
say,) 

I.  The  High  Court  of  Chancery,  as  a  Common  Law 
Court,  as  well  as  a  Court  of  Equity,  including  the 
jurisdiction  of  the  Master  of  the  Bolls,  as  a  judge 
or  master  of  the  Court  of   Chancery,  and  any 
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jurisdiction  exercised  by  him  in  relation  to  the 
Court  of  Chancery  as  a  Common  Law  Court ; 

2.  The  Court  of  Queen's  Bench ; 

3.  The  Court  of  Common  Pleas  at  Westminster ;    • 

4.  The  Court  of  Exchequer,  as  a  Court  of  Bevenue,  as 

well  as  a  Common  Law  Court ; 

5.  The  High  Court  of  Admiralty ; 

6.  The  Court  of  Probate ; 

7.  The  Court  for  Divorce  and  Matrimonial  Causes ; 

8.  The  London  Court  of  Bankruptcy ; 

9.  The  Court  of  Common  Pleas  at  Lancaster ; 

10.  The  Court  of  Pleas  at  Durham ; 

11.  The  Courts  created  by  Commissions  of  Assize,  of 

Oyer  and  Terminer,  and  of  Gaol  Delirery,  or  any 

of  such  commissions : 
The  jurisdiction  by  this  Act  transferred  to  the  High  Court 
of  Justice  shall  include  (subject  to  the  exceptions  herein- 
after contained)  the  jurisdiction  which,  at  the  commence- 
ment of  this  Act,  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  one  or  more  of  the  judges  of  the 
said  Courts,  respectively,  sitting  in  Court  or  Chambers,  or 
elsewhere,  when  acting  as  judges  or  a  judge,  in  pursuance 
of  any  statute,  law,  or  custom,  and  all  powers  given  to 
any  such  Court,  or  to  any  such  judges  or  judge,  by  any 
statute ;  and  also  all  ministerial  powers,  duties,  and  autho- 
rities, incident  to  any  and  every  part  of  the  jurisdictions 
so  transferred. 

The  Court  of  Bankruptcy  is  not  now  a  part  of  the  High  Court  of 
Justice,  nor  is  its  jurisdiction  transferred  to  that  Court  See 
sec.  9  of  the  Judicature  Act,  1875,  jxm^,  p.  157.  The  Court  of 
Appeal  is,  however,  the  Court  to  which  hankruptcy  appeals  will 
be  taken.    See  post,  p.  102,  and  observations,  ante,  pp.  84,  93. 

The  Central  Criminal  Court,  although  not  specifically  mentioned,  is 
included  in  sub-sec.  11  of  this  section.  See  ante,  p.  84.  As  to 
the  other  Courts,  see  ante,  pp.  14-42. 

17.  There  shall  not  be  transferred  to  or  vested  in  the  Jurisdic- 

said  High  Court  of  Justice,  by  virtue  of  this  Act, —  transferred 

I.  Any  appellate  jurisdiction  of  the  Court  of  Appeal  to  High 

in  Chancery,  or  of  the  same  Court  sitting  as  a 

Court  of  Appeal  in  Bankruptcy : 
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2.  Any  jurisdiction  of  the  Ck)nrt  of  Appeal  in  Chancery 

of  the  County  Palatine  of  Lancaster : 

3.  Any  jurisdiction  usually  vested  in  the  Lord  Chan- 

cellor or  in  the  Lords  Justices  of  Appeal  in 
Chancery,  or  either  of  them,  in  relation  to  the 
custody  of  the  persons  and  estates  of  idiots,  luna- 
tics, and  persons  of  unsound  mind : 

4.  Any  jurisdiction  Tested  in  the  Lord  Chancellor  in 
'     relation  to  grants  of  letters  patent,  or  the  issue  of 

commissions  or  other  writings,  to  be  passed  under 
the  Great  Seal  of  the  United  Kingdom : 

5.  Any  jurisdiction  exercised  by  the  Lord  Chancellor 

in  right  of  or  on  behalf  of  Her  Majesty  as  visitor 
of  any  college,  or  of  any  charitable  or  other  foun- 
dation : 

6.  Any  jurisdiction  of  the  Master  of  the  Bolls  in  re- 

lation to  records  in  London  or  elsewhere  in  Eng- 
land. 

As  to  the  jurisdiction  of  the  Lords  Justices  in  respect  to  lunatics, 
see  sec.  7  of  the  Judicature  Act,  1875,  poet^  chap,  v.,  and  obser- 
vations, arUe^  pp.  15, 16. 

Jurisdic-         18.  The  Court  of  Appeal  established  by  this  Act  shall 
feired'to^  be  a  Superior  Court  of  Kecord,  and  there  shall  be  trans- 
Court  of     ferred  to  and  vested  in  such  Court  all  jurisdiction  and 
^^* '      powers  of  the  Courts  following ;  (that  is  to  say) 

r.  AU  jurisdiction  and  powers  of  the  Lord  Chancellor 
and  of  the  Court  of  Appeal  in  Chancery,  in  the 
exercise  of  his  and  its  appellate  jurisdiction,  and 
of  the  same  Court  as  a  Court  of  Appeal  in  Bank- 
ruptcy : 
2.  All  jurisdiction  and  powers  of  the  Court  of  Appeal 
in  Chancery  of  the  county  palatine  of  Lancaster, 
and  all  jurisdiction  and  powers  of  the  Chancellor 
of  the  duchy  and  county  palatine  of  Lancaster 
when  sitting  alone  or  apart  from  the  Lords 
Justices  of  Appeal  in  Chancery  as  a  judge  of  re- 
hearing or  appeal  from  decrees  or  orders  of  the 
Court  of  Chancery  of  the  county  palatine  of  Lan- 
caster:   . 
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3.  All  jnrisdiction  and  powers  of  the  Court  of  the 

Lord  Warden  of  the  Stannaries  assisted  by  his 
assessors,  including  all  jurisdiction  and 'powers  of 
the  said  Lord  Warden  when  sitting  in  his  capacity 
of  jndge : 

4.  All  jnrisdiction  and  powers  of  the  Conrt  of  ilxche- 

qner  Chamber : 

5.  All  jnrisdiction  vested  in  or  capable  of  being  exer- 

cised by  Her  Majesty  in  Council,  or  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council,  upon 
appeal  from  any  judgment  or  order  of  the  High 
Court  of  Admiralty,  or  from  any  order  in  lunacy 
made  by  the  Lord  Chancellor,  or  any  other  person 
having  jurisdiction  in  lunacy. 

See  Judicature  Act,  1875,  sec  4,  post,  chap,  v.,  and  observations, 
ante,  pp.  15, 18,  93-5. 

19.  The  said  Court  of  Appeal  shall  have  jurisdiction  Appeals 
and  power  to  hear  and  determine  appeals  from  any  judg-  ^^f  *^^ 
ment  or  order,  save  as  hereinafter  mentioned,  of  Her 
Majesty's  High  Court  of  Justice,  or  of  any  judges  or  judge 
thereof,  subject  to  the  provisions  of  this  Act,  and  to  such 

Rules  and  Orders  of  Court  for  regulating  the  terms  and 
conditions  on  which  such  appeals  shall  be  allowed,  as  may 
be  made  pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  appeal  within  its  jurisdiction, 
and  the  amendment,  execution,  and  enforcement  of  any 
judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the 
Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by 
this  Act  Vested  in  the  High  Court  of  Justice. 

20.  No  error  or  appeal  shall  be  brought  from  any  judg-  xo  appeal 
ment  or  order  of  the  High  Court  of  Justice,  or  of  the  co^^!f^ 
Court  of  Appeal,  nor  from  any  judgment  or  order,  subse-  Court  of 
quent  to  the  commencement  of  this  Act,  of  the  Court  of  ^^^ 
Chancery  of  the  county  palatine  of  Lancaster,  to  the  Lords,  or 
House  of  Lords  or  to  the  Judicial  Committee  of  Her  ^^^ 
Majesty's  Privy  Council ;  but  nothing  in  this  Act  shall  mittee. 
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prqndice  any  right  existing  at  the  commencement  of  thic^ 
Act  to  prosecute  any  pending  writ  of  error  or  appeal,  or 
to  bring  error  or  appeal  to  the  Honse  of  Lords,  or  to  Her 
Majesty  in  Council,  or  to  the  Judicial  Committee  of  the- 
Privy  Council,  from  any  prior  judgment  or  order  of  any 
Court  whose  jurisdiction  is  hereby  transferred  to  the  Higb 
Court  of  Justice  or  to  the  Court  of  Appeal. 

See  Judicature  Act,  1875,  sec.  2,  post,  chap,  v.,  and  observationB, 
ante,  pp.  15,  18,  98-5, 103. 

Power  to        21.  It  shall  be  lawful  for  Her  Majesty,  if  she  shalF 
jS^lc-     t^Rk  fit,  at  any  time  hereafter  by  Order  in  Council  to 
tionof       direct  that  all  appeals  and  petitions  whatsoever  to  Her 
Committee  Mftjcsty  in  Couucil  which  according  to  the  laws  now  in, 
by  Order  in  force  ought  to  be  heard  by  or  before  the  Judicial  Com- 
^"  *     mittee  of  Her  Majesty's  Privy  Council,  shall  from  and 
after  a  time  to  be  fixed  by  such  order,  be  referred  for 
hearing  to  and  be  heard  by  Her  Majesty's  Court  of  Appeal ; 
and  from  and  after  the  time  fixed  by  such  order,  all  such 
appeals  and  petitions  shall  be  referred  for  hearing  to  and 
be  heard  by  the  said  Court  of  Appeal  accordingly,  and 
shall  not  be  heard  by  the  said  Judicial  Committee ;  and 
for  all  the  purposes  of  and  incidental  to  the  hearing  of 
such  appeals  or  petitions,  and  the  reports  to  be  made  to 
Her  Majesty  thereon,  and  all  orders  thereon  to  be  after- 
wards made  by  Her  Majesty  in  Council,  and  also  for  all 
purposes  of  and  incidental  to  the  enforcement  of  any  sueh 
orders  as  may  be  made  by  the  said  Court  of  Appeal  or  by 
Her  Majesty,  pursuant  to  this  section  (but  not  for  any 
other  purpose),  all  the  power,  authority,  and  jurisdiction 
now  by  law  vested  in  the  said  Judicial  Committee  shall  bo 
transferred  to  and  vested  in  the  said  Court  of  Appeal. 

[Hie  Court  of  Appeal,  when  hearing  any  appeals  in 
ecclesiastical  causes  which  may  be  referred  to  it  in  manner 
aforesaid,  shall  be  constituted  of  such  and  so  many  of  the 
judges  thereof,  and  shall  be  assisted  by  such  assessors 
being  archbishops  or  bishops  of  the  Church  of  England,  as 
Her  Majesty,  by  any  general  rules  made  with  the  advice 
of  the  judges  of  the  said  Court,  or  any  five  of  them  (o£ 
whom  the  Lord  Chancellor  shall  be  one),  and  of  the  arch- 
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bishops  and  bishops  who  are  members  of  Her  Majesty's 
Privy  Council,  or  any  two  of  them  (and  which  general 
rnles  shall  be  made  by  Order  in  Council),  may  think  fit  to 
direct :  Proyided  that  such  rules  shall  be  laid  before  each 
House  of  Parliament  within  forty  days  of  the  making  of 
the  same,  if  Parliament  be  then  sitting,  or  if  not,  then 
within  forty  days  of  the  commencement  of  the  then  next 
ensuing  session ;  and  if  an  address  is  presented  to  Her 
Majesty  by  either  House  of  Parliament  within  the  next 
subsequent  forty  days  on  which  the  said  House  shall  have 
sat,  praying  that  any  such  rules  may  be  annulled,  Her 
Majesty  may  thereupon  by  Order  in  Council  annul  the 
same ;  and  the  rules  so  annulled  shall  thenceforth  become 
void  and  of  no  eiSfect,  but  without  prejudice  to  the  validity 
of  any  proceedings  which  may  in  the  meantime  have  been 
taken  under  the  same. 

See  note  to  sec.  20,  ante,  p.  104. 

22.  From  and  after  the  commencement  of  this  Act  the  Transfer  of 
several  jurisdictions  which  by  this  Act  are  transferred  to  ^fjj^. 
and  vested  in  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively  shall  cease  to  be  exercised, 
except  by  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  as  provided  by  this  Act ;  and 
no  further  or  other  appointment  of  any  judge  to  any 
Court  whose  jurisdiction  is  so  transferred  shall  be  made 
except  as  provided  by  this  Act:  provided  that  in  all 
causes,  matters,  and  proceedings  whatsoever  which  shall 
have  been  fully  heard,  and  in  which  judgment  shall  not 
have  been  given,  or  having  been  given  shall  not  have  been 
signed,  drawn  up,  passed,  entered,  or  otherwise  perfected 
at  the  time  appointed  for  the  commencement  of  this  Act, 
such  judgment,  decree,  rule,  or  order  may  be  given  or 
made,  signed,  drawn  up,  passed,  entered,  or  perfected  re- 
spectively, after  the  commencement  of  this  Act,  in  the 
name  of  the  same  Court,  and  by  the  same  judges  and 
officers,  and  generally  in  the  same  manner,  in  all  respects 
as  if  this  Act  had  not  passed ;  and  the  same  shall  take 
effect,  to  all  intents  and  purposes,  as  if  the  same  had 
been  duly  perfected  before  the  commencement  of  this  Act ; 
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and  every  judgment,  decree,  rule,  or  order  of  any  Court 
whose  jurisdiction  is  hereby  transferred  to  the  said  High 
Court  of  Justice  or  the  said  Court  of  Appeal,  which  shall 
have  been  duly  perfected  at  any  time  before  the  com- 
mencement of  this  Act,  may  be  executed  and  enforced, 
and,  if  necessary,  amended  or  discharged  by  the  said  High 
€ourt  of  Justice  and  the  said  Court  of  Appeal  respectively, 
in  the  same  manner  as  if  it  had  been  a  judgment,  decree, 
rule,  or  order  of  the  said  High  Court  or  of  the  said  Court 
of  Appeal ;  and  all  causes,  matters,  and  proceedings  what- 
soever, whether  civil  or  criminal,  which  shall  be  pending 
in  any  of  the  Courts  whose  jurisdiction  is  so  transferred  as 
aforesaid  at  the  commencement  of  this  Act,  shall  be  con- 
tinued and  concluded,  as  follows  (that  is  to  say),  in  the 
case  of  proceedings  in  Error  or  on  Appeal,  or  of  proceed- 
ings before  the  Court  of  Appeal  in  Chancery,  in  and  before 
Her  Majesty's  Court  of  Appeal ;  and,  as  to  all  other  pro- 
ceedings, in  land  before  Her  Majest/s  High  Court  of 
Justice.  The  said  Courts  respectively  shall  have  the  same 
jurisdiction  in  relation  to  all  such  causes,  matters,  and 
proceedings  as  if  the  same  had  been  commenced  in  the 
said  High  Court  of  Justice,  and  continued  therein  (or  in 
the  said  Court  of  Appeal,  as  the  case  may  be)  down  to  the 
point  at  which  the  transfer  takes  place ;  and,  so  far  as 
relates  to  the  form  and  manner  of  procedure,  such  causes, 
matters,  and  proceedings,  or  any  of  them,  may  be  con- 
tinued and  concluded,  in  and  before  the  said  Courts  re- 
spectively, either  in  the  same  or  the  like  manner  as  they 
would  have  been  continued  and  concluded  in  the  respective 
Courts  from  which  they  shall  have  been  transferred  as 
aforesaid,  or  according  to  the  ordinary  course  of  the  said 
High  Court  of  Justice  and  the  said  Court  of  Appeal  re- 
spectively (so  far  as  the  same  may  be  applicable  thereto), 
as  the  said  Courts  respectively  may  think  fit  to  direct. 

See  sec.  42,  as  to  the  transfer  of  peuding  business  in  the  Chancery, 
Probate,  Admiralty,  and  Divorce  Courts,  post,  p.  127. 

« 

Bales  as  to     23.  The  jurisdiction  by  this  Act  transferred  to  the  said 
jiSsdit*^^  High  Court  of  Justice  and  the  said  Court  of  Appeal  re- 

tion. 
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spectiyely  shall  be  exercised  (so  far  as  regards  procedure 
and  practice)  in  the  manner  provided  by  this  Act,  or  by 
snch  Bnles  and  Orders  of  Court  as  may  be  made  pursuant 
Ik)  this  Act ;  and  where  no  special  provision  is  contained 
in  this  Act  or  in  any  such  Bules  or  Orders  of  Court  with 
reference  thereto,  it  shall  be  exercised  as  nearly  as  may 
be  in  the  same  manner  as  the  same  might  have  been  ex- 
ercised by  the  respective  Courts  from  which  such  juris- 
diction shall  have  been  transferred,  or  by  any  of  such 
Courts. 

The  rules  now  in  force  are  appended  to  the  Act  of  1875,  those  in  the 
schedule  to  this  Act  having  heen  repealed,  38  &  39  Vict.  c.  77, 
ss.  16, 17,  and  2nd  schedule  of  that  Act,  post,  chap.  v.  p.  157. 

24.  In  every  civil  cause  or  matter  commenced  in  the  Law  a&d 
High  Court  of  Justice  law  and  equity  shall  be  adminis-  JJ^^J.^^ 
tered  by  the  High  Court  of  Justice  and  the  Court  of  currcntijr 
Appeal  respectively  according  to  the  rules  following :         tered?**" 

1.  If  any  plaintiff  or  petitioner  claims  to  be  entitled 

to  any  equitable  estate  or  right,  or  to  relief  upon 
any  equitable  ground  against  any  deed,  instru- 
ment, or  contract,  or  against  any  right,  title,  or 
claim  whatsoever  asserted  by  any  defendant  or 
respondent  in  such  cause  or  matter,  or  to  any.  relief 
founded  upon  a  legal  right,  which  heretofore 
could  only  have  been  given  by  a  Court  of  Equity, 
the  said  Courts  respectively,  and  every  judge 
thereof,  shall  give  to  such  plaintiff  or  petitioner 
such  and  the  same  relief  as  ought  to  have  been 
given  by  the  Court  of  Chancery  in  a  suit  or  pro- 
ceeding for  the  same  or  the  like  purpose  properly 
instituted  before  the  passing  of  this  Act. 

This  does  not,  however,  prevent  a  purely  equitahle  cause  commenced 
in  one  of  the  other  divisions  being  transferred  for  determination 
to  the  Chancery  Division :  see  sees.  33  &  34,  post,  pp.  121, 124, 
and  38  &  39  Vict,  c.  77,  s.  11,  and  Order  LT.,  post^  p.  157. 

2.  If  any  defendant  claims  to  be  entitled  to  any  equi- 

table estate  or  right,  or  to  relief  upon  any  equitable 
ground  against  any  deed,  instrument,  or  contract, 
or  against  any  right,  title,  or  claim  asserted  by 
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any  plaintiff  or  petitioner  in  such  cause  or  matter, 
or  alleges  any  ground  of  equitable  defence  to  any 
claim  of  the  plaintiff  or  petitioner  in  such  cause 
or  matter,  or  alleges  any  ground  of  equitable  de- 
fence to  any  claim  of  the  plaintiff  or  petitioner  in 
such  cause  or  matter,  the  said  Courts  respectively, 
and  erery  judge  thereof,  shall  give  to  every  equi- 
table estate,  right,  or  ground  of  relief  so  claimed, 
and  to  every  equitable  defence  so  alleged,  such  and 
the  same  effect,  by  way  of  defence  against  the 
claim  of  such  plaintiff  or  petitioner,  as  the  Court 
of  Chancery  ought  to  have  given  if  the  same  or 
the  like  matters  had  been  relied  on  by  way  of 
defence  in  any  suit  or  proceeding  instituted  in 
that  Court  for  the  same  or  the  like  purpose  be- 
fore the  passing  of  this  Act. 
3,  The  said  Courts  respectively,  and  every  judge 
thereof,  shall  also  have  power  to  grant  to  any 
defendant  in  respect  of  any  equitable  estate  or 
right,  or  other  matter  of  equity,  and  also  in 
respect  of  any  legal  estate,  right,  or  title  claimed 
or  asserted  by  him,  all  such  relief  against  any 
plaintiff  or  petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as  the  said 
Courts  respectively,  or  any  judge  thereof,  might 
have  granted  in  any  suit  instituted  for  that  pur- 
pose by  the  same  defendant  against  the  same 
plaintiff  or  petitioner ;  and  also  all  such  relief  re- 
lating to  or  connected  with  the  original  subject  of 
the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  party 
to  the  came  cause  or  matter  or  not,  who  shall 
have  been  duly  served  with  notice  in  writing  of 
such  claim,  pursuant  to  any  Bule  of  Court  or  any 
Order  of  the  Court,  as  might  properly  have  been 
granted  against  such  person  if  he  had  been  made 
a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  and  every 
person  served  with  any  such  notice  shall  thence* 
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forth  be  deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his  defence 
against  such  claim,  as  if  he  had  been  duly  sued 
in  the  ordinary  way  by  such  defendant. 

4.  The  said   Courts    respectively,   and  every  judge 

thereof,  shall  recognise  and  take  notice  of  all 
equitable  estates,  titles,  and  rights,  and  all  equi- 
table duties  and  liabilities  appearing  incidentally 
in  the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the  same  in 
any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  Act. 

See  observatioDs,  ante,  p.  14,  and  sec.  25,  sub-sec.  11,  post,  p.  115. 

5.  No  cause  or  proceeding  at  any  time  pending  in  the 

High  Court  of  Justice,  or  before  the  Court  of 
Appeal,  shall  be  restrained  by  prohibition  or  in- 
junction ;  but  every  matter  of  equity  on  which 
an  injunction  against  the  prosecution  of  any  such 
cause  or  proceeding  might  have  been  obtained,  if 
this  Act  had  not  passed,  either  unconditionally  or 
on  any  terms  or  conditions,  may  be  relied  on  by  way 
of  defence  thereto :  Provided  always,  that  nothing 
in  this  Act  contained  shall  disable  either  of  the 
said  Courts  from  directing  a  stay  of  proceedings 
in  any  cause  or  matter  pending  before  it  if  it 
shall  think  fit ;  and  any  person,  whether  a  party 
or  not  to  any  such  cause  or  matter,  who  would 
have  been  entitled,  if  this  Act  had  not  passed,  to 
apply  to  any  Court  to  restrain  the  prosecution 
thereof,  or  who  may  be  entitled  to  enforce,  by 
attachment  or  otherwise,  any  judgment,  decree, 
rule,  or  order,  contrary  to  which  all  or  any  part 
of  the  proceedings  in  such  cause  or  matter  may 
have  been  taken,  shall  be  at  liberty  to  apply  to 
the  said  Courts  respectively,  by  motion  in  a  sum- 
mary way,  for  a  stay  of  proceedings  in  such  cause 
or  matter,  either  generally,  or  so  far  as  may  be 
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necessary  for  the  purposes  of  justice;  and  the* 
Court  shall  thereupon  make  such  order  as  shall  be 
just. 

6.  Subject  to  the  aforesaid  provisions  for  giving  effect 

*  to  equitable  rights  and  other  matters  of  equity  in 
manner  aforesaid,  and  to  the  other  express  pro- 
visions  of  this  Act,  the  said  Courts  respectively, 
and  every  judge  thereofi  shall  recognise  and  give 
effect  to  all  legal  claims  and  demands,  and  all 
estates,  titles,  rights,  duties,  obligations,  and  lia- 
bilities existing  by  the  Common  Law  or  by  any 
custom,  or  created  by  any  statute,  in  the  same 
manner  as  the  same  would  have  been  recognised 
and  given  effect  to  if  this  Act  had  not  passed  by 
any  of  the  Courts  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice. 

The  2Dd,  3rd,  4ib,  5th,  and  6th  clauses  provide  in  the  most  effectual 
manner  for  complete  justice  being  done  by  every  Court,  and  it 
will  appear  at  once  what  a  great  extension  this  is  on  the  power 
granted  by  the  Common  Law  Procedure  Act,  1854,  of  pleading 
equitable  pleas,  which  were  only  allowed,  as  mentioned  in  the 
preceding  chapter  (a),  in  those  cases,  always  comparatively 
few,  where  a  Court  of  Equity  would  have  granted  an  uncon- 
ditional injunction.  Now  that  each  Court  can  do  justice  in 
itself,  we  see  the  anomalous  power  of  a  suitor  being  prohibited 
by  one  tribunal  from  bringing  an  action  in  another  is  at  once- 
and  entirely  taken  away. 

7.  The  High  Court  of  Justice  and  the  Court  of  Appeal 

respectively,  in  the  exercise  of  the  jurisdiction 
Tested  in  them  by  this  Act  in  erery  cause  or 
matter  pending  before  them  respectively,  shall 
have  power  to  grant,  and  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  con- 
ditions as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties  thereta 
may  appear  to  be  entitled  to  in  respect  of  any 
and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in  such 
cause  or  matter ;  so  that,  as  far  as  possible,  all 

(a)  Ante,  p.  54 ;  see  Day's  Com.  Law  Prao.  4th  ed.  pp.  328-335. 
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matters  so  in  controversy  between  the  said  parties 
respectively  may  be  completely  and  finally  deter- 
mined^ and  all  multiplicity  of  legal  proceedings 
concerning  any  of  such  matters  avoided. 

The  Tth  clause  also  gives  every  Court  a  most  useful  power  of 
doing  justice  by  allowing  counter  claims  to  be  tried  at  once 
before  it,  which  formerly  would  only  afford  ground  for  a  cross 
action.  For  further  particulars  on  this  subject,  see  Order  XXII. 
of  the  Judicature  Act,  1875,  post,  where  it  will  be  found  that 
the  defendant  may  set  up  a  counter  claim,  affecting  third 
persons  as  well  as  the  plaintiff,  and  that  such  persons  may  be 
cited  to  the  Court  unless  it  appears  that  such  claims  cannot  be 
conveniently  tried  at  the  same  time  as  the  original  action. 

25.  And  whereas  it  is  expedient  to  take  occasion  of  the  Rules  of 
union  of  the  several  Courts  whose  jurisdiction  is  hereby  ^^^^^J^^ 
transferred  to  the  said  High  Court  of  Justice  to  amend  points. 
and  declare  the  law  to  be    hereafter  administered  in 
England  as  to  the  matters  next  hereinafter  mentioned: 
Be  it  enacted  as  follows : 

This  section  removes  the  very  serious  anomaly  already  referred  to, 
that  our  Courts  have  hitherto  not  only  exercised  independent 
and  conflicting  jurisdictions,  but  have  also  administered  law  on 
totaUy  different  principles. 

I.  In  the  administration  by  the  Court  of  the  assets  of  Adminis- 
any  person  who  may  die  after  the  passing  of  this  *™'jo"  ^^ 
Act,  and  whose  estate  may  prove  to  be  insufficient  insoiveiit 
for  the  payment  in  full  of  his  debts  and  liabilities,  *^***^- 
the  same  rules  shall  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  proveable, 
and  as  to  the  valuation  of  annuities  and  future  or 
contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any 
such  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such 
deceased  person  may  come  in  under  the  decree  or 
order  for  the  administration  of  such  estate  and 
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Eqoitable 
wastes. 
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Suits  for 
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by  mort- 
gagors. 


make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act. 

This  section  is  now  repealed,  and  slightly  varying  provision  made, 
by  sec.  10  of  the  Judicature  Act,  1875.  For  the  present 
law  respecting  the  marshalling  the  effects  of  a  deceased  person, 
see  Williams  on  Executors  (7th  ed.),  1713,  et  seq,;  and  as 
regards  the  estate  of  a  bankrupt,  sec  Yate  Lee  on  Bankruptcy, 
299,  €t  seq, 

2.  No  claim  of  a  cestni  que  trust  against  his  trustee 

for  any  property  held  on  an  express  trust,  or  in 
respect  of  any  breach  of  such  trust,  shall  be  held 
to  be  barred  by  any  Statute  of  Limitations. 

This  proyision,  which  was  always  held  in  Equity,  and  which  has 
been  enacted,  so  far  as  regards  cases  of  real  property,  by  3  &  4 
Will.  4,  c.  27,  s.  25,  is  now  made  universal.  See  Darby  and 
Bosanquet's  Statutes  of  Limitation,  182,  et  seq,  ' 

3.  An  estate  for  life  without  impeachment  of  waste 

shall  not  confer  or  be  deemed  to  have  conferred 
upon  the  tenant  for  life  any  legal  right  to  commit 
waste  of  the  description  known  as  equitable  waste, 
unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating  such 
estate. 

As  for  the  distinction  between  legal  and  equitable  waste,  especially 
in  the  case  of  a  tenant  for  life  without  impeachment  of  waste, 
see  Spence's  Equitable  Jurisprudence,  vol.  ii.  p.  871,  and  Haynes' 
Outlines  of  Equity,  303. 

4.  There  shall  not,  after  the  commencement  of  this 

Act,  be  any  merger  by  operation  of  law  only  of 
any  estate,  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in 
Equity. 

See  Williams  on  Real  Property,  393,  for  instances  where  Equity  will 
restrain  the  application  of  the  doctrine  of  Merger. 

5.  A  mortgagor  entitled  for  the  time  being  to  the  pos- 

session or  receipt  of  the  rents  and  profits  of  any 
land  as  to  which  no  notice  of  his  intention  to  take 
possession  or  to  enter  into  the  receipt  of  the 
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rents  and  profits  thereof  shall  have  been  given 
by  the  mortgagee,  may  sne  for  snch  possession, 
or  for  the  recovery  of  such  rents  or  profits,  or  to 
prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto,  in  his 
own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person. 

TI)iB  could  not  be  done  formerly ;  a  mortgagor  in  posseflsion  could 
not  even  bring  ejectment  against  a  tenant  whose  tenancy  com- 
menced before  the  mortgage :  Doe  d,  Marriott  v.  Edwards  (6  Car. 
&  P.  206).    See  also  Fisher  on  Mortgages,  463,  et  seq. 

6.  Any  absolute  assignment,  by  writing  under  the  Assign- 
hand  of  the  assignor  (not  purporting  to  be  by  way  ^^^  ®^^ 
of  charge  only),  of  any  debt  or  other  legal  chose  choses  in 
in  action,  of  which  express  notice  in  writing  '*^*^^"- 
shall  have  been  given  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt  or 
chose  in  action,  shall  be,  and  be  deemed  to  have 
been  efiectual  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and 
the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor :  Pro- 
vided always,  that  if  the  debtor,  trustee,  or  other 
person  liable  in  respect  of  such  debt  or  chose  in 
action  shall  have  had  notice  that  such  assignment 
is  disputed  by  the  assignor  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the  several 
persons  making  claim  thereto  to  interplead  con- 
cerning the  same,  or  he  may,  if  he  think  fit,  pay 
the  same  into  the  High  Court  of  Justice  under 
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and  in  conformity  with  the  proyisions  of  the  Acts 
for  the  relief  of  trustees. 

I'he^assignTneiit  of  Glioses  in  action,  though  recognised  in  Equity,  was 
formerly  strictly  prohibited  at  Law.  The  legal  restrictions  have 
- '  been  gradnally  lessened,  bat  the  assignee  could  only  sue  in  the 
name  of  the  assignor,  the  latter  being  compelled  to  allow  his 
name  to  be  used,  on  security  for  costs  being  given  him.  This 
clause  prevents  all  unnecessary  circumlocution  in  recovery, 
while  carefully  preventing  any  rights  of  the  defendant,  as  to 
set-off  or  otherwise,  being  infringed;  and  in  consequence  by 
Order  XVI.,  Rule  13,  of  the  Judicature  Act,  1876,  no  person  (not 
under  disability)  can  be  made  a  plaintiff  without  his  consent. 

7.  Stipulations  in  contracts,  as  to  time  or  otherwise, 

which  would  not  before  the  passing  of  this  Act 
have  been  deemed  to  be  or  to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  Courts  the  same  construction 
and  effect  as  they  would  have  heretofore  received 
in  Equity. 

As  to  what  stipulations  are  of  the  essence  of  contract  in  Equity,  see 
.  Smith's  Manual  of  Equity,  228-280,  and  cases  there  cited ;  also 

Tilley  v.  Thomas,  L.  R.  3  Ch.  6L 
The  words  "  before  the  passing  of  this  Act  **  are  to  be  held  to  mean 

the  date  of  the  commencement  of  this  Act:  Judicatiure  Act, 

1875,  s.  J.0,  po9f,  p.  166«    This  is  important. 

8.  A  mandamus  or  an  injunction  may  be  granted  or  a 

receiver  appointed  by  an  interlocutory  Order  of 
the  Court  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  that  such 
Order  should  be  made ;  and  any  such  Order  may 
be  made  either  unconditionally  or  upon  such  terms 
and  conditions  as  the  Court  shall  think  just ;  and 
if  an  injunction  is  asked,  either  before,  or  at,  or 
after  the  hearing  of  any  cause  or  matter,  to  pre- 
vent any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted,  if  the 
Court  shall  think  fit,  whether  the  person  against 
whom  such  injunction  is  sought  is  or  is  not  in 
possession  under  any  claim  of  title  or  otherwise, 
or  (if  out  of  possession)  does  or  does  not  claim  a 
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right  io  do  the  act  sought  to  be  restrained  under 
any  colour  of  title;  and  whether  the  estates 
claimed  by  both  or  by  either  of  the  parties  are 
legal  or  equitable. 

The  mode  of  applying  for  an  order  under  this  section  is  r^ulated  by 
Orders  LII.  and  LIV.  of  the  Judicature  Act,  1876,  ;>o«/,  chap,  v., 
Daniell's  Oh.  (5th  ed.)  vol.  ii.  pp.  1462, 1469.. 

9.  In  any  cause  or  proceeding  for  damages  arising  out  DamagcB 

of  a  collision  between  two  ships,  if  both  ships  Jioiw  at  sea 
shall  be  found  to  haye  been  in  faulty  the  rules 
hitherto  in  force  in  the  Court  of  Admiralty,  so  far 
as  they  have  been  at  variance  with  the  rules  in 
force  in  the  Courts  of  Common  Law,  shall  preyaiL 

At  Common  Law,  if  both  vessel^  weie  in  fault,  each  owner  bad  to 
bear  his  own  loss,  neither  being  able  to  recover  from  the  other. 
The  Admiralty  rule,  now  made  universal,  is  that  each  ownec 
must  pay  the  other  half  the  damage  incurred.  Thus,  if  through 
the  fault  of  both,  A.'s  ship,  worth  £10,000,  and  B.'s,  worth 
£50,000,  go  to  the  bottom,  the  total  loss,  £60,000,  is  divided 
between  them ;  A.  being  entitled  to  receive  £5000  from  B.,  and 
B.  to  receive  £25,000  from  A.,  the  Admiralty  Ck)urt  orders  A. 
to  pay  B!  £20,000 ;  thus  each  is  damnified  to  the  amount  of 
£30,000.  A.  loses  a  ship  worth  £10,000,  and  is  obliged  to  pay 
£20,000  to  B.  B.  loses  a  ship  worth  £50,000,  and  receives 
£20,000,  and  no  more,  from  A.  See  Maclachlan's  Merchant 
Shipping  (2Dd  ed.),  287. 

10.  In  questions  relating  to  the  custody  and  education  Infanu. 

of  infants  the  Bules  of  Equity  shall  prevail. 

The  difference  between  these  Rules  cannot  be  better  shewn  than  in 
the  conflicting  decisions  given  with  regard  to  the  same  infant  by 
the  Court  of  Queen's  Bench  and  the  Lords  Justices  in  Re 
Andrews,  L.  R.  8  Q.  B.  153,  and  Andrews  v.  Salt,  L.  R.  8  Ch. 

.        r>22. 

11.  Generally  in  all  matters  not  hereinbefore  parti- Cases  of 

cularly  mentioned,  in  which  there  is  any  conflict  <»^^><^* 

•»  '  "  not  cmnnA* 

or  variance  between  the  Bules  of  Equity  and  the  rated. 
Bules  of  the  Common  Law  with  reference  to  the- 
same  matter,  the  Bules  of  Equity  shall  prevail. 

See  observations,  ante,  p.  83 ;  Daniell's  Ch.  (5th  edL)  pp.  186,  316, 
318,381,470-8,503,641. 

I  2 
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PART  in. 

BITTIKGS  AND  DISTRIBUTION  OF  BUSINESS. 

Abolition  26.  The  dlyision  of  the  legal  year  into  terms  shall  be 
of  terms,  aixjiig^ed  SO  far  as  relates  to  the  administration  of  justice  ; 
and  there  shall  no  longer  be  terms  applicable  to  any 
sitting  or  business  of  the  High  Court  of  Justice,  or  of  th& 
C!ourt  of  Appeal,  or  of  any  Commissioners  to  whom  any 
jurisdiction  may  be  assigned  under  this  Act ;  but  in  all 
other  cases  in  which,  under  the  law  now  existing,  the 
terms  into  which  the  legal  year  is  divided  are  used  as  a 
measure  for  determining  the  time  at  or  within  which  any 
act  is  required  to  be  done,  the  same  may  continue  to  he 
referred  to  for  the  same  or  the  like  purpose,  unless  and 
until  proyision  is  otherwise  made  by  any  lawful  authority. 
Subject  to  Bules  of  Court,  the  High  Court  of  Justice- 
and  the  Court  of  Appeal,  and  the  judges  thereof  respec- 
tively, or  any  such  Commissioners  as  aforesaid,  shall  have 
power  to  sit  and  act  at  any  time  and  at  any  place  for  the 
transaction  of  any  part  of  the  business  of  such  Courts 
respectively,  or  of  such  judges  or  Commissioners,  or  for 
the  discharge  of  any  duty  which  by  any  Act  of  Parliament,. 
or  otherwise,  is  required  to  be  discharged  during  or  after 
term. 

The  times  for  the  sitting  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal  are  now  fixed  by  Order  LXI.,  Rules  1  and  3,  of  the 
Judicature  Act,  1875,  past,  chap.  v. 

YRcations.  27.  Her  Majesty  in  Council  may  from  time  to  time, 
upon  any  report  or  recommendation  of  the  judges  by 
whose  advice  Her  Majesty  is  hereinafter  authorized  ta 
make  rules  before  the  commencement  of  this  Act,  and 
after  the  commencement  of  this  Act  upon  any  report  or 
recommendation  of  the  Council  of  Judges  of  the  Supreme^ 
Court  hereinafter  mentioned,  with  the  consent  of  the  Lord 
Chancellor,  make,  revoke,  or  modify  orders  regulating  the 
vacations  to  be  observed  by  the  High  Court  of  Justice  and 
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the  High  Court  of  Appeal,  and  in  the  offices  of  the  said 
Oourts  respectively ;  and  any  Order  in  Council  made  pur- 
suant to  this  section  shall,  so  long  as  it  continues  in  force, 
be  of  the  same  e£fect  as  if  it  were  contained  in  this  Act ; 
and  Bules  of  Court  may  he  made  for  carrying  the  same 
into  e£fect  in  the  same  manner  as  if  such  Order  in  Council 
were  part  of  this  Act.  In  the  meantime,  and  subject 
thereto,  the  said  vacations  shall  be  fixed  in  the  same 
manner,  and  by  the  same  authority,  as  if  this  Act  had  not 
passed.  This  section  shall  come  into  operation  imme- 
diately upon  the  passing  of  this  Act. 

The  yacatioDB  are  now  fixed  by  Order  LXI.,  Bules  2  and  3,  of  the 
Judicature  Act,  1875,  poet,  chap.  v. 

28.  Provision  shall  be  made  by  Bules  of  Court  for  the  sittings  in 
hearing,  in  London  or  Middlesex,  during  vacation  by^*^^^^*^ 
judges  of  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  of  all  such  applications  as  may  re- 
quire to  be  immediately  or  promptly  heard. 

This  proYision  is  now  made  so  far  as  regards  judges  of  the  High 
Court  of  Justice  (hut  not  as  to  judges  of  Appeal),  by  the  rules 
appended  to  the  Judicature  Act,  1875,  Order  LXL,  Bules  6-7, 
post,  chap.  V. 

29.  Her  Majesty,  by  commission  of  assize  or  by  any  junsdic- 
other  commission,  either  general  or  special,  may  assign  to  \^^^  °^ 
any  judge  or  judges  of  the  High  Court  of  Justice  or  other  High^c^urt 
persons  usually  named  in  commissions  of  assize,  the  duty  ^^  ci^^^i^* 
of  trying  and  determining  within  any  place  or  district 
specially  fixed  for  that  purpose  by  such  commission,  any 
<causes  or  matters,  or  any  questions  or  issues  of  fact  or  of 

law,  or  partly  of  fact  and  partly  of  law,  in  any  cause  or 
matter  depending  in  the  said  High  Court,  or  the  exercise 
of  any  civil  or  criminal  jurisdiction  capable  of  being  ex- 
ercised by  the  said  High  Court ;  and  any  commission  so 
granted  by  Her  Majesty  shall  be  of  the  same  validity  as  if 
it  were  enacted  in  the  body  of  this  Act ;  and  any  Commis- 
sioner or  Commissioners  appointed  in  pursuance  of  this 
section  shall^  when  engaged  in  the  exercise  of  any  juris- 
-diction  assigned  to  him  or  tlxem  in  pursuance  of  this  Act, 
J^e  deemed  to  constitute  a  Court  of  the  said  High  Court  of 
Justice ;  and,  subject  to  any  restrictions  or  conditions  im- 
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posed  by  Bnles  of  Court  and  to  the  power  of  transfer,  any 
party  to  any  canse  or  matter  inyolying  the  trial  of  a  ques- 
tion or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
piay,  with  the  leave  of  the  judge  or  judges  to  whom  or  to 
whose  diyision  the  cause  or  matter  is  assigned,  require  the 
question  or  issue  to  be  tried  and  determined  by  a  Commis- 
sioner or  Commissioners  as  aforesaid,  or  at  sittings  to  be* 
held  in  Middlesex  or  London  as  hereinafter  in  this  Act 
mentioned,  and  such  question  or  issue  shall  be  tried  and 
determined  accordingly. 

A  cause  or  matter  not  inyolying  any  question  or  issue 
of  fact  may  be  tried  and  determined  in  like  manner  with 
the  consent  of  all  the  parties  thereto. 

Ab  to  circuits,  and  C.  Criminal  C,  see  the  23rd  section  of  the  Judica- 
tnre  Act,  1875,  and  sees.  11, 37,  76»  and  93  of  this  Act,  poBt^  pp. 
125,  142, 153, 157,  and  177,  and  ante,  p.  42.  Assize  includes 
0.  C.  C. 

Sittings  for     30.  Subject  to  Bules  of  Court,  sittings  for  the  trial  by 
jniT  ^     i^^  ^^  causes  and  questions  or  issues  of  fact  shall  be  held 
London  and  in  Middlesex  and  London,  and  such  sittings  shall,  so  far 
idd  esex.  ^  ^  reasonably  practicable,  and  subject  to  vacations,  be 
held  continuously  throughout  the  year  by  as  many  judges 
as  the  business  to  be  disposed  of  may  render  necessary. 
Any  judge  of  the  High  Court  of  Justice  sitting  for  the 
.  trial  of  causes  and  issues  in  Middlesex  or  London,  at  any 
place  heretofore  accustomed,  or  to  be  hereafter  determined 
by  Bules  of  Court,  shall  be  deemed  to  constitute  a  -Court 
of  the  said  High  Court  of  Justice. 
Divisions        31.  For  the  more  convenient  despatch  of  business  in 
Colrt  of ^^  *^®  ®*^^  High  Court  of  Justice  (but  not  so  as  to  prevent 
Justice,      any  judge  from  sitting  whenever  required  in  any  Divi- 
sional Court,  or  for  any  judge  of  a  different  Division  from 
his  own,)  there  shall  be  in  the  said  High  Court  five  Divi- 
sions consisting  of  such  number  of  judges  respectively  as 
hereinafter  mentioned.    Such  five  Divisions  shall  respec- 
tively include,  immediately  on  the  commencement  of  this 
Act,  the  several  judges  following ;  (that  is  to  say,) 

I.  One  division  shall  consist  of  the  following  judges; 
(that  is  to  say,)  the  Lord  Chancellor,  who  shall  be 
president  thereof,  the  Master  pf  the  Bolls,  and 
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the  Vice-chancellors  of  the  Court  of  Chancery,  or 
such  of  them  as  shall  not  be  appointed  ordinary 
judges  of  the  Court  of  Appeal : 

2.  One  other  Division  shall  consist  of  the  following 

judges ;  (that  is  to  say,)  the  Lord  Chief  Justice 
of  England,  who  shall  be  president  thereof,  and 
such  of  the  other  judges  of  the  Court  of  Queen-s 
,  Bench  as  shall  not  be  appointed  ordinary  judges 
of  the  Court  of  Appeal : 

3.  One  other  Division  shall  consist  of  the  following 

judges ;  (that  is  to  say,)  the  Lord  Chief  Justice 
of  the  Common  Pleas,  who  shall  be  president 
thereof,  and  such  of  the  other  judges  of  the  Court 
of  Common  Pleas  as  shall  not  be  appointed  ordi* 
nary  Judges  of  the  Court  of  Appeal : 

4.  One  other  Division  shall  consist  of  the  following 

judges ;  (that  is  to  say,)  the  Lord  Chief  Baron  of 
the  Exchequer,  who  shall  be  president  thereof, 
and  such  of  the  other  Barons  of  the  Court  of  Ex- 
chequer as  shall  not  be  appointed  ordinary  judges 
of  the  Court  of  Appeal : 

5.  One  other  Division  shall  consist  of  two  judges  who, 

immediately  on  the  commencement  of  this  Act, 
shall  be  the  existing  judge  of  the  Court  of  Pro- 
bate and  of  the  Court  for  Divorce  and  Matrimo- 
nial Causes  and  the  existing  judge  of  the  High 
Court  of  Admiralty,  unless  either  of  them  is  ap- 
pointed an  ordinary  judge  to  the  Court  of  Appeal. 
The  existing  judge  of*  the  Court  of  Probate  shall 
(unless  so  appointed)  be  the  president  of  the  said 
Division,  and  subject  thereto  the  senior  judge  of 
the  said  Division,  according  to  the  order  of  pre- 
cedence under  this  Act,  shall  be  president. 
The  said  five  Divisions  shall  be  called  respectively  the 
Chancery  Division,  the  Queen's  Bench  Division,  the  Com- 
mon Pleas  Division,  the  Exchequer  Division,  and  the 
Probate,  Divorce,  and  the  Admiralty  Division. 

For  the  manner  in  which  tLe  judicial  husiness  is  to  be  divided  among 
these  PiYiBions,  sed  sec  34,  pwt,  p.  121, 

Any  deficiency  of  the  number  of  five  judges  for  consti- 
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tating^  in  maimer  aforesaid,  immediately  on  the  com- 
mencement of  this  Act,  any  one  or  more  of  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions,  may  be 
supplied  by  the  appointment,  under  Her  Majesty's  Boyal 
Sign  Manual,  either  before  or  after  the  time  fixed  for  the 
commencement  of  this  Act,  of  one  of  the  puisne  justices 
or  junior  Barons  of  any  superior  Court  of  Common  Law 
from  which  no  judge  may  be  so  appointed  as  aforesaid  to 
the  Court  of  Appeal,  to  be  a  judge  of  any  Division  in 
which  such  deficiency  would  otherwise  exist.  And  any 
deficiency  of  the  number  of  three  yice-Chancellors  or  of 
the  two  judges  of  the  Probate  and  Admiralty  Divisions  at 
the  time  of  the  commencement  of  this  Act  may  be  sup- 
plied by  the  appointment  of  a  new  judge  in  his  place  in 
the  same  manner  as  if  a  vacancy  in  such  office  had  oc- 
curred after  the  commencement  of  this  Act. 

Any  judge  of  any  of  the  said  Divisions  may  be  trans- 
ferred by  Her  Majesty,  under  Her  Boyal  Sign  Manual, 
from  one  to  another  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the 
said  High  Court,  the  judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  this  Act,  and  to  any 
Bules  of  Court  which  may  be  made  pursuant  thereto,  be- 
come a  member  of  the  same  Division  to  which  the  judge 
whose  place  has  become  vacant  belonged. 
Power  io  32.  Her  Majesty  in  Council  may  from  time  to  time, 
sioMb*^'  upon  any  report  or  recommendation  of  the  Council  of 
Order  in  Judgos  of  the  Supreme  Court  hereinafter  mentioned,  order 
that  any  reduction  or  increase  in  the  number  of  Divisions 
of  the  High  Court  of  Justice,  or  in  the  number  of  the 
judges  of  the  said  High  Court  who  may  be  attached  to 
any  such  Division,  may,  pursuant  to  such  report  or  recom- 
mendation, be  carried  into  eSect ;  and  may  give  all  such 
further  directions  as  may  be  necessary  or  proper  for  that 
purpose;  and  such  Order  may  provide  for  the  abolition 
on  vacancy  of  the  distinction  of  the  offices  of  any  of  the 
following  jndges,  namely,  the  Chief  Justice  of  England, 
the  Master  of  the  Bolls,  the  Chief  Justice  of  the  Common 
Pleas,  and  the  Chief  Baron  of  the  Exchequeri  which  may 


Coancil. 


PABT  m.]  JUDICATURE  ACT,  1873.  121 

be  redxLcedy  and  of  the  salaries,  pensions,  and  patronage 
attached  to  such  offices,  from  the  offices  of  the  other 
judges  of  the  High  Court  of  Justice,  notwithstanding 
anything  in  this  Act  relating  to  the  continuance  of  such 
offices,  salaries,  pensions,  and  patronage;  but  no  such 
Order  of  Her  Majesty  in  Council  shall  come  into  operation 
until  the  same  shall  have  been  laid  before  each  House  of 
Parliament  for  thirty  days  on  which  that  House  shall 
hay e  sat,  nor  if,  within  such  period  of  thirty  days,  an  ad- 
dress is  presented  to  Her  Majesty  by  either  House  of 
Parliament,  praying  that  the  same  may  not  come  into 
operation.  Any  sach  Order,  in  respect  whereof  no  such 
address  shall  have  been  presented  to  Her  Majesty,  shall, 
from  and  after  the  expiration  of  such  period  of  thirty 
days,  be  of  the  same  force  [and  e£fect  as  if  it  had  been 
herein  expressly  enacted :  Provided  always,  that  the  total 
number  of  the  judges  of  the  Supreme  Court  shall  not  be 
reduced  or  increased  by  any  such  Order. 

83.  All  causes  and  matters  which  may  be  commenced  Rules  of 
in,  or  which  shall  be  transferred  by  this  Act  to,  the  High  ^^^de^fop 
Court  of  Justice,  shall  be  distributed  among  the  several  distribu- 
Divisions  and  judges  of  the  said  High  Court,  in  such  b^i^^, 
manner  as  may  from  time  to  time  be  determined  by  any 

Rules  of  Court,  or  orders  of  transfer,  to  be  made  under  the 
authority  of  this  Act ;  and  in  the  meantime,  and  subject 
thereto,  all  such  causes  and  matters  shall  be  assigned  to 
the  said  Divisions  respectively,  in  the  manner  hereinafter 
provided.  Every  document  by  which  any  cause  or  matter 
may  be  commenced  in  the  said  High  Court  shall  be 
marked  with  the  name  of  the  Division,  or  with  the  name 
of  the  judge,  to  which  or  to  whom  the  same  is  assigned. 

84.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Assign- 
Chancery  Division  of  the  said  Court :  ^^^^^ 

1.  All  causes  and  matters  pending  in  the  Court  of  business  to 

Chancery  at  the  commencement  of  this  Act :  Blvw^  of 

2,  All  causes  and  matters  to  be  commenced  after  the  High 

commencement  of  this  Act,  under  any  Act  of  ^]^tto 
Parliament  by  which  exclusive  jurisdiction,  in  ^^^^^ 
respect  to  such  causes  or  matters,  has  been,  given 
to  the  Court  of  Chancery,  or  to  any  judges  or 
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judge  thereof  respectively,  except  appeals  from 
County  Courts : 
3.  All  causes  and  matters  for  any  of  lihe  following 
purposes : 
The  administration  of  the  estates  of  deceased 

persons ; 
The  dissolution  of  partnerships  or  the  taking  of 

partnership  or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raising  of  portions,  or  other  charges  on 

land; 

The  sale  and  distribution  of  the  proceeds  of 
property  subject  to  any  lien  or  charge  ; 

The  execution  of  trusts  charitable  or  private ; 

The  rectification,  or  setting  aside,  or  cancella- 
tion of  deeds  or  other  written  instruments ; 

The  specific  performance  of  contracts  between 
vendors  and  purchasers  of  real  estates,  in- 
cluding contracts  for  leases ; 

The  partition  of  sale  of  real  estates ; 

The  wardship  of  infants  and  the  care  of  infants* 
estates. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Division  of  the  said  Court : 

1.  All  causes  and  matters,  civil  and  criminal,  pending 

in  the  Court  of  Queen's  Bench  at  the  commence- 
ment of  this  Act : 

2.  All  causes  and  matters,  civil  and  criminal,  which 

would  have  been  within  the  exclusive  cognisance 

of  the  Court  of  Queen's  Bench  in  the  exercise  of 

its  original  jurisdiction,  if  this  Act  had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 

Common  Pleas  Divisions  of  the  said  Court : 

1.  All  causes  and  matters  pending  in  the  Court  of 

Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court  of 
Pleas'  at  Durham,  respectively,  at  the  commence- 
ment of  this  Act : 

2.  All  causes  and  matters  which  would  have  been 

within  the  exclusive -cognisance  of  the  Court  of 
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Common  Pleas  at  Westminster,  if  this  Act  had 
not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : 

1.  All  causes  and  matters  pending  in  the  Court  of  Ex- 

chequer at  the  commencement  of  this  Act : 

2.  All  causes  and  matters  which  would  haye  been 

within  the  exclusive  cognisance  of  the  Court  ot 
Exchequer,  either  as  a  Court  of  Bevenue  or  as  a 
Common  Law  Court,  if  this  Act  had  not  passed  : 

3.  All  matters  pending  in  the  London  Court  of  Bank- 

ruptcy at  the  commencement  of  this  Act : 

4.  All  matters  to  be  commenced  after  the  commence- 

ment of  this  Act  under  any  Act  of  Parliament  by 
which  exclusiye  jurisdiction  in  respect  to  such 
matters  has  been  given  to  the  London  Court  of 
Bankruptcy. 
There  shall  be  assigned  (subject  as  aforesaid)  to  the 

Probate,  Divorce,  and  Admiralty  Division  of  the  said  High 

Court : 

1.  All  causes  and  matters  pending  in  the  Court  of 

Probate,  or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of  Admiralty^ 
at  the  commencement  of  this  Act : 

2,  All  causes  and  matters  which  would   have  been 

within  the  exclusive  cognisance  of  the  Court  of 
Probate,  or  the  Court  for  Divorce  and  Matrimonial 
Causes,  or  of  the  High  Court  of  Admiralty,  if  thi& 
Act  had  not  passed. 

As  to  those  matters  fonnerly  within  the  exclusive  jurisdiction  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  respec- 
tively, see  chap,  iii.,  ante^  pp.  84, 122. 

See  also  sec.  11  of  the  Judicature  Act,  1875,  post^  p.  167. 

It  will  he  remembered  that  the  Court  of  Bankruptcy  is  now  not  a 
part  of  the  High  Court  of  Justice  (b):  38  &  39  Vict.  c.  77, 
B.  9,  post,  p.  165. 

As  to  costs,  see  Order  6  of  additional  Bules  of  Court,  dat«d  12th 
August,  and  printed  in  London  Oazette  of  24th  August,  187.^, 
post,  chap.  vii. 

35.  Subject  to  any  Bules  of  Court,  and  to  the  provisions 

(b)  Ante,  pp.  84. 
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Option  for  hereinbefore  contained,  and  to  the  power  of  transfer,  eyery 
t^rlubect P^^^^^  ^y  w^om  any  cause  or  matter  may  be  commenced 
to  Rules)  in  the  said  High  Court  of  Justice  shall  assign  such  cause 
in  what*  ^'  matter  to  one  of  the  Divisions  of  the  said  High  Court, 
Division  he  not  being  the  Probate,  Divorce,  and  Admiralty  Division 
ynW  sue.     jj^gj^Qf^  ^g  }^q  juay  think  fit,  by  marking  the  document  by 

which  the  same  is  commenced,  with  the  name  of  such 
Division,  and  giving  notice  thereof  to  the  proper  officer  of 
the  Court ;  provided  that  all  interlocutory  and  other  steps 
and  proceedings  in  or  before  the  said  High  Court,  in  any 
cause  or  matter  subsequent  to  the  commencement  thereof, 
shall  be  taken  (subject  to  any  Bules  of  Court  and  to  the 
power  of  transfer)  in  the  Division  of  the  said  High  Court 
to  which  such  cause  or  matter  is  for  the  time  being 
attached ;  provided  also,  that  if  any  plaintiff  or  petitioner 
shall  at  any  time  assign  his  cause  or  matter  to  any  Division 
of  the  said  High  Court  to  which,  according  to  the  Bules  of 
Court  or  the  provisions  of  this  Act,  the  same  ought  not  to 
be  assigned,  the  Court  or  any  judge  of  such  Division,  upon 
being  informed  thereof,  may  on  a  summary  application,  at 
any  stage  of  the  cause  or  matter,  direct  the  same  to  be 
transferred  to  the  Division  of  the  said  Court  to  which, 
according  to  such  rules  or  provisions,  the  same  ought  to 
have  been  assigned,  or  he  may,  if  he  think  it  expedient  so 
to  do,  retain  the  same  in  the  Division  in  which  the  same 
was  commenced;  and  all  steps  and  proceedings  whatso- 
ever taken  by  the  plaintiff  or  petitioner,  or  by  any  other 
party  in  any  such  cause  or  matter,  and  all  orders  made 
therein  by  the  Court  or  any  judge  thereof  before  any  such 
transfer,  shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses in  the  same  manner  as  if  the  same  respectively  had 
been  taken  and  made  in  the  proper  Division  of  the  said 
Court  to  which  such  cause  or  matter  ought  to  have  been 
assigned. 

This  section  is  repealed  by  the  seoond  Schedule  of  the  Judicature 
Act,  1875,  and  sec.  11  of  that  statute  substituted  for  it,  post, 
chap,  v.,  and  p.  167. 

Power  of        36.  Any  cause  or  matter  may  at  any  time,  and  at  any 

transfer,     gt^ge  thereof,  and  either  with  or  without  application  from 

any  of  the  parties  thereto,  be  transferred  by  such  autho* 
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rity  and  in  such  manner  as  Bules  of  Court  may  direct, 
from  one  Division  or  judge  of  the  High  Court  of  Justice  to 
any  other  Diyision  or  judge  thereof,  or  may  by  the  like 
authority  be  retained  in  the  Diyision  in  which  the  same 
was  commenced,  although  such  may  not  be  the  proper 
Division  to  which  the  same  cause  or  matter  ought,  in  the 
first  instance,  to  have  been  assigned. 

The  rules  respecting  the  transfer  of  actions  ,will  be  found  in  the 
Judicature  Act,  1875,  Order  LI.,  Rules  1-3,  post,  chap.  v. 

37.  Subject  to  any  arrangements  which  may  be  from  sittings  in 
time  to  time  made  by  mutual  agreement  between  the  JJIJjiJJ^*]^*^ 
judges  of  the  said  High  Court,  the  sittings  for  trials  by  and  on 
jury  in  London  and  Middlesex,  and  the  sittings  of  judges  ^"^^^*^ 
of  the  said  High  Court  under  Commissions  of  Assize, 
Oyer  and  Terminer,  and  Gaol  Delivery,  shall  be  held  by 
or  before  judges  of  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Division  of  the  said  High  Court;   provided 
that  it  shall  be  lawful  for  Her  Majesty,  if  she  shall  think 
fit,  to  include  in  any  such  commission  any  ordinary  judge 
of  the  Court  of  Appeal  or  any  judge  of  the  Chancery 
Division  to  be  appointed  after  the  commencement  of  this 
Act,  or  any  serjeant-at-law,  or  any  of  Her  Majesty's 
counsel  learned  in  the  law,  who,  for  the  purposes  of  such 
commission,  shall  have  all  the  power,  authority,  and  juris- 
diction of  a  judge  of  the  said  High  Court. 

See  sec.  29,  anff,  p.  117-118 ;  sec.  93,  post,  p.  153 ;  and  also  sec.  23 
of  the  Judicature  Act,  1875,  post,  p.  174. 

88.  The  judges  to  be  placed  on  the  rota  for  the  trial  of  nota  of 
election  petitions  for  England  in  each  year,  under  the  pro-  jJ^^^/°^ 
visions  of  the  '^  Parliamentary  Elections  Act,  1868,"  shall  petitions. 
be  selected  out  of  the  judges  of  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  the  High  Court 
of  Justice  in  such  manner  as  may  be  provided  by  any 
Bules  of  Court  to  be  made  for  that  purpose ;  and  in  the 
meantime,  and  subject  thereto,  shall  be  selected  out  of 
the  judges  of  the  said  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions  of  the  said  High  Court,   by  the 
judges  of  such  Divisions  respectively,  as  if  such  Divisions 
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had  been  named  instead  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  respectively,  in  such  last- 
mentioned  Act :  Provided  that  the  judges  who,  at  the 
commencement  of  this  Act,  shall  be  upon  the  rota  for  the 
trial  of  such  petitions  during  the  then  current  year,  shall 
continue  upon  such  rota  until  the  end  of  such  year,  in  the 
same  manner  as  if  this  Act  had  not  passed. 

39.  Any  judge  of  the  said  High  Court  of  Justice  may, 
subject  to  any  Bules  of  Court,  exercise  in  Court  or  in 
Chambers  all  or  any  part  of  the  jurisdiction  by  this.  Act 
vested  in  the  said  High  Court,  in  all  such  causes  and 
matters,  and  in  all  such  proceedings  in  any  causes  or 
matters,  as  before  the  passing  of  this  Act  might  have 
been  heard  in  Court  or  in  Chambers  respectively,  by  a 
single  judge  of  any  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as  may  be 
directed  or  authorized  to  be  so  heard  by  any  Rules  of 
Court  to  be  hereafter  made.  In  all  such  cases,  any  judge 
sitting  in  Court  shall  be  deemed  to  constitute  a  Court. 

40.  Such  causes  and  matters  as  are  not  proper  to  be 
heard  by  a  single  judge  shall  be  heard  by  Divisional 
Courts  of  the  said  High  Court  of  Justice,  which  shall  for 
that  purpose  exercise  all  or  any  part  of  the  jurisdiction  of 
the  said  High  Court.  Any  number  of  such  Divisional 
Courts  may  sit  at  the  same  time.  A  Divisional  Court  of 
the  said  High  Court  of  Justice  shall  be  constituted  by 
two  or  three,  and  no  more,  of  the  judges  thereof;  and, 
except  when  through  pressure  of  business  or  any  other 
cause  it  may  not  cojiyeniently  be  found  practicable,  6hall 
be  composed  of  three  such  judges.  Every  judge  of  the 
said  High  Court  shall  be  qualified  and  empowered  to  sit 
in  any  such  Divisional  Courts.  The  president  of  every 
such  Divisional  Court  of  the  High  Court  of  Justice  shall 
be  the  senior  judge  of  those  present,  according  to  the 
order  of  their  precedence  under  this  Act. 

41.  Subject  to  any  Bules  of  Court,  and  in  the  meantime 
until  such  rules  shall  be  made,  all  business  belonging  to 
the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divi-* 
sions  respectively  of  the  said  High  Court,  which,  accord- 
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ing  to  the  practice  now  existing  in  the  Superior  Courts  of  Pleas,  and 
Common  Law,  would  hare  been  proper  to  be  transacted  Diristoost^ 
or  disposed  of  by  the  Court  sitting  in  banc,  if  this  Act 
had  not  passed,  may  be  transacted  and  disposed  of  by 
Divisional  Courts,  which  shall,  as  far  as  may  be  found 
practicable  and  convenient,  include  one  or  more  judge  or 
judges  attached  to  the  particular  Division  of  the  said 
Court  to  which  the  cause  or  matter  out  of  which  such 
business  arises  has  been  assigned;  and  it  shall  be  the 
duty  of  every  judge  of  such  last-mentioned  Division,  and 
Also  of  every  other  judge  of  the  High  Court  who  shall 
not  for  the  time  being  be  occupied  in  the  transaction  of 
any  business  specially  assigned  to  him,  or  in  the  business 
of  any  other  Divisional  Court,  to  take  part,  if  required, 
in  the  sittings  of  such  Divisional  Courts  as  may  from 
time  to  time  be  necessary  for  the  transaction  of  the  busi- 
ness assigned  to  the  said  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  respectively;  and  all  such 
arrangements  as  may  be  necessary  or  proper  for  that 
purpose,  or  for  constituting  or  holding  any  Divisional 
Ciourts  of  the  said  High  Court  of  Justice  for  any  other 
purpose  authorized  by  this  Act,  and  also  for  the  proper 
transaction  of  that  part  of  the  business  of  the  said 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
respectively,  which  ought  to  be  transacted  by  one  or  more 
judges  not  sitting  in  a  Divisional  Court,  shall  be  made 
from  time  to  time  under  the  direction  and  superinten- 
dence of  the  judges  of  the  said  High  Court ;  and  in  case 
of  difference  among  them,  in  such  manner  as  a  majority 
of  the  said  judges,  with  the  concurrence  of  the. Lord 
Chief  Justice  of  England,  shall  determine. 

42.  Subject  to  any  Bules  of  Court,  and  in  the  meantime  Distribu- 
until  such  rules  shall  be  made,  all  business  arising  out  of  ^^^.  ^^ 
any  cause  or  matter  assigned  to  the  Chancery  or  Probate,  among  the 
Divorce,  and  Admiralty  Division  of  the  said  High  Court  {jg^^^. 
shall  be  transacted  and  disposed  of  in  the  first  instance  eery  and 
by  one  judge  only,  as  has  been  heretofore  accustomed  in  ^^^^' 
the  Court  of  Chancery,  the  Court  of  Probate  and  foiandAdmi- 
Divorce  and  Matrimonial  Causes,  and  the  High  Court  of  ^^^  ^^' 
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sions  of  ^  Admiralty  respectively ;  and  every  cause  or  matter  which, 
Court!^^  **  *^®  commencement  of  this  Act,  may  be  depending  in 
the  Court  of  Chancery,  the  Court  of  Probate  and  for 
Divorce  and  Matrimonial  Causes,  and  the  High  Court  of 
Admiralty  respectively,  shall  (subject  to  the  power  of 
transfer)  be  assigned  to  the  same  judge  in  or  to  whose 
Court  the  same  may  have  been  depending  or  attached  at 
the  commencement  of  this  Act;  and  every  cause  or 
matter  which  after  the  commencement  of  this  Act  may 
be  commenced  in  the  Chancery  Division  of  the  said  High 
Court  shall  be  assigned  to  one  of  the  judges  thereof,  by 
marking  the  same  with  the  name  of  such  of  the  said 
judges  as  the  plaintiff  or  petitioner  (subject  to  the  power 
of  transfer)  may  in  his  option  think  fit:  Provided  that 
(subject  to  any  Bules  of  Court,  and  to  the  power  of  trans- 
fer,  and  to  the  provisions  of  this  Act  as  to  trial  of  ques- 
tions or  issues  by  Commissioners,  or  in  Middlesex  or 
London),  all  causes  and  matters  which,  if  this  Act  had 
not  passed,  would  have  been  within  the  exclusive  cogni- 
sance of  the  High  Court  of  Admiralty,  shall  be  assigned 
to  the  present  judge  of  the  said  Admiralty  Court  during 
his  continuance  in  office  as  a  judge  of  the  High  Court. 

See  Bee  22,  ante,  p.  105,  as  to  the  transfer  of  pending  business. 

Divisional       43.  Divisional  Courts  may  be  held  for  the  transaction 

Courts  for  of  any  part  of  the  business  assigned  to  the  said  Chancery 

of  the        Division,  which  the  judge,  to  whom  such  business  is 

KWsion^    assigned,  with  the  concurrence  of  the  president  of  the 

same  Division,  deems  proper  to  be  heard  by  a  Divisional 

Court. 

Divisional       44.  Divisional  Courts  may  be  held  for  the  transaction 

Vas^s*'  of  any  part  of  the  business  assigned  to  the  Probate,  Di- 

belonging    vorcc,  and  Admiralty  Division  of  the  said  High  Court, 

Di^ion.    w^i<5h  the  judges  of  such  Division,  with  the  concurrence 

of  the  president  of  the  said  High  Court,  deem  proper  to 

be  heard  by  a  Divisional  Court.    Any  cause  or  matter 

assigned  to  the  said  Probate,  Divorce,  and  Admiralty 

Division  may  be  heard  at  the  request  of  the  president  of 

such  Division,  with  the  concurrence  of  the  president  of 
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tHe  said  High  Court,  by  any  other  judge  of  the  said  High 
Court. 

45.  All  appeals  from  Petty  or  Quarter  Sessions,  from  a  Appeals* 
County  Court,  or  from  any  other  inferior  Court,  which  f^J^Jj. 
might  before  the  passing  of  this  Act  have  been  brought  to  Courts  to 
any  Court  or  judge  whose  jurisdiction  is  by  this  Act^^^^" 
transferred  to  the  High  Court  of  Justice,  may  be  heard  Divisional 
-and  determined  by  Dirisional  Courts  of  the  said  High   ^^^' 
-Court  of  Justice,  consisting  respectively  of  such  of  the 
judges  thereof  as  may  from  time  to  time  be  assigned  for 

that  purpose,  pursuant  to  Eules  of  Court,  or  (subject  to 
Bules  of  Court)  as  may  be  so  assigned  according  to  arrange- 
ments made  for  the  purpose  by  the  judges  of  the  said 
High  Court.  The  determination  of  such  appeals  respec- 
tively by  such  Divisional  Courts  shall  be  final  unless 
special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional  Court  by  which 
any  such  appeal  from  an  inferior  Court  shall  have  been 
heard. 

46.  Subject  to  any  Bules  of  Court,  any  judge  of  the  said  Cases  and 
High  Court,  sitting  in  the  exercise  of  its  jurisdiction  else-  b^*J^eJved 
where  than  in  a  Divisional  Court,  may  reserve  any  case,  for  or  di- 
or  any  point  in  a  case,  for  the  consideration  of  a  Divisional  t^*^™^^ 
Court,  or  may  direct  any  case^  or  point  in  a  case,  to  be  before 
-argued  before  a  Divisional  Court;   and  any  Divisional ciujJJ^''* 
Court  of  the  said  High  Court  shall  have  power  to  hear  and 
determine  any  such  case  or  point  so  reserved  or  so  directed 

io  be  argued. 

See  sec.  22  of  the  Judicature  Act,  1875,  providiug  that  nothing  shall 
take  away  the  right  of  parties  to  have  issues  tried  by  a  jury,  or  the 
right  of  tendering  exceptions  to  the  judge's  ruling,  post,  p.  174. 

47.  The  jurisdiction  and  authorities  in  relation  to  ques-  Provision 
tions  of  law  arising  in  criminal  trials  which  are  now^^^^ 
vested  in  the  justices  of  either  Bench  and  the  Barons  of  Resenred. 
the  Exchequer  by  the  Act  of  the  session  of  the  eleventh 

-and  twelfth  years  of  the  reign  of  Her  present  Majesty, 
chapter  seventy-eight,  intituled  "An  Act  for  the  further 
4tmendment  of  the  administration  of  the  Criminal  Law,"  or 
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any  Act  amending  the  same,  shall  and  may  be  exercised 
after  the  commencement  of  this  Act  by  the  judges  of  the 
High  Gonrt  of  Justice,  or  five  of  them  at  the  least,  of 
whom  the  Lord  Chief  Justice  of  England,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron 
of  the  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be 
part.  The  determination  of  any  such  question  by  the 
judges  of  the  said  High  Court  in  manner  aforesaid  shall 
be  final  and  without  appeal ;  and  no  appeal  shall  lie  from 
any  judgment  of  the  said  High  Court  in  any  criminal 
cause  or  matter,  save  for  some  error  of  law  apparent  upon 
the  record,  as  to  which  no  question  shall  have  been  re- 
served  for  the  consideration  of  the  said  judges  under  the 
said  Act  of  the  eleventh  and  twelfth  years  of  Her  Majesty's 
reign. 

It  is  expreHsly  provided  by  Order  LXII.  of  the  Judicature  Act,  1875, 
that  nothing  in  the  rules  thereto  appended  shall  affect  criminal 
matters,  jx>sf,  chap.  y. 

Motions  48.  Every  motion  for  a  new  trial  of  any  cause  or  matter 

triau  7o  be  ^^  ^bich  a  vordict  has  been  found  by  a  jury,  or  by  a 
heard  by  judge  withoot  a  jury,  and  every  motion  in  arrest  of 
Courts"  judgment^  or  to  enter  judgment  nan  obeiante  veredicto,  or 
to  enter  a  verdict  f<»r  plaintiff  or  defendant,  or  to  enter  a 
nonsuit,  or  to  reduce  damages,  shall  be  heard  before  a 
Divisional  Court ;  and  no  appeal  shall  lie  from  any  judg- 
ment founded  upon  and  applying  any  verdict  unless  a 
motion  has  been  made  or  other  proceeding  taken  before  a 
Divisional  Court  to  set  aside  or  reverse  such  verdict,  or 
the  judgment,  if  any,  founded  thereon,  in  which  case  an 
appeal  shall  lie  to  the  Court  of  Appeal  from  the  decision 
of  the  Divisional  Court  upon  such  motion  or  other  pro- 
ceeding. 

This  section  is  repealed  by  the  second  sclicdule  of  the  Judicature 
Act,  1875.  Provisions  for  new  trials  will  be  found  in  the  rule* 
appended  to  that  Act :  Order  XXXIX.,  ffost,  chap.  r. 

What  49.  No  order  made  by  the  High  Court  of  Justice  or  any 

2iiSi"ot    J^^S®  thereof,  by  the  consent  of  parties,  or  as  to  costs 
be  subject  Only,  which  by  law  are  left  to  the  discretion  of  the  Courts 

to  Appeal. 
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shall  be  subject  to  any  appeal,  except  by  leave  of  the 
Court  or  judge  making  such  order. 

By  Order  LV.  appended  to  the  Judicature  Act,  1875,  costs  are  in 
every  case  to  be  in  the  discretion  of  the  Court,  provided,  never- 
theless, that  where  any  action  or  issue  is  tried  by  a  jury  in  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Divisions,  costs 
shall  follow  the  event  as  usual  at  present,  except  upon  special 
application  made  and  for  good  cause  shewn,  the  judge  before 
whoiQ  such  action  lies,  or  Court,  shall  order  otherwise.  The 
effect  of  this  rule  and  the  above  section  will  be  that  such  order 
will  always  practically  be  free  from  appeal. 

As  to  costs,  see  additional  Rules  of  Court  dated  12th  August,  and 
printed  in  London  Gazette  of  24th  August,  1875 ;  and  /'0>/, 
chap.  vii. 

50.  Every  order  made  by  a  judge  of  the  said  High  Court  As  to  dia- 
in  Chambers,  except  orders  made  in  the  exercise  of  such  ^^^^^ 
discretion  as  aforesaid,  may  be  set  aside  or  discharged  upon  made  in 
notice  by  any  Diyisional  Court,  or  by  the  judge  sitting  in  ^^*"^^"' 
Cotirt,  according  to  the  course  and  practice  of  the  Division 

of  the  High  Court  to  which  the  particular  cause  or  matter 
in  which  such  order  is  made  may  be  assigned;  and  no 
appeal  shall  lie  from  any  such  order,  to  set  aside  or  dis- 
charge which  no  such  motion  has  been  made,  unless  by 
special  leave  of  the  judge  by  whom  such  order  was  made, 
or  of  the  Court  of  Appeal. 

51.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  Provi^iun 
be  lawful  for  any  judge  of  the  Court  of  Appeal,  who  may  oy'^cancv 
consent  so  to  do,  to  sit  and  act  as  a  judge  of  the  said  High  in  the 
Court,  or  to  perform  any  other  oflficial  or  ministerial  acts  j^g^^^^* 
for  or  on  behalf  of  any  judge  absent  from  illness  or  any 

other  cause,  or  in  the  place  of  any  judge  whose  oj£ce  has 
become  vacant,  or  as  an  additional  judge  of  any  Division  ; 
and  while  so  sitting  and  acting  any  such  judge  of  the 
Court  of  Appeal  shall  have  all  the  power  and  authority  of 
a  judge  of  the  said  High  Court. 

52.  In  any  cause  or  matter  pending  before  the  Court  of  Power  of » 
Appeal,  any  direction  incidental  thereto,  not  involving  !*°8ie . 
the  decision  of  the  appeal,  may  be  given  by  a  single  judge  Court  of 
of  the  Court  of  Appeal ;  and  a  single  judge  of  the  Court  of  ^pp*^^- 
Appeal  may  at  any  time  during  vacation  make  any  interim 

order  to  prevent  prejudice  to  the  claims  of  any  parties 
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pending  an  appeal  as  he  may  think  fit ;  but  eyery  such 

order  made  by  a  single  jndge  may  be  discharged  or  varied 

by  the  Court  of  Appeal  or  a  Divisional  Court  thereof. 

Divisional       53.  Every  appeal  to  the  Court  of  Appeal  shall  be  heard 

Co"rt*of^    or  determined  either  by  the  whole  Court  or  by  a  Divisional 

Appeal.       Court  Consisting  of  any  number^  not  less  than  three,  of 

the  judges  thereof.      Any  number  of  such  Divisional 

Courts  may  sit  at  the  same  time.    Any  appeal  which  for 

any  reason  may  be  deemed  fit  to  be  re-argued  before 

decision  or  to  be  re-heard  before  final  judgment  may  be 

so  re-argued  or  re-heard  before  a  greater  number  of  judges 

if  the  Court  of  Appeal  think  fit  so  to  direct. 

This  section  is  repealed  by  the  second  schedule  of  the  Judicature  Act, 
1S7 5,  post f  chap.  v. 

Judges  not  54.  No  judge  of  the  said  Court  of  Appeal  shall  sit  as  a 
to  sit  on  judge  on  the  hearing  of  an  appeal  from  any  judgment  or 
from  their  order  made  by  himself  or  made  by  any  Divisional  Court 
mend    "    ^^  *^®  High  Court  of  which  he  was  himself  a  member. 

This  section  is  repealed  by  sec.  4  of  the  Judicature  Act,  1875,  pwt, 
p.  161. 

Arrange-        55.  All  such  arrangements  as  may  be  necessary  or  proper 
bluSnew  of  ^^^  *^®  transaction  of  the  business  from  time  to  time  pend- 
Court  of     ing  before  the  Court  of  Appeal,  and  for  constituting  and 
nnTfor      holding  Divisional  Courts  thereof,  shall  be  made  by  and 
hearing      under  the  direction  of  the  president  and  the  other  ex- 
transferred  ofiicio  and  Ordinary  judges  of  the  said  Court  of  Appeal  ; 
from  the    ajj^  if  Her  Majesty  shall  be  pleased  by  Order  in  Council 
Committee  to  direct  that  the  hearing  of  such  appeals  and  petitions  to 
of  the        Her  Majesty  in  Council  as  hereinbefore  mentioned  shall 
c'ouncii.     be  referred  to  the  said  Court  of  Appeal,  not  less  than  one 
Divisional  Court  of  the  said  Court  of  Appeal  shall  sit 
throughout  the  year  (except  during  vacations)  for  the 
hearing  of  such  of  the  appeals  and  petitions  so  referred  as 
may  from  time  to  time  be  depending  and  ready  for  hear- 
ing, which  Divisional  Court  shall  be  composed  (as  far  as 
may  be  found  practicable)  of  judges  of  the  Court  of  Appeal 
who  are  also  members  of  Her  Majesty's  Privy  Council ; 
and  any  member  of  Her  Majesty's  Privy  Council  who, 
having  held  the  office  of  a  judge  in  tho  East  Indies  or  in 


PABT IV.]  JUDICATUBE  ACT,  1873.  133 

any  of  Her  Majesty's  dominions  beyond  the  seas,  shall 
have  been  appointed  by  Her  Majesty,  under  the  Acts  re- 
lating to  the  Judicial  Committee  of  the  Privy  Council,  to 
attend  the  sittings  of  the  said  Judicial  Committee,  may 
attend  the  sittings  of  any  such  Diyisional  Court  of  the 
Court  of  Appeal ;  and  with  respect  to  the  place  of  sitting 
of  any  such  last-mentioned  Diyisional  Court,  and  any  at- 
tendance or  service  therein,  or  in  aid  of  the  proceedings 
thereof,  which  may  be  required  from  the  Begistrar  or  any 
other  officer  of  Her  Majesty's  Privy  Council,  all  such  ar- 
rangements as  may  be  necessary  or  proper  shall  be  made 
by  the  Lord  Chancellor,  as  President  of  the  Court  of  Ap- 
peal, with  the  concurrence  of  the  President  for  the  time 
being  of  Her  Majesty's  Privy  Council ;  and  the  President 
of  Her  Majesty's  Privy  Council  shall  from  time  to  time 
give  such  directions  to  the  Begistrar  and  other  officers  of 
the  said  Privy  Council  as  may  be  necessary  or  proper  for 
the  purpose  of  carrying  such  last-mentioned  arrangements 
into  effect. 


PAST  IV. 

TRIAL  AND  PROCEBimE. 


son. 


56.  Subject  to  any  Bules  of  Court  and  to  such  right  as  References 
may  now  exist  to  have  particular  cases  submitted  to  the  ^^  "*^' 
verdict  of  a  jury,  any  question  arising  in  any  cause  or 
matter  (other  than  a  criminal  proceeding  by  the  Crown) 
before  the  High  Court  of  Justice  or  before  the  Court  of 
Appeal,  may  be  referred  by  the  Court  or  by  any  Divisional 
Court  or  judge  before  whom  such  cause  or  matter  may  be 
pending,  for  inquiry  and  report  to  any  official  or  special 
referee,  and  the  report  of  any  such  referee  may  be  adopted 
wholly  or  partially  by  the  Court,  and  may  (if  so  adopted) 
be  enforced  as  a  judgment  by  the  Court.  The  High  Court 
or  the  Court  of  Appeal  may  also,  in  any  such  cause  or 
matter  as  aforesaid  in  which  it  may  think  it  expedient  so 
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Power  to 

direct 

trials 

before 

Hcferces. 


Power  of 
Referees 
and  effect 
of  their 
Hadiogs. 


to  do,  call  in  the  aid  of  one  or  more  assessors  specially 
qualified,  and  try  and  hear  such  cause  or  matter  wholly 
or  partially  with  the  assistance  of  such  assessors.  The 
remuneration,  if  any,  to  be  paid  to  such  special  referees 
or  assessors  shall  be  determined  by  the  Court. 

57.  In  any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  said  High  Court  in 
which  all  parties  interested  who  are  under  no  disability 
consent  thereto,  and  also  without  such  consent  in  any 
such  cause  or  matter  requiring  any  prolonged  examina- 
tion of  documents  or  accounts,  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the  Court  or 
a  judge,  conveniently  be  made  before  a  jury,  or  conducted 
by  the  Court  through  its  other  ordinary  officers,  the  Court 
or  a  judge  may  at  any  time,  on  such  terms  as  may  be 
thought  proper,  order  any  question  or  issue  of  fact  or  any 
question  of  account  arising  therein  to  be  tried  either 
before  an  official  referee,  to  be  appointed  as  hereinafter 
proyided,  or  before  a  special  referee  to  be  agreed  on  be- 
tween the  parties ;  and  any  such  special  referee  so  agreed 
on  shall  have  the  same  powers  and  duties  and  proceed  in 
the  same  manner  as  an  official  referee.  All  such  trials 
before  referees  shall  be  conducted  in  such  manner  as  may 
be  prescribed  by  Bules  of  Court,  and  subject  thereto  in 
such  manner  as  the  Court  or  judge  ordering  the  same 
shall  direct. 

As  to  the  appointment  of  these  referees,  see  sec.  83,  post,  p.  148. 

58.  In  all  cases  of  any  reference  to  or  trial  by  referees 
under  this  Act  the  referees  shall  be  deemed  to  be  officers 
of  the  Court,  and  shall  have  such  authority  for  the  pur- 
pose of  such  reference  or  trial  as  shall  be  prescribed  by 
Bules  of  Court  or  (subject  to  such  rules)  by  the  Court  or 
judge  ordering  such  reference  or  trial ;  and  the  report  of 
any  referee  upon  any  question  of  fact  on  any  such  trial 
shall  (unless  set  aside  by  the  Court)  be  equivalent  to  the 
yerdict  of  a  jury. 

The  rules  affecting  trial  by  referees  will  be  found  in  the  Judicature 
Act,  1875,  Order  XXXVL,  Rules  29-34,  po9t,  chap,  v. 
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59.  With  respect  to  all  such  proceedings  before  referees  Powers  of 
and  their  reports,  the  Court,  or  such  judge  as  aforesaid,  resj^ctto 
shall  have,  in  addition  to  any  other  powers,  the  same  or  ?^^^^' 
the  like  powers  as  are  given  to  any  Court  whose  jurisdic-  R^rees^" 
tion  is  hereby  transferred  to  the  said  High  Court  with 
respect  to  references  to  arbitration  and  proceedings  before 
arbitrators  and  their  awards  respectively,  by  the  Common 

Law  Procedure  Act,  1854. 

60.  And  whereas  it  is  expedient  to  facilitate  the  pro-  Her 
secution  in  country  districts  of  such  proceedings  as  may  JJ*f  g^^^. 
be  more  speedily,  cheaply,  and  conveniently  carried  on  biish 
therein,  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  ^^^^^^^^^ 
Council,  from  time  to  time  to  direct  that  there  shall  be  in  the 
district  registrars  in  such  places  as  shall  be  in  such  order  fo^thJ 
mentioned  for  districts  to  be  thereby  de&ned,  from  which  Sapreme 
VTrits  of  summons  for  the  commencement  of  actions  in  the  ^^^^' 
High  Court  of  Justice  may  be  issued,  and  in  which  such 
proceedings  may  be  taken  and  recorded  as  are  hereinafter 
mentioned ;  and  Her  Majesty  may  thereby  appoint  that 

any  registrar  of  any  County  Court,  or  any  registrar  or 
prothonotary  or  district  prothonotary  of  any  local  Court 
whose  jurisdiction  is  hereby  transferred  to  the  said  High 
Court  of  Justice,  or  from  which  an  appeal  is  hereby  given 
to  the  said  Court  of  Appeal,  or  any  person  who,  having 
been  a  district  registrar  of  the  Court  of  Probate,  or  of  the 
Admiralty  Court,  shall  under  this  Act  become  and  be  a 
district  registrar  of  the  said  High  Court  of  Justice,  or  who 
shall  hereafter  be  appointed  such  district  registrar,,  shall 
and  may  be  a  district  registrar  of  the  said  High  Court  for 
the  purpose  of  issuing  such  writs  as  aforesaid,  and  having 
such  proceedings  taken  before  him  as  are  hereinafter  men- 
tioned. This  section  shall  come  into  operation  imme- 
diately upon  the  passing  of  this  Aci 

This  section  has  been  amended  by  sec.  13  of  the  Judicature  Act,  1875. 

For  the  rules  affecting  district  registrars,  see  Order  Y.,  Rules  1-3, 

and  Order  XXXV.  post,  pp.  168, 196,  et  seq. 
By  Order  in  Council  dated  12th  August,  and  inserted  in  London 

Gazette  of  24th  August^  1875,  district  registrars  for  numerous 

places  have  been  appointed.    8eo  post,  p.  169. 
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Seals  of  61  •  In  eyery  such  district  registry  such  seal  shall  b& 

Registries.  ^^^^  *^  *^®  ^^'^  Chancellor  shall  from  time  to  time,, 
either  before  or  after  the  time  fixed  for  the  commence-- 
ment  of  this  Act,  direct,  which  seal  shall  be  impressed  on 
every  writ  and  other  document  issued  out  of  or  filed  in 
such  district  registry,  and  all  such  writs  and  documents, 
and  all  exemplifications  and  copies  thereof,  purporting  to 
be  sealed  with  the  seal  of  any  such  district  registry,  shall 
in  all  parts  of  the  United  Kingdom  be  receiyed  in  eyidence 
without  further  proof  thereof. 
Powers  of       62.  All  such  district  registrars  shall  haye  power  to 
R^istrars.  administer  oaths  and  perform  such  other  duties  in  respect 
of  any  proceedings  pending  in  the  said  High  Court  of 
Justice  or  in  the  said  Court  of  Appeal  as  may  be  assigned 
to  them  from  tim£  to  time  by  Bules  of  Court,  or  by  any 
apecial  order  of  the  Court. 
Fees  to  be       63.  The  Lord  Chancellor,  with  the  sanction  of  the 
District^    Treasury,  may,  either  before  or  after  the  commencement 
Regutrara.  of  this  Act,  fix,  and  may  afterwards,  with  the  like  sanc- 
tion, from  time  to  time  alter,  a  table  of  fees  to  be  taken 
by  such  district  registrars  in  respect  of  all  business  to  be 
done  under  this  Act ;  and  such  fees  shall  be  receiyed  and 
collected  by  stamps,  denoting  in  each  case  the  amount  of 
the  fee  payable.    The  provisions  of  the  "  Courts  of  Justice 
(Salaries  and  Funds)  Act,  1869,"  as  to  fees  to  be  taken  by 
stamps,  shall  apply  to  the  fees  to  be  received  and  collected 
by  stamps  under  this  Act. 

This  bection  has  been  repealed  by  the  second  schedule  of  the  Judica- 
ture Act,  1875,  postf  chap.  y. 

Proceed-         64.  Subject  to  the  Rules  of  Court  in  force  for  the  time 
uken^in*  being,  writs  of  summons  for  the  commencement  of  actions 
District      in  the  High  Court  of  Justice  shall  be  issued  by  the  dis- 
Kegistnes.  ^^^^^  registrars  when  thereunto  required ;  and  unless  any 
order  to  the  contrary  shall  be  made  by  the  High  Court  of 
Justice,  or  by  any  judge  thereof,  all  such  further  proceed- 
ings, including  proceedings  for  the  arrest  or  detention  of 
a  ship,  her  tackle,  apparel,  furniture,  cargo,  or  freight,  as 
may  and  ought,  to  be  taken  by  the  respectiye  parties  to 


PAOTiT.]  JUDICATURE  ACT,  1873.  137 

such  action  in  the  said  High  Gonrt  down  to  and  including 
entry  for  trial,  or  (if  the  plaintiff  is  entitled  to  sign  final 
judgment  or  to  obtain  an  order  for  an  account  by  reason 
of  the  non-appearance  of  the  defendant)  down  to  and 
including  final  judgment,  or  an  order  for  an  account,  may 
be  taken  before  the  district  registrar,  and  recorded  in  the 
district  registry,  in  such  manner  as  may  be  prescribed  by 
Bules  of  Court;  and  all  such  other  proceedings  in  any 
such  action  as  may  be  prescribed  by  Bules  of  Court  shall 
be  taken,  and  if  necessary  may  be  recorded  in  the  same 
district  registry. 

As  to  writs  of  summons  being  issued  out  of  district  registries,  see 
Order  V.,  Rules  l-3,jxM^,p.  196;  and  as  to  further  proceedings 
in  them,  see  Order  XXX. V.,  poei^  chap,  v.,  and  ante,  note  at 
p.  135. 

65.  Any  party  to  an  action  in  which  a  writ  of  summons  Power  for 
shall  have  been  issued  from  any  such  district  registry  ^^^^J^^*^ 
shall  be  at  liberty  at  any  time  to  apply,  in  such  manner  proceed- 
as  shall  be  prescribed  by  Bules  of  Court,  to  the  said  High  Sutr^°* 
Court,  or  to  a  judge  in  Chambers  of  the  Dirision  of  the  Registries. 
said  High  Court  to  which  the  action  may  be  assigned,  to 
remove  the  proceedings  from  such  district  registry  into 
the  proper  office  of  the  said  High  Court ;  and  the  Court 
or  judge  may,  if  it  be  thought  fit,  grant  such  application, 
and  in  such  case  the  proceedings  and  such  original  docu- 
ments, if  any,  as  may  be  filed  therein  shall  upon  receipt 
of  such  order  be  transmitted  by  the  district  registrar  to 
the  proper  office  of  the  said  High  Court,  and  the  said 
action  shall  thenceforth  proceed  in  the  said  High  Court  in 
the  same  manner  as  if  it  had  been  originally  commenced 
by  a  writ  of  summons  issued  out  of  the  proper  office  in 
London;  or  the  Court  or  judge,  if  it  be  thought  right, 
may  thereupon  direct  that  the  proceedings  may  continue 
to  be  taken  in  such  district  registry. 

The  role  directing  the  manner  in  which  application  is  to  be  made  to 
the  Court  or  a  judge  to  remove  an  action  is  Order  XXXV., 
Rule  13,  post,  chap.  v. 

Order  XXXV.,  Rule  11,  fixes  the  cases  in  which  an  action  may  be 
removed  by  a  defendant  of  right  without  any  application,  and 
Rule  12  prescribes  the  manner  in  which  this  can  be  done,  post, 
chap.  r. 
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Accounts        66.  It  shall  be  lawful  for  the  Court,  or  any  judge  of  the 

qubies       Divisiou  to  which  any  cause  or  matter  pending  in  the  said 

may  be      High  Gourt  is  assigued,  if  it  shall  be  thought  fit,  to  order 

iHstrict  °  that  any  books  or  documents  may  be  produced,  or  any 

Registrars,  accouuts  taken  or  inquiries  made,  in  the  office  of  or  by 

any  such  district  registrar  as  aforesaid ;  and  in  any  such 

case  the  district  registrar  shall  proceed  to  carry  all  such 

directions  into  effect  ill  the  manner  prescribed;  and  in 

any  case  in  which  any  such  accounts  or  inquiries  shall 

haye  been  directed  to  be  taken  or  made  by  any  district 

registrar,  the  report  in  writing  of  such  district  registrar 

as  to  the  result  of  such  accounts  or  inquiries  may  be 

acted  upon  by  the  Court,  as  to  the  Court  shall  seem  fit. 

30&31         67.   The  provisions   contained  in  the  fifth,   seventh, 

^*^**^^^|^' eighth,  and  tenth  sections  of  the  County  Courts  Acts, 

and  10 'to'  1867,  shall  apply  to  all  actions  commenced  or  pending  in 

actfoMin    *^®  ^^^^  High  Court  of  Justice  in  which  any  relief  is 

High         sought  which  can  be  given  in  a  County  Court. 

•Court. 

These  sections  refer  to  coets  in  actions  whicli  might  have  been  tried 

in  County  Courts,  and  aW  to  cases  in  which  actions  may  be 

remitted  from  a  Superior  Court  to  a  County  Court  See  farther, 

as  to  costs,  note  to  sec.  49,  ante,  p.  131,  and  post,  chap.  vil. ; 

as  to  County  Court  costs,  ante,  p.  31. 

Rules  of        68.  Subject  to  the  provisions  of  this  Act,  Her  Majesty 
be  mad"  by  ^^7f  **  ^^7  *^^^  before  the  commencement  of  this  Act, 
Order  in     by  and  with  the  advice  of  the  Lord  Chancellor,  the  Lord 
be^e  com-  Chief  Justico  of  England,  and  the  other  judges  of  the 
mencement  several  Courts  intended  to  be  united  and  consolidated  by 
^   ^  *  this  Act,  or  of  the  greater  number  of  them,  (of  whom  the 
Lord  Chancellor  and  the  Lord  Chief  Justice  of  England 
shall  be  two,)  cause  to  be  prepared  rules,  in  this  Act  re- 
ferred to  as  Bules  of  Court,  providing  as  follows : 

1.  For  the  regulation  of  the  sittings  of  the  High 

Court  of  Justice  and  the  Court  of  Appeal,  and  of 
of  any  Divisional  or  other  Courts  thereof  respec- 
tively, and  of  the  judges  of  the  said  High  Court 
sitting  in  Chambers ; 

2.  For  the  regulation  of  circuits,  including  the  times 

and  places  at  which  they  are  to  be  holden  and  the 
business  to  be  transacted  thereat ; 
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3.  For  the  regnlation  of  all  matters  consistent  with  or 

not  expressly  determined  by  the  rules  contained 
in  the  schedule  hereto,  which,  under  and  for  the 
purposes  of  such  last-mentioned  rules,  require  to 
be,  or  conveniently  may  be  defined  or  regulated 
by  further  Eules  of  Court ; 

4.  And,  generally,  for  the  regulation  of  any  matters 

relating  to  the  practice  and  procedure  of  the  said 
Courts  respectirely,  or  to  the  duties  of  the  officers 
thereof,  or  to  the  costs  of  proceedings  therein,  or 
to  the  conduct  of  ciyil  or  criminal  business  coming 
within  the  cognisance  of  the  said  Courts  respec- 
tiyely,  for  which  provision  is  not  expressly  made 
by  this  Act  or  by  the  rules  contained  in  the 
schedule  hereto. 
All  Bules  of  Court  mq^e  in  pursuance  of  this  section  Rules  to  be 
shall  be  laid  before  each  House  of  Parliament  within  forty  p^Hit^**^^ 
•days  next  after  the  same  are  made,  if  Parliament  is  then  ment,  and 
sitting,  or  if  not,  within  forty  days  after  the  then  next  ^Yuiied 
meeting  of  Parliament ;  and  if  an  address  is  presented  to  <"^  address 
Her  Majesty  by  either  of  the  said  Houses,  within  the  uZt^"" 
next  subsequent  forty  days  on  which  the  said  House  shall 
have  sat,  praying  that  any  such  rules  may  be  annulled. 
Her  Majesty  may  thereupon  by  Order  in  Council  annul 
the  same;  and  the  rules  so  annulled  shall  thenceforth  be« 
i^ome  void  and  of  no  effect,  but  without  prejudice  to  the 
validity  of  any  proceedings  which  may  in  the  meantime 
have  been  taken  under  the  same.    This  section  shall  come 
into  operation  immediately  on  the  passing  of  this  Act. 

This  fiection  is  repealed  by  the  second  schedule  of  the  Judicature  Act, 
1876,  po8t,  chap.  v. ;  see  38  &  39  Vict  c  77,  s.  17,  paei,  p.  171. 

69.  The  rules  contained  in  the  schedule  to  this  Act  Rules  in 
<which  shaU  be  read  and  taken  as  part  of  this  Act)  shall  ^)f^^ 
•come  into  operation  immediately  on  the  commencement  of  iate  proce- 

HnrA  fill 

this  Act,  and,  as  to  all  matters  to  which  they  extend,  shall  changed  hj 
thenceforth  regulate  the  proceedings  in  the  High  Court  of  other  rules 
Justice  and  the  Court  of  Appeal  respectively,  unless  and  mencemTnt 
until,  by  the  authority  hereinafter  in  that  behalf  provided,  ^^  -^ct- 
4my  of  them  may  be  altered  or  varied;  but  such  rules. 
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and  also  all  rules  to  be  made  before  the  commencement  of 
this  Act,  as  hereinbefore  mentioned,  shall  for  all  the  pur- 
poses of  this  Act  be  Bules  of  Court  capable  of  being 
annulled  or  altered  by  the  same  authority  by  which  any 
other  Bules  of  Court  may  be  made,  altered,  or  annulled 
after  the  commencement  of  this  Act. 

Bales  in  first  schedule  to  1875  Act  snlMtiluted  for  these  rules :  see 
88  A;  39  Vict.  c.  77,  as.  16,  17,|xw^,  p.  171,  chap,  v.,  and  note 
at  p.  14]. 

Rules  of         70.  All  Bules  and  Orders  of  Court  which  shall  be  in 
Rebate,     fQjgg  ju  tjjg  Court  of  Probato,  the  Court  for  Divorce  and 
Admiralty,  Matrimonial  Causes,  the  Admiralty  Court,  and  the  London 
ru^tc*"^'  Court  of  Bankruptcy  respectively,  at  the  time  of  the  com- 
Conrts  to    meucemeut  of  this  Act,  except  so  far  as  they  are  hereby 
^^^g|®^*^^  expressly  varied,  shall  remain  and  be  in  force  in  the  High 
Court.       Court  of  Justice  and  in  the  Court  of  Appeal  respectively 
in  the  same  manner  in  all  respects  as  if  they  had  been 
contained  in  the  schedule  to  this  Act  until  they  shall  re- 
spectively be  altered  or  annulled  by  any  Bules  of  Court 
made  after  the  commencement  of  this  Act. 

See  88  d?  39  Viot.  c  77,  s.  18,  post,  p.  171 ;  and  note  at  p.  141. 

Criminal        71.  Subject  to  any  Bules  of  Court  to  be  made  under  and 
suVect'to  ^y  ▼irtu©  of  this  Act,  the  practice  and  procedure  in  all 
future       criminal  causes  and  matters  whatsoever  in  the  High  Court 
wmSn***    of  Justice  and  in  the  Court  of  Appeal  respectively,  in- 
unaitered.  cluding  the  practice  and  procedure  with  respect  to  Crown 
cases  reserveii,  shall  be  the  same  as  the  practice  and  pro- 
cedure in  similar  causes  and  matters  before  the  passing  of 
this  Act. 

See  88  &  39  Vict.  c.  77,  s.  19,  pod,  p.  173 ;  and  note  at  p.  141. 

Act  not  to      72.  Nothing  in  this  Act  or  in  the  schedule  hereto,  or  in 
affect  rules  n^y  Bules  of  Court  to  be  made  by  virtue  hereof,  save  a& 

of  evidence       •'  *f  * 

or  juries,  far  as  relates  to  the  power  of  the  Court  for  special  reasons' 
to  allow  depositions  or  affidavits  to  be  read,  shall  affect  the 
mode  of  giving  evidence  by  the  oral  examination  of  wit- 
nesses in  trials  by  jury,  or  the  rules  of  evidence,  or  the 
law  relating  to  jurymen  or  juries. 

See  38  &  89  Yict.  c.  77,  a.  20,  poti^  p.  173 ;  and  note  at  p.  141. 

73.  Save  as  by  this  Act,  or  by  any  Bules  of  Court 
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(whether  contained  in  the  schedule  to  this  Act,  or  to  be  Saving  of 
made  tmder  the  anthority  thereof),  is  or  shall  be  othervrise  procejure 
provided,  all  forms  and  methods  of  procedure  which  at  the  of  Courts 
commencement  of  this  Act  were  in  force  in  any  of  the  i^consiv^ 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  said  t«nt  with 

.  this  Act  or 

High  Court,  and  to  the  said  Court  of  Appeal,  respectively,  Rules. 
under  or  by  virtue  of  any  law,  custom.  General  Orders,  or 
rules  whatsoever,  and  which  are  not  inconsistent  with  this 
Act  or  with  any  rules  contained  in  the  said  schedule  or  to 
be  made  by  virtue  of  this  Act,  may  continue  to  be  used 
and  practised  in  the  said  High  Court  of  Justice,  and  the 
said  Court  of  Appeal,  respectively,  in  such  and  the  like 
cases,  and  for  such  and  the  like  purposes,  as  those  to 
which  they  would  have  been  applicable  in  the  respective 
Courts  of  which  the  jurisdiction  is  so  transferred,  if  this 
Act  had  not  passed. 

See  38  &  39  Vict.  c.  77,  see.  21,  poit,  chap.  v. ;  and  note  below. 

74.  From  and  after  the  commencement  of  this  Act,  the  Power  to 
Supreme  Court  may  at  any  time,  with  the  concurrence  of  ^'^^  ^^ 
a  majority  of  the  judges  thereof  present  at  any  meeting  after  com- 
for  that  purpose  held  (of  which  majority  the  Lord  Chan-  Jf  A^r*^^' 
cellor  shall  be  one),  alter  or  annul  any  Bules  of  Court  for 
the  time  being  in  force,  or  make  any  new  Bules  of  Court, 
for  the  purpose  of  regulating  all  such  matters  of  practice 
and  procedure  in  the  Supreme  Court,  or  relating  to  the 
suitors  or  ojfficers  of  the  said  Court,  or  otherwise,  as  under 
the  provisions  of  this  Act  are  or  may  be  regulated  by 
Bules  of  Court :  Provided,  that  any  rule  made  in  the  ex- 
ercise of  this  power,  whether  for  altering  or  annulling  any 
then  existing  rule,  or  for  any  other  purpose,  shall  be  laid 
before  both  Houses  of  Parliament,  within  the  same  time, 
and  in  the  same  manner  and  with  the  same  effect  in  all 
respects,  as  is  hereinbefore  provided  with  respect  to  the 
said  rules  to  be  made  before  the  commencement  of  this 
Act,  and  may  be  annulled  and  made  void  in  the  same 
manner  as  such  last-mentioned  rules. 

The  above  sections,  from  sec.  68  to  sec  74,  both  inclusive,  have 
been  repealed.     For  provisions  in  substitution  thereof,  see  the 
^  Judicature  Act,  1875,  sees.  16-21 ;  poBt,  pp.  171-174,  and  second 

schedule  of  chap.  r,,po$t. 
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Councils  of  75.  A  Council  of  the  judges  of  the  Supreme  Court,  of 
consider  which  duc  notice  shall  be  giyen  to  all  the  said  judges,. 
procedure   ghall  asscmble  once  at  least  in  every. year,  on  such  day  or 

nSnistra-  ^^7^  ^^  ^^^^  ^  ^®^  ^7  *^®  ^^^^  Chancellor,  with  the^ 
tionof  concurrence  of  the  Lord  Chief  Justice  of  England,  for  the 
JUS  ice.  piirpoBe  of  considering  the  operation  of  this  Act  and  of 
the  Bules  of  Court  for  the  time  being  in  force,  and  also 
the  working  of  the  several  offices  and  the  arrangements 
relative  to  the  duties  of  the  officers  of  the  said  Courts  re- 
spectively, and  of  inquiring  and  examining  into  any  defects- 
which  may  appear  to  exist  in  the  system  of  procedure  or 
the  administration  of  the  law  in  the  said  High  Court  of 
Justice  or  the  said  Court  of  Appeal,  or  in  any  other  Court 
from  which  any  appeal  lies  to  the  said  High  Court  or  any 
judge  thereof,  or  to  the  said  Court  of  Appeal ;  and  they 
shall  report  annually  to  one  of  Her  Majesty's  Principal 
Secretaries  of  State  what  (if  any)  amendments  or  altera- 
tions it  would  in  their  judgment  be  expedient  to  make  in 
this  Act,  or  otherwise  relating  to  the  administration  of 
justice,  and  what  other  provisions  (if  any)  which  cannot 
be  carried  into  effect  without  the  authority  of  Parliament 
it  would  be  expedient  to  make  for  the  better  administra* 
tion  of  justice.  Any  extraordinary  council  of  the  said 
judges  may  also  at  any  time  be  convened  by  the  Lord 
Chancellor. 
Acts  of  76.  All  Acts  of  Parliament  relating  to  the  several 

r^tfnTto  Courts  and  judges,  whose  jurisdiction  is  hereby  transferred 
former  to  the  Said  High  Court  of  Justice  and  the  said  Court  of 
u  read  M  ^PP^al  respectively,  or  wherein  any  of  such  Courts  or 
applying  judges  are  mentioned  or  referred  to,  shall  be  construed 
under  this  *^^  *^^®  ^^^^^^^  SO  far  as  relates  to  anything  done  or  to  be 
Act.  done  after  the  commencement  of  this  Act,  as  if  the  said 

High  Court  of  Justice  or  the  said  Court  of  Appeal,  and 
the  judges  thereof,  respectively,  as  the  case  may  be,  had 
been  named  therein  instead  of  such  Courts  or  judge* 
whose  jurisdiction  is  do  transferred  respectively ;  and  in 
all  cases  not  hereby  expressly  provided  for  in  which,  under 
any  such  Act,  the  concurrence  or  the  advice  or  consent  of 
the  judge  or  any  judges,  or  of  any  number  of  the  judges^ 
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of  any  one  or  more  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of  Justice  is  made 
necessary  to  the  exercise  of  any  power  or  authority  capable 
of  being  exercised  after  the  commencement  of  this  Act, 
such  power  or  authority  may  be  exercised  by  and  with 
the  concurrence,  advice,  or  consent  of  the  same  or  a  like 
number  of  judges  of  the  said  High  Court  of  Justice ;  and 
all  general  and  other  commissions,  issued  under  the  Acts 
relating  to  the  Central  Criminal  Court  or  otherwise,  by 
virtue  whereof  any  judges  of  any  of  the  Courts  whose 
jurisdiction  is  so  transferred  may,  at  the  commencement 
of  this  Act,  be  empowered  to  try,  hear,  or  determine  any 
causes  or  matters,  criminal  or  civil,  shall  remain  and  be 
in  full  force  and  effect,  unless  and  until  they  shall  respec- 
tively be  in  due  course  of  law  revoked  or  altered. 


PAET  V. 

OFFICERS  AND  OFFICES. 

77.  The  Queen's  Bemembrancer,  and  all  masters,  secre-  Transferor 
taries,  registrars,  clerks  of  records  and  writs,  associates,  staff'o/ 
prothonotaries,  chief  and  other  clerks,  commissioners  to  2®^"  *^ 

Supreme 

take  oaths  or  affidavits,  messengers,  and  other  officers  and  Court. 
assistants  at  the  time  of  the  commencement  of  this  Act 
attached  to  any  Court  or  judge  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court,  or  to  the  Court  of 
Appeal,  and  also  all  registrars,  clerks,  officers,  and  other 
persons  at  the  time  of  the  commencement  of  this  Act  en- 
gaged in  the  preparation  of  commissions  or  writs,  or  in 
the  registration  of  judgments  or  any  other  ministerial 
duties  in  aid  of,  or  connected  with,  any  Court,  the  juris- 
diction of  which  is  hereby  transferred  to  the  said  Courts 
respectively,  shall,  from  and  after  the  commencement  of 
this  Act,  be  attached  to  the  Supreme  Court,  consisting  of 
the  said  High  Court  of  Justice  and  the  said  Court  of 
Appeal :  provided,  that  all  the  duties  with  respect  to  ap- 
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peals  from  the  Court  of  Chancery  of  the  County  Palatine 
of  Lancaster  which  are  now  performed  by  the  Clerk  of  the 
Council  of  the  Duchy  of  Lancaster  shall  be  performed  by 
the  registrars,  taxing  masters,  and  other  officers  by  whom 
like  duties  are  discharged  in  the  Supreme  Court;  and 
the  said  Clerk  of  the  Council  of  the  Duchy  of  Lancaster 
shall  not  be  an  officer  attached  to  the  said  Court. 

The  officers  so  attached  shall  have  the  same  rank  and 
hold  their  offices  by  the  same  tenure  and  upon  the  same 
tonus  and  conditions,  and  receive  the  same  salaries,  and, 
if  entitled  to  pensions,  be  entitled  to  the  same  pensions, 
as  if  this  Act  had  not  passed,  and  any  such  officer  who  is 
removeable  by  the  Court  to  which  he  is  now  attached 
shall  be  removeable  by  the  Court  to  which  he  shall  be 
attached  under  this  Act,  or  by  the  majority  of  the  judges 
thereof. 

The  existing  registrars  and  clerks  to  the  registrars  in 
the  Chancery  Begistrar's  office  shall  retain  any  right  of 
succession  secured  to  them  by  Act  of  Parliament,  so  as  to 
entitle  them  in  that  office,  or  in  any  substituted  office,  to 
the  succession  to  appointments  with  similar  or  analogous 
duties  and  with  equivalent  salaries. 

The  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively,  or  in  any 
Divisional  or  other  Court  thereof,  or  in  the  chambers  of 
any  judge  thereof,  other  than  that  performed  by  the 
judges,  shall  be  distributed  among  the  several  officers 
attached  to  the  Supreme  Court  by  this  section  in  such 
manner  as  may  be  directed  by  Bules  of  Court :  and  such 
officers  shall  perform  such  duties  in  relation  to  such 
business  as  may  be  directed  by  Bules  of  Court,  with  this 
qualification,  that  the  duties  required  to  be  performed  by 
any  officer  shall  be  the  same,  or  duties  analogous  to  those 
which  he  performed  previously  to  the  passing  of  this  Act ; 
and,  subject  to  such  Bules  of  Court,  all  such  officers  re- 
spectively shall  continue  to  perform  the  same  duties,  as 
nearly  as  may  be,  in  the  same  manner  as  if  this  Act  had 
not  passed. 
•  All  secretaries,  clerks,  and  other  officers  attached  to 
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any  existing  judge  who  under  the  provisions  of  this  Act 
shall  become  a  judgje  of  the  High  Court  of  Justice,  or  of 
the  Court  of  Appeal,  shall  continue  attached  to  such  judge 
and  shall  perform  the  same  duties  as  those  which  they 
have  hitherto  performed,  or  duties  analogous  thereto ;  and 
all  such  last-mentioned  officers  shall  have  the  same  rank 
and  hold  their  offices  by  the  same  tenure,  and  upon  the 
same  terms  and  conditions,  and  receive  the  same  salaries, 
and,  if  entitled  to  pensions,  be  entitled  to  the  same  pen* 
sions,  as  if  this  Act  had  not  passed :  provided  that  the 
Lord  Chancellor  may,  with  the  consent  of  the  Treasury, 
increase  the  salary  of  any  existing  officer  whose  duties  are 
increased  by  reason  of  the  passing  of  this  Act. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  any 
officer  coming  within  the  provisions  of  this  section,  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
may,  in  the  event  of  such  office  being  considered  unneces- 
sary, abolish  the  same,  or  may  reduce  the  salary,  or  alter 
the  designation  or  duties  thereof,  notwithstanding  that 
the  patronage  thereof  may  be  vested  in  an  existing  judge. 
Nothing  in  this  Act  contained  shall  interfere  with  the 
office  of  marshal  attending  any  Commissioner  of  Assize. 

This  clause  is  amended  by  sec.  34,  of  the  Judicature  Act,  1875, 
post,  p.  187. 

78.  The  existing  Queen's  Counsel  of  the  County  Pala<-  officers  of 
tine  of  Lancaster  shall  for  the  future  have  the  same  prece*-  pj^^^**^ 
dence  in  the  county,  and  the  existing  prothonotaries  and  Lancaster 
district  prothonotaries,  and  other  officers  of  the  Court  of  ^^^'' 
Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham  respectively,  and  their  successors,  shall  (subject 
to  Bules  of  Court)  perform  the  same  or  the  like  duties  and 
exercise  the  same  or  the  like  powers  and  authorities  in 
respect  of  all  causes  and  matters  depending  in  those 
Courts  respectively  at  the  commencement  of  this  Act,  and 
also  in  respect  of  all  causes  and  matters  which  may 
afterwards  be  commenced  in  the  High  Court  of  Justice  in 
the  manner  heretofore  practised  in  the  said  Court  of 
Common  Pleas  at  Lancaster  and  the  said  Court  of  Pleas  at 
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Dnrham  respectively,  as  at  the  commencement  of  this  Act 
may  lawfully  be  performed  and  exercised  by  them  respec- 
tively under  any  Acts  of  Parliament  for  the  time  being 
in  force  with  respect  to  the  said  last-mentioned  Gonrts 
respectively,  or  under  any  other  authority ;  and  all  powers 
in  respect  of  any  such  prothonotaries,  district  prothono- 
taries,  or  other  officers  of  the  C!ourt  of  Common  Pleas  at 
Lancaster,  which  at  the  commencement  of  this  Act  may 
be  vested  by  law  in  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster,  under  any  such  Act  of 
Parliament  or  otherwise,  and  to  which  the  concurrence  of 
any  other  authority  may  not  be  required,  shall  and  may 
be  exercised  after  the  commencement  of  this  Act  by  the 
Lord  Chancellor ;  and  all  the  powers  of  making  or  pub- 
lishing any  general  rules  or  orders  with  respect  to  the 
powers  or  duties  of  such  prothonotaries,  district  protho- 
notaries,  or  other  officers  of  the  said  Court  of  Common 
Pleas  at  Lancaster  or  the  said  Court  of  Pleas  at  Durham, 
or  with  respect  to  the  business  of  the  said  Court  respec- 
tively, or  with  respect  to  any  fees  to  be  taken  therein,  or 
otherwise  with  reference  thereto,  which  under  any  such 
Act  as  aforesaid  or  otherwise  by  law  may  be  vested  in 
the  Chancellor  of  the  Duchy  and  County  Palatine  of  Lan- 
caster, with  the  concurrence  of  any  judges  or  judge,  or  in 
any  other  authority,  shall  be  exercised  after  the  com- 
mencement of  this  Act  in  the  manner  hereby  provided 
with  respect  to  Bules  of  Court  to  be  made  under  this  Act, 
and  (in  all  cases  in  which  the  sanction  of  the  Treasury  is 
now  required)  with  the  sanction  of  the  Treasury ;  and  all 
provisions  made  by  any  such  Acts  as  aforesaid,  or  other- 
wise for  or  with  respect  to  the  remuneration  of  any  such 
prothonotaries,  district  prothonotaries,  or  other  officers  as 
aforesaid,  shall  remain  and  be  in  full  force  and  effect  until 
the  same  shall  be  altered  under  the  provisions  of  this  Act, 
or  otherwise  by  lawful  authority. 

ProvisioDs  as  to  the  Lancaster  fee  fund  and  the  salaries,  &c,,  of  the 
officers  of  the  Courts  at  Lancaster  and  Durham  ha?e  been  made 
by  sec.  27  of  the  Judicature  Act,  1875,  poti,  p.  180. 

79.  Each  of  the  judges  of  the  High  Court  of  Justice, 
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and  of  the  ordinary  judges  of  the  Court  of  Appeal,  ap-  Personal 
pointed  respectively  after  the  commencement  of  this  Act,  f^^*"  ^^ 
and  also  such  of  the  ordinary  judges  of  the  Court  of  judges. 
Appeal  as  have  no  similar  officers  at  the  time  of  the  com- 
mencement of  this  Act,  shall  have  such  officers  as  herein- 
after mentioned,  who  shall  be  attached  to  his  person  as 
«uch  judge,  and  appointed  and  removable  by  him  at  his 
pleasure,  and  who  shall  respectively  receive  the  salaries 
hereinafter  mentioned ;  (that  is  to  say,) 

To  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Bolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer, 
respectively,   there  shall  be  attached  a  secretary, 
whose  salary  shall  be  five  hundred  pounds  per  annum, 
a  principal  clerk,  whose  salary  shall  be  four  hundred 
pounds  per  annum,  and  a  junior  clerk,  whose  salary 
shall  be  two  hundred  pounds  per  annum.    To  each  of 
the  other  judges  of  the  High  Court  of  Justice,  and  to 
each  of  the  ordinary  judges  of  the  Court  of  Appeal, 
there  shall  be  attached  a  principal  clerk,  whose 
salary  shall  be  four  hundred  pounds  per  annum,  and, 
in  the  case  of  the  judges  of  the  High  Court  of 
Justice,  a  junior  clerk,  whose  salary  shall  be  two 
hundred  pounds  per  annum. 
Such  one  or  more  of  the  officers  so  attached  to  each  of 
the  said  judges,  as  such  judge  shall  think  fit,  shall  be  re- 
quired, while  in  attendance  on  such  judge,  to  discharge, 
without  further  remuneration,  the  duties  of  crier  in  Court 
or  on  circuit,  or  of  usher  or  train  bearer.    The  duties  of 
Chamber  clerks,  so  far  as  relates  to  business  transacted  in 
Chambers  by  judges  appointed  after  the  commencement  of 
this  Act,  shall  be  performed  by  officers  of  the  Court  in  the 
permanent  civil  service  of  the  Crown. 

Tina  section  is  amended  by  sec.  35  of  the  Judicature  Act,  1875, 
with  regard  to  persons  holding  the  office  of  Chamber  clerk  at  the 
commencement  of  this  Act,  po$tf  p.  187. 

80.  Any  existing  officer  attached  to  any  existing  Court  ProTisions 
or  judge  whose  jurisdiction  is  abolished  or  transferred  by^^^^ 
this  Act,  who  is  paid  out  of  fees,  and  whdfte  emoluments  paid  out 

'  ^  2  offees. 
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are  aflfected  by  the  passing  of  this  Act  shall  be  entitled  to 

prefer  a  claim  to  the  Treasury ;  and  the  Treasury,  if  it 

shall  consider  his  claim  to  be  established,  shall  have  power 

to  award  to  him  such  sum,  either  by  way  of  compensation, 

or  as  an  addition  to  his  salary,  as  it  thinks  just,  haying 

regard  to  the  tenure  of  office  by  such  officer  and  to  the 

other  circumstances  of  the  case. 

Doubts  as       81.  Where  a  doubt  exists  as  to  the  position  under  this 

!tatuE  of    ^^^  ^^  *^y  existing  officer  attached  to  any  existing  Court 

officers  to    or  judgc  afifected  by  this  Act,  such  doubt  may  be  deter-  ' 

mini^^by    W^^  ^7  Rulcs  of  Court :  subject  to  this  proviso,  that 

Rule.         such  Bules  of  Court  shall  not  alter  the  tenure  of  office,. 

rank,  pension  (if  any),  or  salary  of  such  officer,  or  require 

bim  to  perform  any  duties  other  than  duties  analogous  to- 

those  which  he  has  already  performed. 

Powers  of       82.  Every  person  who  at  the  commencement  of  this. 

Commis-     ^^^  gj^j^y  Y}e  authorized  to  administer  oaths  in  any  of  the 

sioners  to  •      .      .  , 

administer  Courts  whosc  jurisdiction  is  hereby  transferred  to  the 
oaths.        High  Court  of  Justice  shall  be  a  commissioner  to  adminis- 
ter oaths  in  all  causes  and  matters  whatsoever  which  may 
from  time  to  time  be  depending  in  the  said  High  Court  or 
in  the  Court  of  Appeal. 

In  coDseqaence  of  this  sectioD,  a  great  number  of  attorneys  applied 
to  be  made  commissioners  of  one  or  other  of  the  Common  Lslw 
Courts  in  the  interval  between  tbe  passing  of  this  Act  and  the 
Judicature  Act,  1875. 

Official  83.  There  shall  be  attached  to  the  Supreme  Court  per- 

^e  CTeeB  Q^gn^j^j;  officers  to  be  called  Official  BefereeSj  for  the  trial 
appointed,  of  such  questions  as  shall  under  the  provisions  of  this 
Act  be  directed  to  be  tried  by  such  referees.  The  num- 
ber and  the  qualifications  of  the  persons  to  be  so  ap- 
pointed from  time  to  time,  and  the  tenure  of  their  offices, 
shall  be  determined  by  the  Lord  Chancellor,  with  the 
concurrence  of  the  presidents  of  the  Divisions  of  the  High 
Court  of  Justice,  or  a  majority  of  them  (of  which  majority 
the  Lord  Chief  Justice  of  England  shall  be  one),  and 
with  the  sanction  of  the  Treasury.  Such  official  referees 
shall  perform  the  duties  entrusted  to  them  in  such  places^ 
whether  in  London  or  in  the  country,  as  may  from  time 
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to  time  be  directed  or  authorized  by  any  order  of  the  said 
High  Court,  or  of  the  Court  of  Appeal ;  and  all  proper 
and  reasonable  travelling  expenses  incurred  by  them  in 
the  discharge  of  their  duties  shall  be  paid  by  the  Treasury 
•out  of  moneys  to  be  provided  by  Parliament. 

As  to  the  powers  of  these  re'erees,  and  tbe  mode  in  which  trialn  are 
to  be  conducted  before  them,  see  sees.  57-59,  ante,  pp.  184, 
135,  and  the  rules  appended  to  the  Judicature  Act,  1876, 
Order  XXX  VI.,  Rules  29-34,  post,  chap.  v. 

84.  Subject  to  the  provisions  in  this  Act  contained  Duties,  ap- 
with  respect  to  existing  oflScers  of  the  Courts  whose  J^J[**™*^*' 
jurisdiction  is  hereby  transferred  to  the  Supreme  Court,  moral  of 
there  shall  be  attached  to  the  Supreme  Court  such  officers  saprme^ 
as  the  Lord  Chancellor  with  the  concurrence  of  the  Presi-  Court, 
dents  of  the  Divisions  of  the  High  Court  of  Justice,  or 
the  major  part  of  them,  of  which  majority  the  Lord  Chief 
Justice  of  England  shall  be  one,  and  with  the  sanction  of 
the  Treasury,  may  from  time  to  time  determine* 

Such  of  the  said  several  officers  respectively  as  may  be 
thought  necessary  or  proper  for  the  performance  of  any 
special  duties,  with  respect  either  to  the  Supreme  Court 
generally,  or  with  respect  to  the  High  Court  of  Justice 
or  the  Court  of  Appeal,  or  with  respect  to  any  one  of  the 
Divisions  of  the  High  Court,  or  with  respect  to  any  par- 
ticular judge  or  judges  of  either  of  the  said  Courts,  may 
%y  the  same  authority,  and  with  the  like  sanction  as 
aforesaid,  be  attached  to  the  said  respective  Courts^  Divi- 
sions, and  judges  accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to 
the  Supreme  Court  generally,  or  attached  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal,  and  all  com- 
missioners to  take  oaths  or  affidavits  in  the  Supreme 
Oourt,  shall  be  appointed  by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the 
said  High  Court,  who  have  been  heretofore  appointed  by 
Oie  Master  of  the  Bolls,  shall  continue,  while  so  attached, 
to  be  appointed  by  the  Master  of  the  Bolls. 

All  other  officers  attached  to  any  Division  of  the  said 
High  Court  shall  be  appointed  by  the  President  of  that 
Division. 
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Salaries 
and  pen- 
sions of 
•fiicers. 


All  officers  attached  to  any  jndge  shall  be  appointed  hy 
the  judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  suchr 
officers  attached  to  the  person  of  a  judge  as  are  herein- 
before declared  to  be  removeable  by  him  at  his  pleasure) 
may  be  removed  by  the  person  having  the  right  of  ap- 
pointment to  the  office  held  by  him,  with  the  approval  of 
the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the- 
order  of  removal. 

The  authority  of  the  Supreme  Court  over  all  or  any  of 
its  officers  may  be  exercised  in  and  by  the  said  High 
Court  and  the  said  Court  of  Appeal  respectively,  and  also- 
in  the  case  of  officers  attached  to  any  Division  of  the  High 
Court  by  the  President  of  such  Division,  with  respect  to* 
any  duties  to  be  discharged  by  them  respectively. 

85.  There  shall  be  paid  to  eVery  official  referee  and 
other  salaried  officer  appointed  in  pursuance  of  this  Act 
such  salary  out  of  moneys  to  be  provided  by  Parliament 
as  may  be  determined  by  the  Treasury  with  the  con- 
currence of  the  Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  judge  shall  not 
be  entitled  to  any  pension  or  compensation  in  respect  of 
his  retirement  from  or  the  abolition  of  his  office,  except 
so  far  as  he  may  be  entitled  thereto  independently  of  this: 
Act ;  but  every  other  officer  to  be  hereafter  appointed  in 
pursuance  of  this  part  of  this  Act,  and  whose  whole  time 
shall  be  devoted  to  the  duties  of  his  office,  shall  be  deemed, 
to  be  employed  in  the  permanent  Civil  Service  of  Her 
Majesty,  and  shall  be  entitled,  as  such,  to  a  pension  or 
eompensation  in  the  same  manner,  and  upon  the  same 
terms  and  conditions,  as  the  other  permanent  civil  ser- 
vants of  Her  Majesty  are  entitled  to  pension  or  compen* 
sation. 
Putronage  86.  Subject  to  the  provisions  hereinbefore  contained,, 
any  rights  of  patronage  and  other  rights  or  powers, 
incident  to  any  Court,  or  to  the  office  of  any  judge  of  any 
Court  whose  jurisdiction  is  transferred  to  the  said  High 
Court  of  Justice,  or  to  the  said  Court  of  Appeal,  in 
respect  of  which  rights  of  patronage  or  other  rights  or 
powers  no  provision  is  or  shall  be  otherwise  made  by  oc 


not  other- 
\«'ise  pro- 
Tided  for*. 
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under  the  authority  of  this  Act,  shall  be  exercised  as 
follows,  that  is  to  say :  if  incident  to  the  office  of  any 
existing  judge  shall  continue  to  be  exercised  by  such 
existing  judge  during  his  continuance  in  office  as  a  judge 
of  the  said  High  Court  or  of  the  Court  of  Appeal,  and 
after  the  death,  resignation,  or  removal  from  office  of  such 
existing  judge  shall  be  exercised  in  such  manner  as  Her 
Majesty  may  by  Sign  Manual  direct 

87.  From  and  after  the  commencement  of  this  Act  all  Solicitors 
persons  admitted  as  solicitors,  attorneys,  or  proctors  of  or  neys?**^'' 
by  law  empowered  to  practise  in  any  Court,  the  jurisdic- 
tion of  which  is  hereby  transferred  to  the  High  Court  of 
Justice  or  the  Court  of  Appeal,  shall  be  caUed  solicitors  of 
the  Supreme  Court,  and  shall  be  entitled  to  the  same 
priyileges  and  be  subject  to  the  same  obligations,  so  far 
as  circumstances  will  permit,  as  if  this  Act  had  not 
passed ;  and  all  persons  who  from  time  to  time,  if  this 
Act  had  not  passed,  would  haye  been  entitled  to  be  ad- 
mitted as  solicitors,  attorneys,  or  proctors  of  or  been  by 
law  empowered  to  practise  in  any  such  Courts,  shall  be 
entitled  to  be  admitted  and  to  be  called  solicitors  of  the 
Supreme  Court,  and  shall  be  admitted  by  the  Master  of 
the  Bolls,  and  shall,  as  far  as  circumstances  will  permit, 
be  entitled  as  such  solicitors  to  the  same  priyileges  and  be 
subject  to  the  same  obligations  as  if  this  Act  had  not 
passed. 

*  Any  solicitors,  attorneys,  or  proctors  to  whom  this 
section  applies  shall  be  deemed  to  be  officers  of  the  Su- 
preme Court:  and  that  Court,  and  the  High  Court  of 
Justice,  and  the  Court  of  Appeal  respectiyely,  or  any 
Division  or  judge  thereof,  may  exercise  the  same  jurisdic- 
tion in  respect  of  such  solicitors  or  attorneys  as  any  one 
of  Her  Majesty's  superior  Courts  of  Law  or  Equity  might 
previously  to  the  passing  of  this  Act  have  exercised  in 
respect  of  any  solicitor  or  attorney  admitted  to  practise 
therein. 

This  Bection  has  been  amended  by  ^sec.  14  of  the  Judicature  Act, 
1875,  po9t,  p.  170. 
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PAST  VI. 

JURISDICTION  OP  INFERIOR  COURTS. 

Power  by  88.  It  shall  be  lawful  for    Her  Majesty  from  time  to 

^*'*.^j'*.  time  by  Order  in  Council  to  confer  on  any  inferior  Court 

confer  of  civil  jurisdiction,  the  same  jurisdiction  in  Equity  and 

tion*^n '  in  Admiralty,  respectively,  as  any  County  Court  now  has, 

inferior  or  may  hereafter  have,  and  such  jurisdiction,  if  and  when 

Courts.  conferred,  shall  be  exercised  in  the  manner  by  this  Act 
directed. 

Ab  to  appeaU  from  inferior  Courts,  see  ante,  p.  129,  and  sec.  15  of  the 
Judicature  Act,  1875,  post,  p.  170,  and  sees.  89,  90,  and  91. 

Powers  of       89.  Evcry  inferior  Court  which  now  has  or  which  may 
inferior      ^ftcr  the  passiug  of  this  Act  have  jurisdiction  in  Equity, 
having       or  at  Law  and  in  Equity,  and  in  Admiralty  respectively, 
Eqnity  |md  gj^i^u^  ^s  regards  all  causes  of  action  within  its  jurisdiction 
jurisdic-     for  the  time  being,  have  power  to  grant,  and  shaU  grant 
^^^°'         in  any  proceeding  before  such  Court,  such  relief,  redress, 
or  remedy,  or  combination  of  remedies,  either  absolute  or 
conditional,  and  shall  in  every  such  proceeding  give  such 
and  the  like  effect  to  every  ground  of  defence  or  counter- 
claim, equitable  or  legal  (subject  to  the  provision  next 
hereinafter  contained),  in  as  full  and  ample  a  manner  as 
might  and  ought  to  be  done  in  the  like  case  by  the  High' 
Court  of  Justice. 
Counter-        90.  Where  in  any  proceeding  before  any  such  inferior 
inferior*'    Court  any  defence  or  counter-claim  of  the  defendant  in- 
Gourts,  and  volvcs  matter  beyond  the  jurisdiction  of  the  Court,  such 
therefnin.  dd^<8i^ce  or  couuter-claim  shall  not  affect  the  competence 
or  the  duty  of  the  Court  to  dispose  of  the  whole  matter  in 
controversy  so  far  as  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto,  but  no  relief  exceeding  that 
which  the  Court  has  jurisdiction  to  administer  shall  be 
given  to  the  defendant  upon  any  such  counter-claim : 
Provided  always,  that  in  such  case  it  shall  be  lawful  for 
the  High  Court,  or  any  Division  or  judge  thereof,  if  it 
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shall  be  thonglit  fit,  on  the  application  of  any  party  to 
the  proceedings  to  order  that  the  whole  proceeding  be 
transferred  from  such  inferior  Court  to  the  High  Court, 
or  to  any  Diyision  thereof ;  and  in  such  case  the  record  in 
such  proceeding  shall  be  transmitted  by  the  registrar,  or 
other  proper  officer,  of  the  inferior  Court  to  the  said  High 
€ourt ;  and  the  same  shall  thenceforth  be  continued  and 
prosecuted  in  the  said  High  Court  as  if  it  had  been  origi- 
nally commenced  therein. 

91.  The  several  rules  of  law  enacted  and  declared  by  Rnies  of 
this  Act  shall  be  in  force  and  receive  effect  in  all  Courts  ippiy**to 
whatsoever  in  England,  as  far  as  the  matters  to  which  in^rior 
such  rules  relate  shall  be  respectively  cognisable  by  such  ^"'^**- 
Courts. 


PAST  vn. 

mSCELLAinSOUS  PBOVISIOKS. 


92.  AU  books,  documents,  papers,  and  chattels  in  the  Transfer  of 
po88e88ion  of  any  Court,  the  jurisdiction  of  ..hich  ia  hereby  ^^ITu 
transferred  to  the  Hi^h  Court  of  Justice  or  to  the  Court  Supreme 
of  Appeal,  or  of  any  officer  or  person  attached  to  any  such        * 
Court,  or  such  officer,  or  by  reason  of  his  being  so  at- 
tached, shall  be  transferred  to  the  Supreme  Court,  and 

shall  be  dealt  with  by  such  officer  or  person  in  such 
manner  as  the  High  Court  of  Justice  or  the  Court  of  Ap- 
peal may  by  order  direct ;  and  any  person  failing  to  com- 
ply with  any  order  made  for  the  purpose  of  giving  effect 
to  this  section  shall  be  guilty  of  a  contempt  of  the  Supreme 
Court. 

93.  This  Act,  except  as  herein  is  expressly  directed,  Saring  as 
shall  not,  unless  or  until  other  commissions  are  issued  in  ^^J*^^^^^'' 
pursuance  thereof,  affect  the  circuits  of  the  judges  or  the 

issue  of  any  Commissions  of  Assize,  Nisi  Prius,  Oyer  and 
Terminer,  Gaol  Delivery,  or  other  commissions  for  the  dis- 
charge of  civil  or  criminal  business  on  circuit  or  otherwise, 
or  any  patronage  vested  in  any  judges  going  circuit,  or 
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Saving  as 
to  Lord 
Chancellor. 


Saving  as 
to  Chan- 
cellor of 
Lancaster. 

Saving  as 
to  Chan- 
cellor of 
the  Ex- 
chequer 
and 
sheriffs. 


Saving  as 
to  Lonl 
Trensurer] 
and  office 
of  the 
Receipt  of 
Exchequer. 


Provisions 
as  to  Great 


the  position,  salaries,  or  duties  of  any  officers  transferred 
to  the  Supreme  Court  who  are  now  officers  of  the  Superior 
Courts  of  Common  Law,  and  who  perform  duties  in  rela- 
tion to  either  the  ciyil  or  criminal  business  transacted  on 
circuit. 

As  to  circuits,  see  sees.  16,  29,  and  37,  ante,  pp.  100,  117, 125,  and 
sec.  23  of  the  Judicature  Act,  1875,  post,  pp.  174-177. 

94.  This  Act,  except  so  far  as  herein  is  expressly 
directed,  shall  not  afifect  the  office  or  position  of  Lord 
Chancellor ;  and  the  officers  of  the  Lord  Chancellor  shall 
continue  attached  to  him  in  the  same  manner  as  if  this 
Act  had  not  passed ;  and  all  duties,  which  any  officer  of 
the  Court  of  Chancery  may  now  be  required  to  perform  in 
aid  of  any  duty  whatsoever  of  the  Lord  Chancellor,  may 
in  like  manner  be  required  to  be  performed  by  such 
officer,  when  transferred  to  the  Supreme  Court,  and  by  his 
successors. 

95.  This  Act,  except  so  far  as  is  herein  expressly 
directed,  shall  not  affect  the  offices,  position,  or  functions 
of  the  Chancellor  of  the  County  Palatine  of  Lancaster. 

96.  The  Chancellor  of  the  Exchequer  shall  not  be  a 
judge  of  the  High  Court  of  Justice,  or  of  the  Court  of  Ap- 
peal, and  shall  cease  to  exercise  any  judicial  functions 
hitherto  exercised  by  him  as  a  judge  of  the  Court  of  Ex- 
chequer; but  save  as  aforesaid  he  shall  remain  in  the 
same  position  as  to  duties  and  salary,  and  other  incidents 
of  his  office,  as  if  this  Act  had  not  passed.  The  same 
order  and  course  with'  respect  to  the  appointment  of 
sheriffs  shall  be  used  and  observed  in  the  Exchequer  Divi- 
sion of  the  said  High  Court  as  has  been  heretofore  used 
and  observed  in  the  Court  of  Exchequer. 

97.  Nothing  in  this  Act  contained  shall  affect  the  office 
of  Lord  Treasurer,  except  th^t  any  Lord  Treasurer  shall 
not  hereafter  exercise  any  judicial  functions  hitherto- 
exercised  by  him  as  a  judge  of  the  Court  of  Exchequer  ; 
and  nothing  in  this  Act  shall  affect  the  office  of  the  Receipt 
of  the  Exchequer. 

98.  When  the  Great  Seal  is  in  commission,  the  Lords 
Commissioners  shall  represent  the  Lord  Chancellor  fot 
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the  purposes  of  this  Act,  save  that  as  to  the  Presidency  Seal  bein^ 
of  the  Court  of  Appeal,  and  the  appointment  or  approval  J^j^^^J 
of  officers,  or  the  sanction  to  any  order  for  the  remoyal  of 
officers,  or  any  other  act  to  which  the  concurrence  or 
presence  of  the  Lord  Chancellor  is  hereby  made  necessary, 
t^e  powers  given  to  the  Lord  Chancellor  by  this  Act  may 
be  exercised  by  the  Senior  Lord  Commissioner  for  the 
time  being. 

99.  From  and  after  the  commencement  of  this  Act,  the  ProTision 
Counties  Palatine  of  Lancaster  and  Durham  shall  respec-  ^i^^j^nsTn 
tively  cease  to  be  Counties  Palatine,  so  far  as  respects  the  Counties 
issue  of  commissions  of  assize,  or  other  like  commissions,  p*^^^*^^- 
but  not  further  or  otherwise ;  and  all  such  commissions 

may  be  issued  for  the  trial  of  all  causes  and  matters  within 
such  counties  respectively  in  the  same  manner  in  all  re- 
spects as  in  any  other  counties  of  England  and  Wales. 

100.  In  the  construction  of  this  Act,  unless  there  isintcrpre- 
anything  in  the  subject  or  context  repugnant  thereto,  the  ^^^^^ 
several  words  hereinafter  mentioned  shall  have,  or  include, 

the  meanings  following ;  (that  is  to  say,) 

*^  Lord  Chancellor "  shall  include  Lord  Keeper  of  the 
Qreat  Seal. 

"  The  High  Court  of  Chancery  "  shall  include  the  Lord 
Chancellor. 

"  The  Court  of  Appeal  in  Chancery  "  shall  include  the 
Lord  Chancellor  as  a  judge  on  rehearing  or  appeal. 

"  London  Court  of  Bankruptcy "  shall  include  the 
Chief  Judge  in  Bankruptcy. 

"  The  Treasury  "  shall  mean  the  Commissioners  of  Her 
Majesty's  Treasury  for  the  time  being,  or  any  two 
of  them. 

"  Eules  of  Court "  shall  include  forms. 

"  Cause  "  shall  include  any  action,  suit,  or  other  ori- 
ginal proceeding  between  a  plaintiff  and  a  defendant, 
and  any  criminal  proceeding  by  the  Crown. 

"  Suit "  Bhall  include  action. 

"  Action  "  shall  mean  a  civil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  may  be  prescribed 
by  Eules  of  Court ;  and  shall  not  include  a  criminal 
proceeding  by  the  Crown. 
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"  Plaintiff "  shall  include  every  person  asking  any  relief 
(otherwise  than  by  way  of  counter-claim  as  a  defen- 
dant) against  any  other  person  by  any  form  of  pro- 
ceeding, whether  the  same  be  taken  by  action,  suit, 
petition,  motion,  summons,  or  otherwise. 

"  Petitioner "  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition,  motion, 
or  summons,  otherwise  than  as  against  any  defen- 
dant. 

'^  Defendant "  shall  include  every  person  served  with 
any  writ  of  summons  or  process,  or  served  with 
notice  of,  or  entitled  to  attend  any  proceedings. 

"  Party  "  shall  include  every  person  served  with  notice 
of,  or  attending  any  proceeding,  although  not  named 
on  the  record. 

**  Matter  "  shall  include  every  proceeding  in  the  Court 
not  in  a  cause. 

^'  Pleading  "  shall  include  any  petition  or  summons,  and 
also  shall  include  the  statements  in  writing  of  the 
claim  or  demand  of  any  plaintiff,  and  of  the  defence 
of  any  defendant  thereto,  and  of  the  reply  of  the 
plaintiff  to  any  counter-claim  of  a  defendant. 

*'  Judgment "  shall  include  decree. 

"  Order  "  shall  include  rule. 

*'  Oath  "  shall  include  solemn  affirmation  and  statutory 
declaration. 

^'  Grown  cases  reserved  "  shall  mean  such  questions  of 
law  reserved  in  criminal  trials  as  are  mentioned  in 
the  Act  of  the  eleventh  and  twelfth  years  of  Her 
Majesty's  reign,  chapter  seventy-eight. 

^'  Pension  "  shall  include  retirement  and  superannuation 
allowance. 

"  Existing  "  shall  mean  existing  at  the  time  appointed 
for  the  commencement  of  this  Act. 

There  was  a  schedule  to  this  Act  contaiDing  rules,  but  they  have 
been  omitted,  as  they  have  been  repealed  by  the  Judicature  Act, 
1875,  which  omtaiDB  rules  substituted  for  them.  See  post, 
pp.  171-174. 
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CHAPTER  V. 

The  Supebme  Court  of  Judioatube  Act,  1875. 

38  &  39  Vict.  c.  77. 

A  verbatim  copy  of  the  Aet,  vnth  explanatory  observations, 
authorities^  and  cases  died  in  reference  to  the  principal 
provisions  and  alterations  thereby  effected  in  the  Law  and 
the  administration  of  Justice^  and  the  forms  and  procedure 
of  the  Supreme  Court y  together  with  the  amendments  made 
in  the  Aet  of  1873. 

ARRANGEMENT  OF  CLAUSES. 

CLIUSB 

1.  Short  tiile^  and  construction  with  36  &  37  Vict,  c.  66. 

2.  Commencement  of  Act, 

3.  Explanation  of  36  ^  37  Vict,  c.  66,  8,  b^  as  to  number  of  judges. 

4.  Constitution  of  Court  of  Appeal, 

5.  Tenure  of  office  of  judges,  and  oaths  of  office.    Judges  not  to  sit  in  the  Howe 

of  Commons. 

6.  Freoedence  of  judges, 

7.  Jurisdiction  of  Lords  Justices  in  respect  of  lunatics. 

8.  Admiralty  judges  and  registrar. 

9.  London  Court  of  Bankruptcy  not  to  be  transferred  to  Sigh  Court  cf  Justice. 

10.  Amendment  of  36  4f  37  Vict,  c,  66,  s.  25,  as  to  rules  of  law  upon  certain 

points, 

11.  Protision  as  to  option  for  any  plaintiff  (subject  to  Rules)  to  choose  in  ichat 

division  he  vnll  sue,-^n  substitution  for  36  4r  37  Vict.  c.  66,  s.  35. 

12.  Sittings  of  Court  of  Appeal. 

13.  Amendment  of  section  60  of  36  ^  37  Vict.  o.  B^  as  to  district  registrars. 

14.  Amendment  of  36  dk  37  Vict,  c,  66,  s,  87,  as  to  enactments  relating  to 

attorneys. 

15.  Appeal  from  inferior  courts  of  record. 
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16.  Rules  in  first  schedule  in  substitution  fw  36  ^.37  ^tc^  c.  66,  s,  69,  eoid 

schedule. 

17.  Provision  as  to  making,  4'C-j  <>/  ^^s  of  Court  before  or  after  tfie  commence' 

ment  of  the  Acti—in  substitution  for  36  &  37  Vict,  c,  66,  as,  68,  69,  74, 
and  Bdhedule, 

18.  Provision  as  to  Bules  of  Probate,  Divorce,  and  Admircdty  Courts,  being  RtUes 

of  the  High  Court, — in  substitution  for  36  ^  37  Vict,  c.  66,  s,  70. 

19.  Provision  as  to  criminal  procedure,  subject  to  future  rules  remaininj  UH' 

altered,--in  substitution  for  36  ^  37  Vict,  c,  66,  s,  71. 

20.  Provision  as  to  Act  not  affecting  rules  of  evidence  or  juries, — in  substitution 

for  36  ^  37  Vict,  c,  66,  s.  72. 

21.  Provision  for  saving  of  existing  procedure  of  Cburts  whsn  not  inconsistent 

unth  this  Act  or  Rules  of  Cour*,— -in  substitution  for  36  A  37  Vict,  c  66, 
s,  73. 

22.  Nothing  in  principal  Act  to  prejudice  right  to  hate  issues  submitted  and  left 

by  the  judge  to  the  jury, 

23.  Regulation  of  circuits  and  meanmg  of  "Assizes,"   Sessions  under  oommisskm 

of  oyer  and  termini,  or  gad  delivery,  or  any  commif MOfi,  included. 

24.  Additional  power  as  to  regulation  of  practice  and  procedure  by  Rules  of 

Court. 

25.  Orders  and  Rules  to  be  laid  before  Parliament,  and  may  be  annuUsd  on  address 

from  either  Bouse, 

26.  Fixing  and  collection  of  fees  in  High  Court  and  Court  of  Appeal, 

27.  Provisions  as  to  Lancaster  Fee  Fund,  and  salaries,  ^c,  of  officers  of  courts 

at  Lancaster  and  Durham,  32  ^  33  Vict,  c,  37. 

28.  Annual  aooaunt  of  fees  and  expenditure, 

29.  Amendment  of  law  as  to  payments  to  senior  puisne  Judge  of  Queen's  Bench 

and  Queen's  coroner, 

30.  Amendment  of  35  ^  36  Vict,  c,  44,  as  to  the  transfer  of  government  securi" 

ties  to  and  from  the  paymaster^eneral  on  behalf  of  the  Court  of  Chancery 
and  the  National  Debt  Commissioners,  and  repeal  of  16th  seclion  of  that  Act, 

31,"' Abolition  of  [secretary  to  the  visitors  of  lunatics— 16  ^  17  Vict,  c,  70 ; 
22  Vict,  c.  26. 

32.  Amendment  of  32  ^  33  Vict,  c,  83,  «.  19,  and  32  ^  33  Vict,  c,  71,  s,  116, 

as  to  payment  of  unclaimed  dividends  to  persons  entitled. 

33.  Repeal  of  Acts  in  second  schedule,  and  other  enactments  inconsistent  with  the 

Judicature  Acts  1873,  1875. 

34.  As  to  vacancies  in  any  office  w^hin  section  setenty-seven  of  principal  Act 

(1873). 

35.  Amendment  of  principal  Act  (1873),  section  seventy-nine,  as  to  chamber 

clerks. 

FIRST  SCHEDULE, — Rules  of  Court  respecting  the  procedure  and  prac- 
tice of  the  Court  from  the  commencem^mt  of  the  action  to  final  judgment 
and  execution,  with  an  interpretation  clause,  together  with  forms  ofpro^ 
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ceedmgs^  mciuding  indoraements  upon  icrits,  notices  to  thit-d  pouHea^  inter- 
rogatories^ itupedion  and  admission  of  documents^  statement  of  daims, 
defences,  replications,  rejoinders,  and  demurrers  in  each  division  of  the 
Supreme  Court, 

SECOND  SCHEDULE. — Enactments  repealed,  viz.,  6  Geo.  4,  c.  84,  s.  7 ; 
32  ^  33  Vict.  c.  71,  part  of  ».  116  ;  32  ^  33  Vict.  c.  83,  part  of  s.  19  ; 
36  ^  37  Vict,  c.  66,  several  sections  and  the  whole  of  the  schedule  to  that 
Act. 


An  Act  to  amend  and  extend  the  Supreme  Court  of  Judica-  a.d.  i875. 

tureAd,  1873. 

[11th  August,  1875.] 

Whereas  it  is  expedient  to  amend  and  extend  the 
Snpreme  Conrt  of  Judicature  Act,  1873 : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  short  title, 
thereof,  be  construed  as  one  with  the  Supreme  Court  of  JJ^r*5,ction 
Judicature  Act,  1873  (in  this  Act  referred  to  as  the  prin-  with  36  & 
cipal  Act),  and  together  with  the  principal  Act  may  be  ^  ^^^  ' 
•cited  as  the  Supreme  Conrt  of  Judicature  Acts,  1873  and 

1875,  and  this  Act  may  be  cited  separately  as  the  Supreme 
Court  of  Judicature  Act,  1875. 

2.  This  Act,   except  any  provision   thereof  which  is  Commence 
declared  to  take  effect  before  the  commencement  of  this  ™®^*  °^ 
Act,  shall  commence  and  come  into  operation  on  the  first 

day  of  November,  1875. 

Sections  twenty,  twenty-one,  and  fifty-five  of  the  prin- 
-cipal  Act  shall  not  commence  or  come  into  operation  until 
the  first  day  of  November,  1876,  and  until  the  said  sec- 
tions come  into  operation  an  appeal  may  be  brought  to 
the  House  of  Lords  from  any  judgment  or  order  of  the 
Court  of  Appeal  hereinafter  mentioned  in  any  case  in 
which  any  appeal  or  error  might  now  be  brought  to  the 
House  of  Lords  or  to  Her  Majesty  in  Council  from  a 
Bimilar  judgment,' decree,  or  order  of  any  Court  or  judge 
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whose  jurisdiction  is  by  the  principal  Act  transferred  to 
the  High  Court  of  Justice  or  the  Court  of  Appeal,  or  in 
any  case  in  which  leave  to  appeal  shall  be  given  by  the 
Court  of  Appeal. 

See  ante,  pp.  103, 104,  132. 

Explana-        3.  Whereas  by  section  five  of  the  principal  Act  it  is 
&^37**vfct  P^®^^®^  ^  follows :  "  that  if  at  the  commencement  of 
c.  66, 8.  5,  ''  this  Act  the  number  of  puisne  justices  and  junior  barons 
mimber  of  "  ^^^  ^^^^  become  judges  of  the  said  High  Court  shall 
Judges.      '^  exceed  twelve  in  the  whole,  no  new  judge  of  the  said 
"  High  Court  shall  be  appointed  in  the  place  of  any  such 
*  puisne  justice  or  junior  baron  who  shall  die  or  resign, 
'^  while  such  whole  number  shall  exceed  twelve,  it  being 
^'  intended  that  the  permanent  number  of  judges  of  the 
''  said  High  Court  shall  not  exceed  twenty-one ;"   and 
whereas,  having  regard  to  the  state  of  business  in  the 
several  courts  whose  jurisdiction  is  transferred  by  the 
principal  Act  to  the  High  Court  of  Justice,  it  is  expedient 
that  the  number  of  judges  thereof  should  not  at  present 
be  reduced :  Be  it  enacted,  that  so  much  of  the  said  sec- 
tion as  is  hereinbefore  recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a  per- 
manent judge  of  that  Court,  and  the  provisions  of  the 
said  section  relating  to  the  appointment  and  style  of  the 
judges  of  the  said  High  Court  shall  not  apply  to  the  Lord 
Chancellor. 

See  ante,  p.  93. 

Constitu-  4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in 
tionof  the  principal  Act  referred  to  as  the  Court  of  Appeal, 
Appeal,      shall  be  constituted  as  follows:  There  shall  be  five  ex- 

officio  judges  thereof,  and  also  so  many  ordinary  judges,. 

not  exceed^g  three  at  any  one  time,  as  Her  Majesty  shall 

from  time  to  time  appoint. 

The  ex-officio  judges  shall  be  the  Lord  Chancellor,  the 

Lord  Chief  Justice  of  England,  the  Master  of  the  Bolls, 

the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the 

liord  Chief  Baron  of  the  Exchequer. 
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The  first  ordinary  judges  of  the  said  Court  shall  be  the  Court  of 
present  Lords  Justices  of  Appeal  in  Chancery,  and  such  -^PP^^- 
one  other  person  as  Her  Majesty  may  be  pleased  to 
appoint  by  letters  patent.  Such  appointment  may  be 
made  either  before  or  after  the  commencement  of  this 
Act,  but  if  made  before  shall  take  effect  at  the  commence- 
ment of  the  Act. 

The  ordinary  judges  of  the  Court  of  Appeal  shall  be 
styled  Justices  of  Appeal. 

The  Lord  Chancellor  may  by  writing  addressed  to  the 
president  of  any  one  or  more  of  the  following  Divisions 
of  the  High  Court  of  Justice,  that  is  to  say,  the  Queen's 
Bench  Division,  the  Common  Pleas  Division,  the  Exche- 
quer Division,  and  the  Probate,  Divorce,  and  Admiralty 
Division,  request  the  attendance  at  any  time,  except 
during  the  times  of  the  spring  or  summer  circuits,  of  an 
additional  judge  from  such  Division  or  Divisions  (not  being 
ex-officio  judge  or  judges  of  the  Court  of  Appeal)  at  the 
sittings  of  the  Court  of  Appeal,  and  a  judge,  to  be  selected 
by  the  Division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

Every  additional  judge,  during  the  time  that  he  attends 
the  sittings  of  Her  Majesty's  Court  of  Appeal,  shall  have 
all  the  jurisdiction  and  powers  of  a  judge  of  the  said 
Court  of  Appeal,  but  he  shall  not  otherwise  be  deemed  to 
be  a  judge  of  the  said  Court,  or  to  have  ceased  to  be  a 
judge  of  the  Division  of  the  High  Court  of  Justice  to 
which  he  belongs. 

Section  fifty-four  of  the  principal  Act  is  hereby  repealed, 
and  instead  thereof  the  following  enactment  shall  take 
effect :  No  judge  of  the  said  Court  of  Appeal  shall  sit  as 
a  judge  on  the  hearing  of  an  appeal  from  any  judgment 
or  order  made  by  himself,  or  made  by  any  Divisional 
Court  of  the  High  Court  of  which  he  was  and  is  a 
member. 

Whenever  the  office  of  an  ordinary  judge  of  the  Court 
of  Appeal  becomes  vacant  a  new  judge  may  be  appointed 
^thereto  by  Her  Majesty  by  letters  patent. 
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See  ante,  p.  132,  as  to  sec.  54  of  36  &  37  Yict.  c.  66 ;  and  as  to  the 
sittings  of  the  Court,  see  jpost,  p.  168. 

Tenure  of       5.  All  the  judges  of  the  High  Court  of  Justice,  and  of 
Judges,      *^®  Court  of  Appeal  respectively,  with  the  exception  of 
and  oaths    the  Lord  Chancellor,  shall  hold  their  o£Sces  as  such  judges 
judgwTnot  respectively  during  good  behaviour,  subject  to  a  power  of 
to  sit  in  the  removal  by  Her  Majesty,  on  an  address  presented  to  Her 
Commons.  Majesty  by  both  Houses  of  Parliament.   No  judge  of  either 
of  the  said  Courts  shall  be  capable  of  being  elected  to  or 
of  sitting  in  the  House  of  Commons.    Every  person  ap- 
pointed after  the  passing  of  this  Act   to  be  judge  of 
either  of  the  said  Courts  (other  than  the  Lord  Chancellor), 
when  he  enters  on  the  execution  of  his  office,  shall  take,  in 
the  presence  of  the  Lord  Chancellor,  the  oath  of  allegiance^ 
and  judicial  oath  as  defined  by  the  Promissory  Oaths  Act^ 
1868.    The  oaths  to  be  taken  by  the  Lord  Chancellor 
shall  be  the  same  as  heretofore. 
Precedence      6.  The  Lord  Chancellor  shall  be  president  of  the  Court 
^^^'  of  Appeal ;  the  other  ex-officio  judges  of  the  Court  of  Ap- 
peal shall  rank  in  the  order  of  their  present  respective 
official  precedence.     The  ordinary  judges  of  the  Court  of 
Appeal,  if  not  entitled  to  precedence  as  Peers  or  Privy 
•       Councillors,  shall  rank  according  to. the  priority  of  their 
respective  appointments  as  such  judges. 

The  judges  of  the  High  Court  of  Justice  who  are  not 
also  judges  of  the  Court  of  Appeal  shall  rank  next  after 
the  judges  of  the  Court  of  Appeal,  and,  among  themselves 
(subject  to  the  provisions  in  the  principal  Act  contained 
as  to  existing  judges),  according  to  the  priority  of  their 
respective  appointments. 

The  provision  as  to  existing  judges  will  be  found  in  sec.  11  of  the 
Judicature  Act,  1873,  ante,  p.  97. 

Jnrisdic-  7.  Any  jurisdiction  usually  vested  in  the  Lords  Justices 
Lo^r  Jus-  ^^  Appeal  in  Chancery,  or  either  of  them,  in  relation  to 
tices  in  the  persous  and  estates  of  idiots,  lunatics,  and  persons  of 
iwwlics!^^  unsound  mind,  shall  be  exercised  by  such  judge  or  judges 
of  the  High  Court  of  Justice  or  Court  of  Appeal  as  may 
be  intrusted  by  the  sign  manual  of  Her  Majesty  or  Her 
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successors  with  the  care  and  commitment  of  the  custody 
of  such  persons  and  estates ;  and  all  enactments  referring 
to  the  Lords  Justices  as  so  intrusted  shall  be  construed  as 
if  such  judge  or  judges  so  intrusted  had  been  named 
therein  instead  of  such  Lords  Justices:  Provided  that 
each  of  the  persons  who  may  at  the  commencement  of  the 
principal  Act  be  Lords  Justices  of  Appeal  in  Chancery 
shall,  during  such  time  as  he  continues  to  be  a  judge  of 
the  Court  of  Appeal,  and  is  intrusted  as  aforesaid,  retain 
the  jurisdiction  vested  in  him  in  relation  to  such  persons 
and  estates  as  aforesaid. 

It  will  have  been  observed  that  the  jurisdiction  of  the  Lord  Chan- 
cellor and  the  Lords  Justices  with  respect  to  lunatics  has  not 
been  transferred  to  the  High  Court  of  Justice.  See  sec.  17, 
sub-sec.  3,  of  the  Judicature  Act,  1873,  ante,  p.  101. 

8.  Whereas  by  section  eleven  of  the  principal  Act  it  is  Admiralty 
provided  as  follows:  "Every  existing  judge  who  is  byj"^?^^^*^^ 
"  this  Act  made  a  judge  of  the  High  Court  of  Justice  or 
*'  an  ordinary  judge  of  the  Court  of  Appeal  shall,  as  to 
"  tenure  of  office,  rank,  title,  salary,  pension,  patronage, 
"  and  powers  of  appointment  or  dismissal,  and  all  other 
"  privileges  and  disqualifications,  remain  in  the  same 
"  condition  as  if  this  Act  had  not  passed ;  and,  subject  to 
"  the  change  effected  in  their  jurisdiction  and  duties  by 
*^  or  in  pursuance  of  the  provisions  of  this  Act,  each  of 
'^  the  said  existing  judges  shall  be  capable  of  performing 
"  and  liable  to  perform  all  duties  which  he  would  have 
"  been  capable  of  performing  or  liable  to  perform  in  pur- 
"  suance  of  any  Act  of  Parliament,  law,  or  custom  if  this 
"  Act  had  not  passed.  No  judge  appointed  before  the 
**  passing  of  this  Act  shall  be  required  to  act  under  any 
"  commission  of  assize,  nisi  prius,  oyer  and  terminer,  or 
"  gapl  delivery,  unless  he  was  so  liable  by  usage  or  cus* 
"  tom  at  the  commencement  of  this  Act :" 

And  whereas  the  judge  of  the  High  Court  of  Admiralty 
is  by  the  principal  Act  appointed  a  judge  of  the  High 
Court  of  Justice : 

And  whereas  such  judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  judges  of  the  supe* 

M  2 
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rior  Courts  of  Common  Law,  but  holds  certain  ecclesias- 
tical and  other  offices  in  addition  to  the  office  of  judge  of 
the  High  Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  judge,  if  he  be 
willing  to  relinquish  such  other  offices,  should  be  placed 
in  the  same  position  as  to  rank,  salary,  and  pension  as  the 
other  puisne  judges  of  the  superior  Courts  of  Common 
Law: 

Be  it  enacted  that — 

If  the  existing  judge  of  the  High  Court  of  Admiralty 
under  his  hand  signifies  to  the  Lord  Chancellor  in  writing, 
before  the  commencement  of  the  principal  Act,  that  he  is 
willing  to  relinquish  such  other  offices  as  aforesaid,  and 
does  before  the  commencement  of  the  principal  Act  resign 
all  other  offices  of  emolument  held  by  him  except  the 
office  of  Judge  of  the  High  Court  of  Admiralty,  he  shall, 
from  and  after  the  commencement  of  the  principal  Act, 
be  entitled  to  the  same  rank,  salary,  and  pension  as  if  he 
had  been  appointed  a  judge  of  the.  High  Court  of  Justice 
immediately  on  the  commencement  of  the  principal  Act, 
with  this  addition,  that,  in  reckoning  service  for  the  pur- 
poses of  his  pension,  his  service  as  a  judge  of  the  High 
Court  of  Admiralty  shall  be  reckoned  in  the  same  manner 
as  if  the  High  Court  of  Justice  had  been  established  at 
the  time  of  his  accepting  the  office  of  judge  of  the  High 
Court  of  Admiralty,  and  he  had  continued  from  such  time 
to  be  a  judge  of  the  said  High  Court  of  Justice. 

S€6  88.  16,  17,  18  of  the  Judicature  Act,  1873,  ante,  pp.  100-103. 

The  present  holder  of  the  office  of  registrar  of  Her 
Majesty  in  Ecclesiastical  and  Admiralty  causes,  shall,  as 
respects  any  appeals  in  which  he  would  otherwise  be  con- 
cerned coming  within  the  cognisance  of  the  Court  of 
Appeal,  be  deemed  to  be  an  officer  attached  to  the  Su- 
preme Court ;  and  the  office,  so  far  as  respects  the  duties 
in  relation  to  such  appeals  as  aforesaid,  shall  be  deemed 
to  be  a  separate  office  within  the  meaning  of  section 
seventy-seven  of  the  principal  Act,  and  may  be  dealt  with 
accordingly.    He  shall  be  entitled,  in  so  far  as  he  sustains 
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any  loss  of  emoluments  by  or  in  consequence  of  the  prin- 
cipal Act  or  this  Act,  to  prefer  a  claim  to  the  Treasury  in 
the  same  manner  as  an  officer  paid  out  of  fees  whose 
emoluments  are  affected  by  the  passing  of  the  principal 
Act  is  entitled  to  do  under  section  eighty  of  the  principal 
Act. 

Subject  as  aforesaid,  the  person  who  is  at  the  time  of 
the  passing  of  this  Act  registrar  of  Her  Majesty  in  Eccle- 
siastical and  Admiralty  causes  shall,  notwithstanding  any- 
thing in  the  principal  Act  or  this  Act,  have  the  same  rank 
and  hold  his  office  upon  the  same  tenure  and  upon  the 
same  terms  and  conditions  as  heretofore ;  but  it  shall  be 
lawful  for  Her  Majesty  by  Order  in  Council  made  upon 
the  recommendation  of  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  to  make,  notwithstanding 
anything  contained  in  any  Act  of  Parliament,  such  ar- 
rangements with  respect  to  the  duties  of  the  said  last- 
mentioned  office,  either  by  abolition  thereof  or  otherwise, 
as  to  Her  Majesty  may  seem  expedient :  Provided  that 
such  Order  shall  not  take  effect  during  the  continuance  in 
such  office  of  the  said  person  so  being  registrar  at  the  time 
of  the  passing  of  this  Act,  without  his  assent. 

Every  judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  said  High  Court  of  Justice  appointed  after 
the  passing  of  this  Act  shall,  so  far  as  the  state  of  business 
in  the  said  division  will  admit,  share  with  the  judges 
mentioned  in  section  thirty-seven  of  the  principal  Act  the 
duty  of  holding  sittings  for  trials  by  jury  in  London  and 
Middlesex,  and  sittings  under  commissions  of  assize,  oyer 
and  terminer,  and  gaol  delivery. 

This  would  require  the  Judge  to  sit  in  the  Central  Criminal  Court  j 
as  to  the  C.  C.  C,  see  antCf  p.  42,  posi,  p.  177. 

9.  The  London  Court  of  Bankruptcy  shall  not  be  united  London 
or  consolidated  with  the  Supreme  Court  of  Judicature,  and  Bank-^ 
the  jurisdiction  of  that  Court  shall  not  be  transferred  "*P**^>' °***^ 
under  the  principal  Act  to  the  High  Court  of  Justice,  but  ferred  to 
shall  continue  the  same  in  all  respects  as  if  such  transfer  ^/f^^^^y^ 
had  not  been  made  by  the  principal  Act,  and  the  principal 
Act  shall  be  construed  as  if  such  union,  consolidation,  and 
transfer  had  not  been  made :  Provided  that — 
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1.  The  office  of  Chief  Judge  in  Bankruptcy  shall  be 

filled  by  such  one  of  the  judges  of  the  High  Court 
of  Justice  appointed  since  the  passing  of  the  Bank- 
ruptcy Act,  1869,  or,  with  his  consent,  of  such  one 
of  the  judges  appointed  prior  to  the  passing  of  the 
last-mentioned  Act,  as  may  be  appointed  by  the 
Lord  Chancellor  to  that  office ;  and, 

2.  The  appeal  from  the  London  Court  of  Bankruptcy 

shall  lie  to  the  Court  of  Appeal  in  accordance  with 
the  principal  Act, 

See  provisions  of  the  Judicature  Act,  1873,  as  to  the  Bankruptcy 
Court,  ante,  p.  101 ;  and  also  ante,  p.  84. 

Amend-  10.  Whereas  by  section  twenty-five  of  the  principal 

&^37  v^  t^  ^^'^  *^*®^  reciting  that  it  is  expedient  to  amend  and 
c.  66, 8. 25,  declare  the  law  to  be  thereafter  administered  in  England 
as  to  rules  ^^  ^^  j.-^^  matters  next  thereinafter  mentioned,  certain 

of  law  upon  .  ' 

certain  enactments  are  made  with  respect  to  the  law,  and  it  is 
points.  expedient  to  amend  the  said  section :  Be  it  therefore 
enacted  as  follows : — 
Sub-section  one  of  clause  twenty-five  of  the  principal 
Act  is  hereby  repealed,  and  instead  thereof  the  fol- 
lowing enactment  shall  take  effect ;  (that  is  to  say,) 
in  the  administration  by  the  Court  of  the  assets  of 
any  person  who  may  die  after  the  commencement  of 
this  Act,  and  whose  estate  may  prove  to  be  insufficient 
for  the  payment  in  full  of  his  debts  and  liabilitieSy 
and  in  the  winding-up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  whose  assets  may 
prove  to  be  insufficient  for  the  payment  of  its  debts 
and  liabilities  and  the  costs  of  winding  up,  the  same 
rules  shall  prevail  and  be  observed  as  to  the  respec- 
tive rights  of  secured  and  unsecured  creditors,  and 
as  to  debts-  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the 
timo  being  under  the  Law  of  Bankruptcy  with  re- 
spect to  the  estates  of  persons  adjudged  bankrupt  j 
and  all  persons  who  in  any  such  case  would  be 
entitled  to  prove  for  and  receive  dividends  out  of  the 
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estate  of  any  sncli  deceased  person,  or  ont  of  the 
assets  of  any  such  company,  may  come  in  under  the 
decree  or  order  for  the  administration  of  such  estate, 
or  under  the  winding-up  of  such  company,  and  make 
such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  this  Act. 
In  sub-section  seven  of  the  said  section  the  reference 
to  the  date  of  the  passing  of  the  principal  Act  shall 
be  deemed  to  refer  to  the  date  of  the  commencement 
of  the  principal  Act. 

See  sec.  25  of  36  &  37  Vict  c.  66 ;  ante,  p.  111. 

11.  Subject  to  any  Bules  of  Court  and  to  the  provisions  Provision 
of  the  principal  Act  and  this  Act,  and  to  the  power  oi'^Jl^f'''''' 
transfer,  every  person  by  whom  any  cause  or  matter  may  piainUflf 
be  commenced  in  the  said  High  Court  of  Justice  shall  ru?^)^!©^ 
assign  such  cause  or  matter  to  one  of  the  divisions  of  the  choose  in 
said  High  Court  as  he  may  think  fit,  by  marking  the  ^on  he  will 
document  by  which  the  name  is  commenced  with  the  name  s^^e.— »» 
of  such  division,  and  giving  notice  thereof  to  the  proper  tlon  for36 
officer  of  the  Court :  Provided  that —  *  ^7  Vict. 

1.  All  interlocutory  and  other  steps  and  proceedings  in  '     ' 

or  before  the  said  High  Court  in  any  cause  or 
matter  subsequent  to  the  commencement  thereof, 
j^hall  be  taken  (subject  to  any  Bules  of  Court  and 
to  the  power  of  transfer)  in  the  division  of  the  said 
High  Court  to  which  such  cause  or  matter  is  for  the 
time  being  attached ;  and, 

2.  If  any  plaintiff  or  petitioner   shall  at  any  time 

assign  his  cause  or  matter  to  any  division  of  the 
said  High  Court  to  which,  according  to  the  Bules 
of  Court  or  the  provisions  of  the  principal  Act  or 
this  Act,  the  same  ought  not  to  be  assigned,  the 
Oourt,  or  any  judge  of  such  division,  upon  being 
informed  thereof,  may,  on  a  summary  application 
:at  any  stage  of  the  cause  or  matter,  direct  the 
same  to  be  transferred  to  the  division  of  the  said 
Court  to  which,  according  to  such  rules  or  pro- 
TisionSy  the  same  ought  to  have  been  assigned,  or 
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he  may,  if  he  think  it  expedient  so  to  do,  retain 
the  same  in  the  division  in  which  the  same  wa& 
commenced ;  and  all  steps  and  proceedings  whatso- 
ever taken  by  the  plaintiff  or  petitioner,  or  by  any 
other  party  in  any  such  cause  or  matter,  and  all  orders 
made  therein  by  the  Court  or  any  judge  thereof 
before  any  such  transfer  shall  be  valid  and  effectual 
to  all  intents  and  purposes  in  the  same  manner  as 
if  the  same  respectively  had  been  taken  and  made 
in  the  proper  division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been  assigned ; 
and, 
3.  Subject  to  Bules  of  Court,  a  person  commencing  any 
cause  or  matter  shall  not  assign  the  same  to  the 
Probate,  Divorce,  and  Admiralty  Division  unless  he 
would  have  been  entitled  to  commence  the  same  in 
the  Court  of  Probate,  or  in  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  in  the  High  Court  o£ 
Admiralty,  if  this  Act  had  not  passed. 

See  sees.  34  nnd  35  of  30  &  37  Vict  c.  66,  ante  pp.  121, 123 ;  and 
Onier  V.,  lUiles  4  and  9,  and  Order  LI.,  post,  p.  196,  et  seq. 

Sitting*  of  12.  Every  appeal  to  the  Court  of  Appeal  shall,  where 
Amilr*  the  subject-matter  of  the  appeal  is  a  final  order,  decree, 
or  judgment,  be  heard  before  not  less  than  three  judges: 
of  the  said  Court  sitting  together,  and  shall,  when  the 
subject-matter  of  the  appeal  is  an  interlocutory  order,, 
decree,  or  judgment,  be  heard  before  not  less  than  two 
judges  of  the  said  Court  sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees,  orders,. 
or  judgments  are  final,  and  what  are  interlocutory,  shall 
be  determined  by  the  Court  of  Appeal. 

Sabject  to  the  provisions  contained  in  this  section  the 
Court  of  Appeal  may  sit  in  two  divisions  at  the  same 
time. 
Awtna-  13.  Whereas  by  section  sixty  of  the  principal  Act  it  is 

r*roof  36  P^vi^i^  *^^*  ^^^  *h®  purpose  of  facilitating  the  prose- 
&  sM  Vict,  cution  in  country  districts  of  legal  proceedings,  it  shall 
autriVr  *^  ^  l^^ftil  for  Her  Majesty  by  Order  in  Council  from  time 
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to  time  to  direct  that  there  shall  be  district  registrars  in  District 
such  places  as  shall  be  in  such  Order  mentioned  for  dis-  ^^^istrars. 
tricts  to  be  thereby  defined ;  and  whereas  it  is  expedient 
to  amend  the  said  section,  be  it  therefore  enacted  that — 

Where  any  such  Order  has  been  made,  two  persons 
may,  if  required,  be  appointed  to  perform  the  duties  of 
district  registrar  in  any  district  named  in  the  Order,  and 
such  persons  shall  be  deemed  to  be  joint  district  regis- 
trars, and  shall  perform  the  said  duties  in  such  manner  as 
may  from  time  to  time  be  directed  by  the  said  Order,  or 
any  Order  in  Council  amending  the  same. 

Moreover,  the  registrar  of  any  inferior  Court  of  record 
having  jurisdiction  in  any  part  of  any  district  defined  by 
such  Order  (other  than  a  County  Court)  shall,  if  appointed 
by  Her  Majesty,  be  qualified  to  be  a  district  registrar  for 
the  said  district,  or  for  any  and  such  part  thereof  as  may 
be  directed  by  such  Order  or  any  Order  amending  the 
same. 

Every  district  registrar  shall  be  deemed  to  be  an  officer 
of  the  Supreme  Court,  and  be  subject  accordingly  to  the 
jurisdiction  of  such  Court,  and  of  the  divisions  thereof. 

As  to  proceediDgs  in  district  registries ;  see  sees.  60-G2  and  64-66 
of  the  Judicature  Acf,  1873,  ante^  p.  135-138,  and  Order  V., 
Rules  1-3,  and  Order  XIL,  Rules  1-5,  Order  KIX.,  Rule  29,  and 
Order  XXXV,,  post,  pp.  196,  208,  232,  233,  el  aeq. 

By  an  Order  in  Council  dated  the  12th  of  August,  and  published  in 
the  London  Gazette  of  the  24th  of  August,  1875,  it  is  ordered — 

'*  That  there  shall  be  district  registrars  in  the  places  of  Liverpool, 
Manchester,  and  Preston,  and  the  district  registrar  at  Liverpool 
of  the  High  Court  of  Admiralty,  and  the  district  prothonotary 
at  Liverpool  of  the  Court  of  Common  Pleas  at  Lancaster,  shall 
be  and  are  hereby  appointed  the  district  registrars  in  Liverpool ; 
and  the  district  prodionotary  at  Manchester  of  the  said  Court  of 
Common  Pleas  shall  be  and  is  hereby  appointed  the  district 
r^strar  in  Manchester;  and  the  district  prothonotary  at  Preston 
of  the  said  Court  of  Common  Pleas  shall  be  and  is  hereby 
appointed  the  district  registrar  at  Preston ;  and  that  the  district 
for  each  place  shall  be  the  district  now  assigned  to  each  such 
district  prothonotary,  under  the  provisions  and  authority  of  *  The 
Common  Pleas  at  Lancaster  Amendment  Act,  1869.* 

'*  That  there  shall  be  a  district  registrar  in  Durham,  and  that  the 
district  prothonotary  of  the  Court  of  Pleas  at  Durham  shall  be 
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and  is  hereby  appointed  the  district  registrar  in  Durham ;  and 
that  the  district  shall  be  the  district,  for  the  time  being,  of  the 
C!ounty  Court  holden  at  Durham. 

"  That,  in  the  places  mentioned  in  the  schedule  annexed  there  shall 
be  district  registrars,  and  that  the  registrar  of  the  County  Court 
held  in  any  such  place  shall  be  and  is  hereby  appointed  the 
district  registrar  in  such  place,  and  that  the  district  for  each 
such  place  shall  be  the  district^  for  the  time  being,  of  the  County 
Court  holden  at  such  place. 

"C.  L.  Peeu 

*^  Schedule. — Bangor,  Bamsley,  Barnstaple,  Bedford,  Birkenhead^ 
Binningham,  Boston,  Bradford,  Bridgewater,  Brighton,  Bristol, 
Bury  St.  Edmunds,  Cambridge,  Cardiff,  Carlisle,  Carmarthen, 
Cheltenham,  Chester,  Colchester,  Derby,  Dewsbury,  Dover,  Dor- 
chester, Dudley,  East  Stonehonse,  Exeter,  Gloucester,  Great 
Grimsby,  Great  Yarmouth,  Halifax,  Hanley,  Hartlepool,  Here- 
ford, Huddersfield,  Ipswich,  Kingston-on-Hull,  King's  Lynn, 
Leeds,  Leicester,  Lincoln,  Lowestoft,  Maidstone,  Newcastle- 
upon-Tyne,  Newport  (Monmouth),  Newport  (Isle  of  Wight), 
Newtown,  Northampton,  Norwich,  Nottingham,.  Oxford,  Pem- 
broke Docks,  Peterborough,  Poole,  Portsmouth,  Ramsgate, 
Rochester,  Sheffield,  Shrewsbury,  Southampton,  Stockton-on- 
Tees,  Sunderland,  Swansea,  Truro,  Totnes,  Wakefield,  Walsall, 
Whitehaven,  Wolverhampton,  Worcester,  York.** 

14.  Whereas  under  section  eighty-seven  of  the  prin- 
cipal Act,  solicitors  and  attorneys  will,  after  the  com- 
mencement of  that  Act,  be  called  solicitors  of  the 
Supreme  Court :  Be  it  therefore  enacted  that — 

The  registrar  of  attorneys  and  solicitors  in  England 
shall  be  called  the  registrar  of  solicitors,  and  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Bolls,  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and 
the  Lord  Chief  Baron,  or  any  two  of  them,  may,  from 
time  to  time,  by  regulation  adapt  any  enactments  relating 
to  attorneys,  and  any  declaration,  certificate,  or  form  re- 
quired under  those  enactments,  to  the  solicitors  of  the  Su- 
preme Court  under  section  eighty-seven  of  the  principal  Act. 

15.  It  shall  be  lawful  for  Her  Majesty  from  time  to 
time,  by  Order  in  Council,  to  direct  that  the  enactments 
relating  to  appeals  from  County  Courts  shall  apply  to  any 
other  inferior  Court  of  record ;  and  those  enactments,  sub- 
ject to  any  exceptions,  conditions,  and  limitations  contained 
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in  the  Order,  shall  apply  accordingly,  as  from  the  date 
mentioned  in  the  Order. 

See,  as  to  County  Courts  and  other  inferior  Courts,  &c.,  ante^  pp.  27 
and  42 ;  and  ss.  88-91  of  the  Judicature  Act,  1873,  anUy  p. 
152. 

16.  The  Bales  of  Court  in  the  First  Schedule  to  this  Rules  Id 
Act  shall  come  into  operation  at  the  commencement  of  ^"^^^.^ 
this  Act,  and  as  to  all  matters  to  which  they  extend  shall  substitu- 
thenceforth  regulate  the  proceedings  in  the  High  Court  of  &*37^vict! 
Justice  and  Court  of  Appeal.    But  such  Eules  of  Court,  c.  66,  s.  69, 
and  also  all  such  other  Eules  of  Court  (if  any)  as  may  be  s^edule. 
made  after  the  passing  and  before  the  comnvencement  of 

this  Act  and  under  the  authority  of  the  next  section,  may 
be  annulled  or  altered  by  the  authority  by  which  new 
Eules  of  Court  may  be  made  after  the  commencement  of 
this  Act. 

17.  Her  Majesty  may  at  any  time  after  the  passing  and  ProYision 
hefore  the  commencement  of  this  Act,  by  Order  in  Council,  f^  *^."^*^; 
made  upon  the  recommendation  of  the  Lord  Chancellor,  Rules  of 
and  the  Lord  Chief  Justice  of  England,  the  Master  of  the  ^^^  ^^ 
EoUs,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the  after  the 
Lord  Chief  Baron  of  the  Exchequer,  and  the  Lords  Justices  m^"of  the 
of  Appeal  in  Chancery,  or  any  five  of  them,  and  the  other  Act,--in 
Judges  of  the  several  Courts  intended  to  be  united  and  t^n  for^se 
consolidated  by  the  principal  Act  as  amended  by  this  Act,  ^  ^7  Vict. 
or  of  a  majority  of  such  other  Judges,  make  any  further  es,  69, 74, 
or  additional  Eules  of  Court  for  carrying  the  principal  J'^J  "®^^ 
Act  and  this  Act  into  effect,  and  in  particular  for  all  or 

any  of  the  following  matters,  so  far  as  they  are  not  pro- 
vided for  by  the  Eules  in  the  First  Schedule  to  this  Act ; 
ihat  is  to  say, 

1.  For  regulating  the  sittings  of  the  High  Court  of 

Justice  and  the  Court  of  Appeal,  and  of  any  Di- 
visional or  other  Courts  thereof  respectively,  and  of 
the  Judges  of  the  said  High  Court  sitting  in  Cham- 
bers; and, 

2.  For  regulating  the  pleading,  practice,  and  procedure 

in  the  High  Court  of  Justice  and  Court  of  Appeal ; 
and, 
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3.  Generally,  for  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  said  Courts  respec- 
tiyely,  or  to  the  duties  of  the  officers  thereof,  or  of  the 
Supreme  Court,  or  to  the  costs  of  proceedings  therein, 
insnbsti-       From  and  after  the  commencement  of  this  Act,  the 
36^k^37^   Supreme  Court  may  at  any  time,  with  the  concurrence  of 
Vict.  c.  66,  a  majority  of  the  judges  thereof  present  at  any  meeting 
*'  ^*'         for  that  purpose  held  (of  which  majority  the  Lord  Chan- 
cellor shall  be  one),  alter  and  annul  any  Bules  of  Court 
for  the  time  being  in  force,  and  have  and  exercise  the 
same  power  of  making  Bules  of  Court  as  is  by  this  section 
vested  in  Her  Majesty  in  Council  on  the  recommendation 
of  the  said  judges  before  the  commencement  of  this  Act. 

All  Bules  of  Court  made  in  pursuance  of  this  section 
shall  be  laid  before  each  House  of  Parliament  within  such 
time  and  shall  be  subject  to  be  annulled  in  such  manner 
as  is  in  this  Act  provided. 

All  Bules  of  Court  made  in  pursuance  of  this  section,  if 
made  before  the  commencement  of  this  Act,  shall  from 
and  after  the  commencement  of  this  Act,  and  if  made  after 
the  commencement  of  this  Act  shall  from  and  after  they 
come  into  operation,  regulate  all  matters  to  which  they  ex- 
tend, until  annulled  or  altered  in  pursuance  of  this  section. 
The  reference  to  certain  judges  in  section  twenty-seven 
of  the  principal  Act  shall  be  deemed  to  refer  to  the  judges 
mentioned  in  this  section  as  the  judges  on  whose  recom- 
mendation an  Order  in  Council  may  be  made. 

See  36  &  37  Vict.  c.  66,  ss.  68, 69, 74,  ante,  pp,  138-9, 141.  As  to  tha 
High  Court  and  Court  of  Appeal,  ante,  pp.  100,  104.  As  to  the 
practice  and  procedure,  see  Rules  of  Court,  post,  p.  191,  et  sej.  r 
and  exceptions  from  rules,  Order  LXII.,  post.  As  to  the  costs  of 
proceedings,  see  Additional  Hules  of  Court  by  Order  in  Council^ 
dated  12th  August,  1875,  and  inserted  in  London  Qazette  of  24 
August,  1875 ;  and  post,  chap.  vii. 

ProTiBion  18.  All  Bules  and  Orders  of  Court  in  force  at  the  time 
of  Probate!  ^^  *t®  Commencement  of  this  Act  in  the  Court  of  Probate^ 
Divorce,  the  Court  for  Divorce  and  Matrimonial  Causes,  and  the 
miraity  Admiralty  Court,  or  in  relation  to  appeals  from  the  Chief 
^«'*^  Judge  in  Bankruptcy,  or  from  the  Court  of  Appeal  in 
of  The  "  **  Chancery  in  bankruptcy  matters,  except  so  far  as  they  are 
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expressly  varied  by  the  First  Schedule  hereto  or  by  Bules  High 
of  Court  made  by  Order  in  Council  before  the  commence-  {^Jjjjg'^tu. 
ment  of  this  Act,  shall  remain  and  be  in  force  in  the  tion  for  36 
High  Court  of  Justice  and  in  the  Court  of  Appeal  respec-  ^  ^l  J^^^ 
tively  until  they  shall  respectively  be  altered  or  annulled 
by  any  Rules  of  Couftftnade  after  the  commencement  of 
this  Act. 

The  present  judge  of  the  Probate  Court  and  of  the 
Court  for  Divorce  and  Matrimonial  Causes  shall  retain, 
and  the  president  for  the  time  being  of  the  Probate  and 
Divorce  Division  of  the  High  Court  of  Justice  shall  have, 
with  regard  to  non-contentious  or  common  form  business 
in  the  Probate  Court,  the  powers  now  conferred  on  the 
judge  of  the  Probate  Court  by  the  thirtieth  section  of  the 
twentieth  and  twenty-first  years  of  Victoria,  chapter 
seventy-seven,  and  the  said  judge  shall  retain,  and  the 
said  president  shall  have,  the  powers  as  to  the  making  of 
rules  and  regulations  conferred  by  the  fifty-third  section 
of  the  twentieth  and  twenty-first  years  of  Victoria,  chapter 
eighty-five. 

19.  Subject  to  the  First  Schedule  hereto  and  any  Bules  Provision 
of  Court  to  be  made  under  this  Act,  the  practice  and  pro-  ^^jn^i 
cedure  in  all  criminal  causes  and  matters  whatsoever  in  procedure, 
the  High  Court  of  Justice  and  in  the  Court  of  Appeal  re-  ^^^^e  ^ 
spectively,  including  the  practice  and  procedure  with  Rnies  re- 
respect  to  Crown  Cases  Reserved,  shall  be  the  same  as  the  ^aUered, 
practice  and  procedure  in  similar  causes  and  matters  —}^  »}^^ 
before  the  commencement  of  this  Act.  forSsTsT 

See  36  &  37  Vict.  c.  66,  b.  71,  ante,  p.  140 ;  Order  LXII.  in  Sche-  l^^\^  ^  ^^' 
dale  I.,  post,  chap.  v. 

20.  Nothing  in  this  Act  or  in  the  First  Schedule  hereto.  Provision 
or  in  any  Eules  of  Court  to  be  made  under  this  Act,  save  ^^  *^^^'. 
as  far  as  relates  to  the  power  of  the  Court  for  special  ing  roles  of 
reasons  to  allow  depositions  or  affidavits  to  be  read,  shall  j^^T— in' 
affect  the  mode  of  giving  evidence  by  the  oral  examination  substitu- 
of  witnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  2**37  vicf. 
the  law  relating  to  jurymen  or  juries.  c.  OGy  s.  72. 

See  post,  p.  174,  sec  22  of  this  Act ;  and  ante,  p.  140,  as  to  sec.  72  of 
36  &  37  Vict.  c.  72 ;  and  ante,  p.  84. 
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ProYision        21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  any 
^7  xitin^  Kules  of  Court,  may  be  otherwise  provided,  all  forms  and 
procedure   mothods  of  procedore  which  at  the  commencement  of  this 
when^    Act  woro  in  force  in  any  of  the  Courts  whose  jurisdiction 
inconsis-     is  by  the  principal  Act  or  this  Act  transferred  to  the  said 
this  Act  or  ^^S^  Court  and  to  the  said  Court  of  Appeal  respectively. 
Rules  of     uudcr  or  by  virtue  of  any  law,  custom,  general  order,  or 
substitT***  rules  whatsoever,  and  t^hich  are  not  inconsistent  with  the 
tion  for  36  principal  Act  or  this  Act  or  with  any  Kules  of  Court,  may 
c.  G6,  s.*73.  continue  to  be  used  and  practised,  in  the  said  High  Court 
of  Justice  and  the  said  Court  of  Appeal  respectively,  in 
such  and  the  like  cases,  and  for  such  and  the  like  pur- 
poses, as  those  to  which  they  would  have  been  applicable 
in  the  respective  Courts  of  which  the  jurisdiction  is  so 
transferred,  if  the  principal  Act  and  this  Act  had  not 
passed. 
Nothing  in      22.  Whereas  by  section  forty-six  of  the  principal  Act  it 
A^t^tlf  pre-  IS  enacted  that  "  any  judge  of  the  said  High  Court  sitting 
judice        "  in  the  exercise  of  its  jurisdiction  elsewhere  than  in  a 
have  L^ues  "  Divisional  Court  may  reserve  any  case,  or  any  point  in 
submitted,  «  ^  easo,  for  the  consideration  of  a  Divisional  Court,  or 
*'  may  direct  any  case  or  point  in  a  case  to  be  argued  be- 
^'  fore  a  Divisional  Court :"  Be  it  hereby  enacted,  that 
nothing  in  the  said  Act,  nor  in  any  rule  or  order  made 
under  the  powers  thereof  or  of  this  Act,  shall  take  away 
or  prejudice  the  right  of  any  party  to  any  action  to  havo 
the  issues  for  trial  by  jury  submitted  and  left  by  the  judge 
to  the  jury  before  whom  the  same  shall  come  for  trial, 
with  a  proper  and  complete  direction  to  the  jury  upon  the 
law,  and  as  to  the  evidence  applicable  to  such  issues : 

Provided  also,  that  the  said  right  may  be  enforced 
either  by  motion  in  the  High  Court  of  Justice  or  by 
motion  in  the  Court  of  Appeal  founded  upon  an  exception 
entered  upon  or  annexed  to  the  record. 

See  sees.  46, 93  of  the  Judicature  Act,  1873,  ante,  pp.  129, 153 ;  and 
sec.  20  of  this  Act,  ante,  p.  173 ;  and  abo  ante,  p.  84  ;  as  to  bills  of 
exception,  see  ante,  p.  88,  and  Order  LVIIL,  Kule  1,  post,  chap.  y\ 

Kegniation      23.  Her  Majesty  may  at  any  time  after  the  passing  of 
of  circnits.  ^^^  j^^^^  j^ j  ^^^^  jjjj^^  jq  j^jq^^  ]^j  Qj^er  in  Couucil,  pro- 
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yide  in  such  manner  and  subject  to  such  regulations  as  to  Circuits 
Her  Majesty  may  seem  meet,  for  all  or  any  of  the  follow-  *°^^-  ^•.^* 
ing  matters  : 

1.  For  the  discontinuance,  either  temporarily  or  per- 

manently, wholly  or  partially,  of  any  existing  cir- 
cuit, and  the  formation  of  any  new  circuit  by  the 
union  of  any  counties  or  parts  of  counties,  or  partly 
in  one  way  and  partly  in  the  other,  or  by  the  con- 
stitution of  any  county  or  part  of  a  county  to  be  a 
circuit  by  itself ;  and  in  particular  for  the  issue  of 
commissions  for  the  discharge  of  civil  and  criminal 
business  in  the  county  of  Surrey  to  the  judges  ap- 
pointed to  sit  for  the  trial  by  jury  of  causes  and 
issues  in  Middlesex  or  London  or  any  of  them; 
and, 

2.  For  the  appointment  of  the  place  or  places  at  which 

assizes  are  to  be  holden  on  any  circuit ;  and, 

3.  For  altering  by  such  authority  and  in  such  manner 

as  may  be  specified  in  the  Order,  the  day  appointed 
for  holding  the  assizes  at  any  place  on  any  circuit 
in  any  case,  where,  by  reason  of  the  pressure  of 
business  or  other  unforeseen  cause,  it  is  expedient 
to  alter  the  same ;  and, 

4.  For  the  regulation,  so  far  as  may  be  necessary  for 

carrying  into  effect  any  Order  under  this  section, 
of  the  venue  in  all  cases,  civil  and  criminal, 
triable  on  any  circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  Order  in 
Council,  alter,  add  to,  or  amend  any  Order  in  Council 
made  in  pursuance  of  this  section;  and  in  making  any 
Order  under  this  section  may  give  any  directions  which  it 
appears  to  Her  Majesty  to  be  desirable  to  give  for  the 
purpose  of  giving  full  effect  to  such  order : 

Provided  that  every  Order  in  Council  made  under  this 
section  shall  be  laid  before  each  House  of  Parliament 
within  such  time,  and  shall  be  subject  to  be  annulled  in 
such  manner  as  is  in  this  Act  provided. 

Any  Order  in  Council  purporting  to  be  made  in  pur- 
suance of  this  section  shall  have  the  same  effect  in  all 
respects  as  if  it  were  enacted  in  this  Act. 
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Circuits  The  powet  hereby  given  to  Her  Majesty  shall  be 
«idC.c.c.  deemed  to  be  in  addition  to  and  not  in  derogation- of  any 
power  already  vested  in  Her  Majesty  in  respect  of  the 
matters  afoi^esaid;  and  all  enactments  in  relation  to 
circuits,  or  the  places  at  which  assizes  are  to  be  holden,  or 
otherwise  in  relation  to  the  subject-matter  of  any  Order 
under  this  section,  shall,  so  far  as  such  enactments  are 
inconsistent  with  such  Order,  be  repealed  thereby,  whether 
such  repeal  is  thereby  expressly  made  or  not;  but  all 
enactments  relating  to  the  power  of  Her  Majesty  to  alter 
the  circuits  of  the  judges,  or  places  at  which  assizes  are  to 
be  holden,  or  the  distribution  of  revising  barristers  among 
the  circuits,  or  otherwise  enabling  or  facilitating  the 
carrying  the  objects  of  this  section  into  effect,  and  in 
force  at  the  time  of  the  passing  of  the  principal  Act,  shall 
continue  in  force,  and  shall,  with  the  necessary  variations, 
if  any,  apply,  so  far  as  they  are  applicable,  to  any  altera- 
tions in  or  dealings  with  circuits,  or  places  at  which 
assizes  are  to  be  holden,  made  or  to  be  made  after  the 
passing  of  this  Act,  or  to  any  other  provisions  of  any 
Order  made  under  this  section ;  and  if  any  such  Order  is 
made  for  the  issue  of  commissions  for  the  discharge  of 
civil  and  criminal  business  in  the  county  of  Surrey  as 
before-mentioned  in  this  section,  that  county  shall  for  the 
purpose  of  the  application  of  the  said  enactments  be 
deemed  to  be  a  circuit,  and  the  senior  judge  for  the  time 
being  so  commissioned,  or  such  other  judge  as  may  be 
for  the  time  being  designated  for  that  purpose  by  Order 
in  Council,  shall,  in  the  month  of  July  or  August  in  every 
year,  appoint  the  revising  barristers  for  that  county  and 
the  cities  and  boroughs  therein. 

The  expression  '^  assizes  "  shall  in  this  section  be  con- 
strued to  include  sessions  under  any  commission  of  oyer 
and  terminer,  or  goal  delivery,  or  any  commission  in  lieu 
thereof  issued  under  the  principal  Act. 

Tb€  powers  conferred  by  this  section  are  very  extensive,  and  suffi- 
cient, if  acted  upon,  to  alter  entirely  the  present  system  of  trial 
of  both  criminal  and  civil  causes  on  circuit,  as  well  as  the 
business  of  the  Central  Criminal  Court;  see  ante,  p.  165,  and 
jKntf  p.  177. 
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Afl  respects  circuits,  we  may  observe  that  they  have  been  in  existence  Circuits 
as  far  back  as  the  thirteenth  century,  and  have  been  regulated  <^nlO.C.C. 
from  time  to  time  by  several  statutes,  viz.,  21  £dw.  1 ;  6  Ric.  2, 
c.  5  ;  11  Ric.  2,  c.  11 ;  14  Hen.  6,  c.  3 ;  34  &  35  Hen.  8,  c.  26  ; 
18  Eliz.,';c.  8 ;  14  Car.  2,  c.  21,  s.  1 ;   1  Geo.  1,  stat.  2,  c.  45,  re- 
liealed  by  30  &  31  Vict.  c.  59 ;  3  Geo.  4,  c.  10 ;  11  Geo.  4  & 

1  Will.  4,  c.  70,  8.  19  ;  2  Will.  4,  c  47,  s.  1 ;  3  &  4  Will.  4,  c. 
71 ;  6  &  7  Will.  4, c  87,  s.  8;   7  Will.  4  &  1  Vict.  c.  24,  s.  2; 

2  &  3  Vict.  c.  72;  12  Vict.  c.  6  :  5  &  6  Vict.  c.  110;  17  &  18 
Vict  c.  35 ;  22  &  23  Vict  c.  32,  s.  18  ;  26  &  27  Vict  c.  122  ; 
and  we  must  now  add  36  &  37  Vict.  c.  66,  ss.  11, 16,  29,  68, 
69,  and  the  above  section,  23  of  38  &  39  Vict.  c.  77 ;  see^  ante, 
pp.  98, 101, 117, 138, 139. 

As  to  the  Central  Criminal  Court,  we  have,  alreadv  observed  that  it 
is  made  part  of  the  High  Court  of  Justice  (sec.  16,  anie^  pp.  42, 
101).  This  Court  was  established  in  1834,  pursuant  to  statute 
4  &  5  Will.  4,  c.  36,  s.  2.  It  has  jurisdiction  over  all  treasons, 
murders,  felonies,  and  misdemeanours  committed  within  the 
city  of  London  and  county  of  Middlesex,  and  certain  designated 
parts  of  the  counties  of  Essex,  Kent,  and  Surrey.  By  19  Vict, 
c.  16,  the  Court  of  Queen*s  Bench  has  power  to  order,  for  trial 
at  the  Central  Criminal  Court,  indictments  for  felonies  and  mis- 
demeanours committed  out  of  the  jurisdiction  of  that  Court :  see 
also  antey  p.  142. 

24.  Where  any  proyisioiiB  in  respect  of  the  practice  or  Additional 
procedure  of  any  Courts  the  jurisdiction  of  which  is  trans-  JI^J^^^^^*** 
ferred  by  the  principal  Act  or  this  Act  to  the  High  Court  of  practice 
of  Justice  or  the  Court  of  Appeal,  are  contained  in  any  3^,/^^' 
Act  of  Parliament,  Bules  of  Court  may  be  made  for  modi-  Rules  of 
fying  such  provisions  to  any  extent  that  may  be  deemed   ^"'' 
necessary  for  adapting  the  same  to  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  without  prejudice  never- 
theless to  any  power  of  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  to  make  any  Bules  with 
respect  to  the  Paymaster  General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer,  or 
deposit  into,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  provisions  relating 
to  practice  and  procedure. 

i.  The  Lord  Chancellor,  with  the  concurrence  of  the  Trea- 
sury, may  from  time  to  time,  by  order,  determine  to  what 
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accounts  and  how  intituled  any  ench  money  or  property 
as  last  aforesaid,  whether  paid,  transferred,  or  deposited 
before  or  after  the  commencement  of  this  Act,  is  to  be 
carried,  and  modify  all  or  any  forms  relating  to  such 
accounts ;  and  the  governor  and  company  of  the  Bank  of 
England,  and  all  other  companies,  bodies  corporate,  and 
persons,  shall  make  such  entries  and  alterations  in  their 
books  as  may  be  directed  by  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,  for  the  purpose  of  carry- 
ing into  effect  any  such  order. 

See  ante,  pp.  160, 168, 171. 

Orders  and      25.  Evory  Order  in  Council  and  Bule  of  Court  required 

?a?d*Wow  ^y  *^  -^^'  ^  ^  1*^*  ^^^^^  ^^^^  Bowe  of  Parliament 

Pariia-       ghall  be  so  laid  within  forty  days  next  after  it  is  made,  if 

may^be'***  Parliament  is  then  sitting,  or  if  not,  within  forty  days 

annulled     after  the  commencement  of  the  then  next  ensuing  session ; 

from  either  ^^^  ^  ^^  addrcss  is  presented  to  Her  Majesty  by  either 

House.       House  of  Parliament,  within  the  next  subsequent  forty 

days  on  which  the  said  House  shall  have  sat,  praying  that 

any  such  Bule  or  Order  may  be  annulled,  Her  Majesty 

may  thereupon,  by  Order  in  Council,  annul  the  same ;  and 

the  Bule  or  Order  so  annulled  shall  thenceforth  become 

Toid  and  of  no  effect,  but  without  prejudice  to  the  validity 

of  any  proceedings  which  may  in  the  meantime  have  been 

taken  under  the  same. 

This  section  shall  come  into  operation  immediately  on 
the  passing  of  this  Act. 

See  ante,  p.  171,  and  p<fri,  p.  191. 

Fixing  and      26.  The  Lord  Chancellor,  with  the  advice  and  consent 

^"eel^in    ®^  '^®  j^idgcs  of  the  Supreme  Court,  or  any  three  of  them, 

Hiffh  Court  and  with  the  concurrence  of  the  Treasury,  may,  either 

of  ar^  before  or  after  the  commencement  of  this  Act,  by  order, 

fix  the  fees  and  per-centages  (including  the  per-centage 

on  estates  of  lunatics)  to  be  taken  in  the  High  Court  of 

Justice  or  in  the  Court  of  Appeal,  or  in  any  court  created 

by  any  commission  or  in  any  office  which  is  connected 

with  any  of  those  courts,  or  in  which  any  business  con* 


<aup.v.J  JUDICATURE  ACT',  1875.  175 

nected  with  any  of  those  courts  is  conducted,  or  by  any 
•officer  paid  wholly  or  partly  out  of  public  moneys  who  is 
attached  to  any  of  those  courts,  or  the  Supreme  Court,  or 
any  judge  of  those  courts,  including  the  masters  and  other 
•officers  in  lunacy,  and  may  from  time  to  time  by  order 
increase,  reduce,  or  abolish  all  or  any  of  such  fees  and 
per-centages,  and  appoint  new  fees  and  per-centages  to  be 
taken  in  the  said  courts  or  offices,  or  any  of  them,  or  by 
any  such  officer  as  aforesaid. 

Any  order  made  in  pursuance  of  this  section  shall  be 
binding  on  all  the  courts,  offices,  and  officers  to  which  it 
refers,  in  the  same  manner  as  if  it  had  been  enacted  by 
Parliament. 

All  such  fees  and  per-centages  shall  (save  as  otherwise 
directed  by  the  order)  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer,  and  be  carried  to  the  Gonsolidat-ed 
Fund,  and  with  respect  thereto  the  following  rules  shall 
be  observed : 

u  The  fees  and  per-centages  shall,  except  so  far  as  the 
order  may  otherwise  direct,  be  taken  by  stamps, 
and  if  not  taken  by  stamps  shall  be  taken,  applied, 
accounted  for,  and  paid  over  in  such  manner  as 
may  be  directed  by  the  order. 

2.  Such  stamps  shall  be  impressed  or  adhesive,  as  the 

Treasury  from  time  to  time  direct. 

3.  The  Treasury,  with  the  concurrence  of  the  Lord 

Chancellor,  may  from  time  to  time  make  such  rules 
as  may  seem  fit  for  publishing  the  amount  of  the 
fees  and  regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application  thereof 
to  documents  from  time  to  time  in  use  or  required 
to  be  used  for  the  purposes  of  such  stamps,  and  for 
insuring  the  proper  cancellation  of  stamps  and  for 
keeping  accounts  of  such  stamps. 

4.  Any  document  which  ought  to  bear  a  stamp  in  pur- 

suance of  this  Act,  or  any  rule  or  order  made 
thereunder,  shall  not  be  received,  filed,  used,  or 
admitted  in  evidence  unless  and  until  it  is  properly 
stamped  within  the  time  prescribed  by  the  rules 

N  2 
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under  this  section  regnlating  the  use  of  stamps, 
but  if  any  such  document  is  through  mistake  or 
inadyertence  received,  filed,  or  nsed  without  being 
properly  stamped,  the  Lord  Chancellor  or  the 
Court  may,  if  he  or  it  shall  think  fit,  order  that 
the  same  be  stamped  as  in  such  order  may  be 
directed. 

An  order  by  the  Lord  Cbancellor  as  to  court  fees  cm  stamps  is  in 
preparation,  and  if  issued  in  time  will  be  inserted  after  chapter 
riu^pott, 

5.  The  Commissioners  of  Inland  Beyenue  shall  keep 

such  separate  accounts  of  all  money  received  in 
respect  of  stamps  under  this  Act  as  the  Treasury 
may  from  time  to  time  direct,  and,  subject  to  the 
deduction  of  any  expenses  incurred  by  those  Com- 
missioners in  the  execution  of  this  section,  the 
money  so  received  shall,  under  the  direction  of  the 
Treasury,  be  carried  to  and  form  part  of  the  Con- 
solidated Fund. 

6.  Any  person  who  forges  or  counterfeits  any  such 

stamp,  or  uses  any  such  stamp,  knowing  the  same 
to  be  forged  or  counterfeit,  or  to  have  been  pre- 
viously  cancelled  or  used,  shall  be  guilty  of  forgery,, 
and  be  liable  on  conviction  to  penal  servitude  for 
a  term  not  exceeding  seven  years,  or  to  imprison- 
ment with  or  without  hard  labour  for  a  term  not 
exceeding  two  years. 
An  order  under  this  section  may  abolish  any  existing 
fees  and  per-centages  which  may  be  taken  in  the  said 
Courts  or  offices,  or  any  of  them,  or  by  the  said  officers  or 
any  of  them,  but,  subject  to  the  provisions  of  any  order 
made  in  pursuance  of  this  section,  the  existing  fees  and 
per-centages  shall  continue  to  be  taken,   applied,  and 
accounted  for  in  the  existing  manner. 
ProviiiioDs       27.  Whereas  by  the  Common  Pleas  at  Lancaster  Amend- 
Jlster  Fee   ^^^^  Act,  1869,  the  fecs  taken  by  the  prothonotaries  and 
Fond,  and   district  prothouotaries  in  pursuance  of  that  Act,   are 
&c!|  of '     directed  to  be  carried  to  the  credit  of  "  the  prothonotariea 
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fee  fond  acconnt  of  the  county  palatine  of  Lancaster/'  and  officers  of 
certain  salaries  and  expenses  connected  with  the  offices  J^n^fgr 
of  the  said  prothonotaries  and  district  prothonotaries  are  and  Dar- 
directed  to  be  paid  out  of  that  account :  ^^^  y?^ 

And  whereas,  on  the  twenty-fourth  day.  of  June,  one  c  37. 
thousand  eight  hundred  and  seventy-four,  there  was 
standing  to  the  credit  of  that  account  a  sum  of  ten  thou- 
sand seven  hundred  and  fifty-five  pounds  consolidated 
three  pounds  per  centum  Bank  annuities,  and  one  thou- 
sand eight  hundred  and  ten  pounds  cash,  or  thereabouts : 

And  whereas  the  fees  received  in  the  Court  of  Pleas  of 
Durham  are  applied  in  payment  of  disbursements  con- 
nected with  the  office  of  the  prothonotary  of  that  Court, 
and  any  surplus  of  such  fees  is  paid  into  the  receipt  of 
Her  Majesty's  Exchequer,  and  any  deficiency  of  the 
amount  of  the  said  fees  to  pay  such  disbursements  is 
charged  on  the  Consolidated  Fund  of  the  United  King- 
dom: 

And  whereas  after  the  commencement  of  the  principal 
Act,  the  jurisdiction  of  the  Court  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Pleas  at  Durham  is  by  that 
Act  transferred  to  and  vested  in  the  High  Court  of 
Justice,  and  it  is  expedient  to  make  further  provision 
respecting  the  expenses  of  those  Courts,  and  the  said 
stock  and  cash  standing  to  the  credit  of  the  prothonota- 
ries fee  fund  account  of  the  county  palatine  of  Lancaster  : 

Be  it  therefore  enacted  that, — 

After  the  commencement  of  the  principal  Act  there 
shall  be  paid  out  of  moneys  provided  by  Parliament  such 
sums  by  way  of  salary  or  reniuneration  to  the  prothono- 
taries and  district  prothonotaries  of  the  Court  of  Common 
Pleas  at  Lancaster  and  the  Court  of  Common  Pleas  at 
Durham  and  their  clerks,  and  such  sums  for  rent,  taxes, 
and  other  outgoings  at  their  offices,  as  the  Lord  Chan-  . 
eellor,  with  the  concurrence  of  the  Treasury,  may  from 
time  to  time  direct. 

As  soon  as  each  prothonotary  and  district  prothonotary 
of  the  Court  of  Common  Pleas  at  Lancaster  has  accounted 
for  and  paid  all  fees  and  moneys  which  he  shall  have 
received  by  virtue  of  his  said  office,  the  Chancellor  of  the 
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32  &  33     Duchy  of  Lancaster  shall  canse  any  security  giren  by 
^  »ct.  c.  37.  g^^j^  oflBcer  in  pursuance  of  section  seventeen  of  the 
Common  Pleas  at  Lancaster  Amendment  Act,  1869,  to 
be  cancelled,  and  delivered  up,  or  otherwise  discharged. 

As  soon  as, may  be  after  the  commencement  of  the 
principal  Act  the  Treasury  and  the  Chancellor  of  the 
duchy  and  county  palatine  of  Lancaster  shall  ascertain 
the  amount  of  stock  and  cash  standing  to  the  credit  of 
the  prothonotaries  fee  fund  account  of  the  county  palatine 
of  Lancaster,  after  paying  thereout  to  the  receiver  general 
of  the  revenues  of  the  Duchy  of  Lancaster  the  amount  of 
the  fees  remaining  in  the  prothonotary's  hands  on  the 
twenty-fourth  day  of  October  one  thousand  eight  hundred 
and  sixty-nine,  and  paid  to  that  account  in  pursuance  of 
section  seventeen  of  the  last-mentioned  Act,  and  all  other 
sums  justly  due  to  Her  Majesty  in  right  of  Her  said 
duchy  and  county  palatine ;  and  the  Treasury  shall  by 
warrant  direct  the  Glovemor  and  Company  of  the  Bank  of 
England  to  transfer  to  the  Commissioners  for  the  Seduc- 
tion of  the  National  Debt  the  amount  of  stock  and  cash 
so  ascertained  and  either  to  cancel  the  stock  in  their 
books  or  otherwise  dispose  of  the  same  as  may  be  directed 
by  the  warrant ;  and  the  Governor  and  Company  of  the 
Bank  of  England  shall  transfer  the  stock  and  cash,  and 
cancel  or  otherwise  dispose  of  the  stock  according  to  the 
warrant,  without  any  order  from  the  Lord  Chancellor  or 
the  Chancellor  of  the  said  duchy  and  county  palatine  or 
any  other  person. 

The  Commissioners  for  the  Beduction  of  the  National 

Debt  shall  apply  all  cash  transferred  to  them  in  pursuance 

of  this  section  in  the  purchase  of  Bank  Annuities  which 

diall  be  cancelled  or  otherwise  disposed  of  in  like  manner 

as  the  said  stock. 

Anntuii  28,  The  Treasury  shall  cattse  to  be  prepared  annually^ 

^^and      ^  account  for  the  year  ending  the  thirty-first  day  of 

wpendi-     March,  showing  the  receipts  and  expenditure  during  the 

*'*'         preceding  year  in  respect  of  the  High  Court  of  Justice  and 

the  Court  of  Appeal,  and  of  any  Court,  office,  or  officer,  the 

fees  taken  in  which  or  by  whom  can  be  fixed  in  pursuance 

of  this  Act. 
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Such  account  shall  be  made  out  in  such  form  and  con- 
tain such  particulars  as  the  Treasury /with  the  concurrence 
of  the  Lord  Chancellor,  may  from  time  to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are  taken 
which  can  be  fixed  in  pursuance  of  this  Act,  shall  make 
such  returns  and  give  such  information  as  the  Treasury 
may  from  time  to  time  require  for  the  purpose  of  enabling 
them  to  make  out  the  said  account. 

The  said  account  shall  be  laid  before  both  Houses  of 
Parliament  within  one  month  after  the  thirty-first  day  of 
March  in  each  year,  if  Parliament  is  then  sitting,  or  if 
not,  then  within  one  month  after  the  next  meeting  of 
Parliament. 

29.  Whereas  fines  and  other  moneys  paid  into  theAmend- 
Court  of  Queen's  Bench  for  Her  Majesty's  use  are  received  JJJJ^'as^ to 
by  the  Queen's  coroner  and  attorney,  and  out  of  such  payments 
moneys  there  is  paid  in  pursuance  of  a  writ  of  privy  seal  puS^J^' 
an  annual  sum  of  forty  pounds,  at  the  rate  of  ten  pounds  Judge  of 
for  every  term,  to  the  second  judge  of  the  Court  of  Queen's  Bench  and 
Bench,  and  by  section  seven  of  the  Act  of  the  sixth  year  Queen's 
of  King  George  the  Fourth,  chapter  eighty-four,  it  is 
enacted  that  the  said  termly  allowance  of  ten  pounds  shall 
continue  to  be  paid  to  the  said  second  judge  in  addition 
to  his  salary : 

And  whereas  out  of  the  said  moneys  there  is  also  pay- 
able in  pursuance  of  the  said  writ  of  privy  seal  an  annual 
sum  of  ten  pounds  to  the  Queen's  coroner  and  attorney : 

And  whereas  it  is  expedient  to  determine  such  pay- 
ments: 

Be  it  therefore  enacted  as  follows : 

After  the  passing  of  this  Act  the  said  sums  of  forty 
pounds  and  ten  pounds  a  year  shall  cease  to  be  payable  by 
the  Queen's  coroner  and  attorney  out  of  the  above-men- 
tioned moneys. 

So  long  as  the  person  who  on  the  first  day  of  March 
one  thousand  eight  hundred  and  seventy-five  was  the 
second  judge  of  the  Court  of  Queen's  Bench  continues  to 
be  such  second  judge,  there  shall  be  payable  to  him  out  of 
the  Consolidated  Fund  of  the  United  l^gdom  the  annual 
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som  of  forty  ponnds  in  addition  to  his  salary,  and  that 
annual  snm  shall  be  payable  to  him  by  instalments  of  ten 
pounds  at  the  like  times  at  which  the  said  termly  allow- 
ance of  ten  ponnds  has  heretofore  been  payable  to  him,  or 
at  such  other  times  as  the  Treasury,  with  the  consent  of 
the  judge,  may  direct. 

So  long  as  the  person  who  on  the  first  day  of  March  one 
thousand  eight  hundred  and  seventy-fiye  was  the  Queen's 
coroner  and  attorney  continues  to  hold  that  office,  there 
shall  be  payable  to  him  out  of  moneys  provided  by  Par* 
liament  the  annual  sum  of  ten  pounds,  and  such  sum 
shall  be  payable  to  him  at  the  like  time  at  which  the  said 
annual  sum  of  ten  pounds  has  heretofore  been  payable  to 
him,  or  at  such  other  time  as  the  Treasury,  with  the  con- 
sent of  such  Queen's  coroner  or  attorney,  may  direct. 
Amend-  30.  Whereas  by  section  sixteen  of  "  The  Court  of  Chan- 

&^36  Vict  ^U  F^i^ds  ^^^9  1872,"  it  is  enacted  that  an  order  of  the 
c.  44,  as  Court  of  Chaucory  may  direct  securities  standing  to  the 
transfer  of  account  of  the  Paymaster  General  on  behalf  of  the  Court 
Govern-  of  Chancery  to  be  converted  into  cash,  and  that  where 
rities  to  such  Order  refers  to  Government  securities,  such  securities 
and  from  q\i^]1  be  transferred  to  the  Commissioners  for  the  Beduc^ 
master  tiou  of  the  National  Debt  in  manner  therein  mentioned: 
behiaTof  **  And  whereas  the  said  section  contains  no  provision  for 
the  Court  the  conversc  cases  of  the  conversion  of  cash  into  securities, 
cer?^d  *^^  ^^  transfer  of  securities  from  the  said  commissioners 
the  Na-  to  the  accouut  of  the  Paymaster  General  on  behalf  of  the 
L'lS'"  Court  of  Chancery: 

ftionen.  And  whcreas  such  conversion  and  transfer,  and  the 

other  matters  provided  by  the  said  section,  can  be  more 
conveniently  provided  for  by  rules  made  in  pursuance  of 
section  eighteen  of  the  said  Act ;  and  it  is  expedient  to 
remove  doubts  with  respect  to  the  power  to  provide  by 
such  rules  for  the  investment  in  securities  of  money  in 
court,  and  the  conversion  into  money  of  securities  in 
court: 

Be  it  therefore  enacted  as  follows : 
Section  sixteen  of ''  The  Court  of  Chancery  Funds  Act, 
1872/'  is  hereby  repealed. 
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Bales  may  from  time  to  time  be  made  in  pursuance  of 
section  eighteen  of  '^  The  Gonrt  of  Chancery  Fnnds  Act, 
1872/'  with  respect  to  the  inyestment  in  securities  of 
money  in  Court,  and  the  conversion  into  money  of  securi- 
ties in  court,  and  with  respect  to  the  transfer  to  the 
Commissioners  for  the  Beduction  of  the  National  Debt  of 
Ooyernment  securities  ordered  by  the  Court  to  be  sold  or 
conyerted  into  cash,  and  to  the  transfer  by  those  Commis- 
sioners to  the  Paymaster  General  for  the  time  being,  on 
behalf  of  the  Court  of  Chancery,  of  G-oyemment  securities 
ordered  by  the  Court  of  Chancery  to  be  purchased. 

This  section  shall  come  into  operation  on  the  passing  of 
this  Act,  and  shall  be  construed  together  with  "The 
Court  of  Chancery  Funds  Act,  1872,"  and  shall  be  subject 
to  any  alteration  in  that  Act  made  by  or  in  pursuance  of 
the  principal  Act  or  this  Act. 

31.  Whereas  under  the  Lunacy  Begulation  Act,  1853,  Abolition 
it  is  provided   that  there  shall  be  a  secretary  to  the  toThr  ^^^ 
visitors  of  lunatics  therein  mentioned,  and  it  is  expedient  visitors  of 
to  abolish  that  office :  Be  it  therefore  enacted  as  follows :  le  &  i? 

After  the  passing  of  this  Act  there  shall  cease  to  be  a  ^^^^^*  ^-  ^^' 
secretary  to  the  visitors  of  lunatics. 

The  Treasury  shall  award,  out  of  moneys  provided  by 
Parliament)  to  the  person  who  holds  at  the  passing  of  this 
Act  the  office  of  secretary  to  the  visitors  of  lunatics  such 
compensation,  by  way  of  annuity  or  otherwise,  as,  having 
regard  to  the  conditions  on  which  he  was  appointed  to  his 
office,  the  nature,  salary,  and  emoluments  of  his  office, 
and  the  duration  of  his  services,  they  may  think  just  and 
reasonable,  so  that  the  same  be  granted  in  accordance 
with  the  provisions  and  subject  to  the  conditions  con* 
tained  in  the  Superannuation  Act,  1859. 

32.  Whereas  by  section  nineteen  of  "  The  Bankruptcy  22  Vict. 
Bepeal  and  Insolvent  Court  Act,  1869,"  it  is  enacted  as  J^^;^. 
follows :   ''  All  dividends  declared  in  any  Court  acting  ment  of  32 
"  under  the  Acts  relating  to  bankruptcy  or  the  relief  of  f  33  1*19 
^'  insolvent  debtors  which  remain  unclaimed  for  five  years  and  32  &  ] 
"  after  the  commencement  of  this  Act,  if  declared  before  ^^7?""^' 

''  that  commencement^  and  for  five  years  after  the  declara-  ii^»  ^  to 

payment  of 
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unclaimed  '^  tion  of  the  dividends  if  declared  after  the  commence- 
diTidcnda  «  ment  of  this  Act,  and  all  undivided  snrpluses  of  estates 
entitj!^.  "  administered  under  the  jurisdiction  of  such  Court  which 
'^  remain  undivided  for  five  years  after  the  declaration  of 
^'  a  final  dividend  in  the  case  of  bankruptcy,  or  for  five 
**  years  after  the  close  of  an  insolvency  under  this  Act, 
"  shall  be  deemed  vested  in  the  Grown,  and  shall  be  dis- 
^'  posed  of  as  the  Commissioners  of  Her  Majesty's 
'^  Treasury  direct ;  provided  that  at  any  time  after 
"  such  vesting  the  Lord  Chancellor  may,  if  he  thinks  fit, 
^'  by  reason  of  the  disability  or  absence  beyond  seas  of 
<^  the-  person  entitled  to  the  sum  so  vested,  or  for  any 
^'  other  reason  appearing  to  him  sufficient,  direct  that  the 
''  sum  so  vested  shall  be  repaid  out  of  moneys  provided 
**  by  Parliament,  and  shall  be  distributed  as  it  would  have 
been  if  there  had  been  no  such  vesting : " 

And  whereas  a  similar  enactment  with  respect  to  un- 
claimed dividends  in  bankruptcy  was  made  by -section  one 
32  k  33  hundred  and  sixteen  of  '^  The  Bankruptcy  Act,  1869 : " 
Vict.  c.  7  .  j^^  whereas  it  is  expedient  to  give  to  persons  entitled 
to  any  such  unclaimed  dividends  or  other  sums  greater 
facilities  for  obtaining  the  same :  Be  it  therefore  enacted 
as  follows : 

Any  Court  having  jurisdiction  in  the  matter  of  any 
bankruptcy  or  insolvency,  upon  being  satisfied  that  any 
person  claiming  is  entitled  to  any  dividend  or  other  pay- 
ment out  of  the  moneys  vested  in  the  Crown  in  pursuance 
32  &  33  of  section  nineteen  of  "  The  Bankruptcy  Bepeal  and  Insol- 
83*^71?'  '^^^^  Court  Act,  1869,"  or  of  section  one  hundred  and 
sixteen  of  "  The  Bankruptcy  Act,  1869,"  may  order  pay- 
ment of  the  same  in  like  manner  as  it'might  have  done  if 
the  same  had  not  by  reason  of  the^expiration  of  five  years 
become  vested  in  the  Crown  in  pursuance  of  the  said 
sections. 

This  section  shall  take  effect  as  from  the  passing  of  this 
Act. 
Bepefti.  ^:^     83.  From  and  after  the  commencement  of  this  Act 
there  shall  be  repealed — 

I.  The  Acts  specified  in  the  Second  Schedule  to  thia 
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Act,  to  the  extent  in  the  third  column  of  that 
Bchedule  mentioned,  without  prejudice  to  anything 
done  or  suffered  before  the  said  commencement 
under  the  enactments  hereby  repealed ;  also, 
2.  Any  other  enactment  inconsistent  with  this  Act  or 

the  principal  >^ct. 
84.  Whereas,  by  the  seyenty-seyenth  section  of  the  As  to  ra- 
principal  Act,  it  is  proyided  that,  upon  the  occurrence  of  ^^offiie 
a  yacancy  in  the  office  of  any  officer  coming  within  the  within 
proyisions  of  the  said  section,  the  Lord  Chancellor,  with  pVindpat 
the  concurrence  of  the  Treasury,  may,  in  the  eyent  of  Act. 
such  office  being  considered  unnecessary,  abolish  the  same, 
or  may  reduce  the  salary,  or  alter  the  designation  or  duties 
thereof,  notwithstanding  that  the  patronage  thereof  may 
be  yested  in  an  existing  judge ;  but  that  nothing  in  the 
said  Act  contained  shall  interfere  with  the  office  of  marshal 
attending  any  commissioner  of  assize :  And  whereas  it  is 
expedient  to  add  to  the  said  section :  Be  it  enacted,  that, 
upon  the  occurrence  of  any  yacancy  coming  within  the 
proyisions  of  the  said  section,  an  appointment  shall  not 
be  made  thereto  for  the  period  of  one  month  without  the 
assent  of  the  Lord  Chancellor,  giyen  with  the  concurrence 
of  the  Treasury ;  and,  further,  the  Lord  Chancellor  may, 
with  the  concurrence  of  the  Treasury,  suspend  the  making 
any  appointment  to  such  office  for  any  period  not  later 
than  the  first  day  of  January  one  thousand  eight  hundred 
and  seyenty-seyen,  and  may,  if  it  be  necessary,  make  pro- 
yision  in  such  manner  as  he  thinks  fit  for  the  temporary 
discharge,  in  the  meantime,  of  the  duties  of  such  office. 

See  36  &  37  Vict,  c  66,  s.  77 ;  ante,  p.  143. 

85.  Be  it  enacted,  that  any  person  who,  at  the  time  of  Amend- 
the  commencement  of  this  Act,  shall  hold  the  office  of  ™!^^.^^j 
chamber  clerk  shall  be  eligible  at  any  time  thereafter  for  Act,  r.  79, 
appointment  to  the  like  office,  anything  in  the  principal  ^h^mber 
Act  to  the  contrary  notwithstanding ;  and  that,  if  any  clerks. 
such  person  shall  be  so  appointed  after  the  commencement 
of  this  Act,  he  shall,  if  the  salary  assigned  to  such  office 
by  or  under  the  principal  Act  be  less  than  the  salary  re- 
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ceired  by  him  at  the  time  of  the  commencement  of  this 
Act^  be  entitled  to  receive  a  salary  not  less  than  that  so 
formerly  received  by  him^  so  long  as  he  shall  retain  snch 
office,  bnt  shall  not  be  entitled  to  receive  or  claim  any 
pension  in  respect  of  his  service,  unless  the  Treasury,  in 
its  absolute  discretion,  shall  think  fit  to  sanction  the 
same. 

See  86  &  37  Vict.  c.  66,  8.  79 ;  ante,  p.  146. 
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FIRST  SCHEDULE. 


RULES  OF  COURT. 


[Note. — Whei^  no  other  provision  is' modi  hy  tJie  Act  or  these  Bules 
ihe  present  procedure  and  practice  remain  in  force,"} 


A  Summary  of  Orjiers  "being  the  Rules  of  Court  contained  in 
the  First  Schedule  of  the  Supreme  Court  of  Judicature 
Act,  1875. 

These  Orders  are  even  more  important  than  the  Act 
itself^  and  we 'direct  particular  attention  to  Order  10  (a), 
relating  to  Pleadings  in  general,  from  which  it  will  be 
observed  that  the  Bules  of  Pleading  there  provided  are 
substituted  for  those  hitherto  used  in  the  Courts  of 
Chancery,  Common  Law,  Admiralty,  and  Probate.  The 
Common  Law  Procedure  Acts  and  the  old  forms  of  all 
the  Courts  will  be  of  continuing  use,  and  will  frequently 
have  to  be  engrafted  more  or  less  into  the  new  forms. 
We  have  given  copious  references  to  the  old  forms  and 
books  of  practice,  and  cited  authorities  in  reference  to 
the  old  and  new  Bules,  which  will  be  found  noted  under 
the  Orders  seriaiim  (b).  We  have  also  inserted  in  a  sub- 
sequent chapter  an  analysis  of  the  method  of  procedure 
in  the  Common  Law  and  Chancery  Courts,  as  the  Judica- 
ture Act,  1875,  expressly  authorizes  their  adoption  in 
certain  cases  (c). 


OBOBS 

1.  Form  and  oommmoemeni  of  adion — Interpleaders, 

2.  Writ  of  summons — Indorsement — Service  out  of  jurisdiction — Bills  of  ex- 

change, 

3.  Indorsement  of  chkn—JSee  statement  of  daim.  Order  21,  posty  p.  237. 


(a)  See  post,  p.  227.  (c)  See  post,  chap.  riii. ;  and  mc. 

^)  See  pp.  191,  et  seq.  21,  ante,  p.  174, 
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ORDSB 

4.  Inchnement  of  address, 

5.  Issue  of  writ  of  swnnums — Place  of  issue — When  to  choose  division  of 

Court — Oeneralljf — In  particular  actions. 

6.  Concurrent  writs. 

7.  Disclosure  by  solicitors  and  i>laintiffs, 
S.  Eenewai  of  writ. 

9.  Service  of  ufrit  of  summcns-r-Mode  of  Service — On  particular  defendants — 
ffusband  and  wife — Infants — Lunatics — Partners — Corporations — In 
particular  actions — Generally. 

10.  Substituted  service. 

11.  Service  out  of  the  jurisdiction.  ^ 

12.  Appearance Page  208 

13.  Default  of  appearance. 

14.  Leave  to  defend  where  writ  specially  indorsed         .  .     Page  216 

15.  Application  for  account. 

16.  Parties — Who  may  be  joined  as  plaintiffs  and  defendants — Trustees — 

Executors — If arried  women  cmd  infants  .         .         .  Po^  218 

17.  Joinder  of  causes  of  action — Claims  in  bankruptcy — Husband  and  wife-^ 

Executors. 

18.  Actions  by  and  against  lunatics. 

19.  Pleading  generally,  m  stAstitution  for  Chancery^  Common  Law^  Admiralty^ 

and  Probate  pleadings Pages  227-235 

^0.  Pleading  matters  arising  pending  action. 
^1.  Statement  of  claim. 

22.  Defence. 

23.  Disoontinuanoe. 

24.  Eeply  and  subsequent  pleadings. 

25.  Close  of  pleadings. 
^B.  Issues. 

27.  Amendment  of  pleadings. 

28.  Demurrers. 

29.  Default  of  pleading. 

30.  Payment  into  Court. 

31.  Discovery  and  inspection — Interrogatories  and  affidavits  .     Pages  252-258 

32.  Admissions. 

33.  Inquiries  and  accounts. 

34.  Questions  at  law — Special  case. 

35.  District  registries^Prooeedings  in. 

36.  I^ial — Notice  and  form  of  cause  lists — Verdict  and  judgment — Assiies^ 

Assessors — Heferees. 

37.  Evidence  generally — Vtvd  voce^AffidavUs^Printing  thereof   .     Page  271 

38.  Evidence  by  affidavit,  printing  thereof. 

39.  Motions  for  new  trial. 

40.  Motions  for  judgment. 

41.  Entry  of  judgments. 

42.  Exeoutwn. 

43.  Fieri  facias  and  elegit. 

44.  Attachments. 

45.  Attachment  of  debts. 

46.  Charging  of  stock  and  shares  and  distringas. 
7,  Writs  (^  sequestration. 


<?HAr.  v.]  BULE8  OF  COURT.  191 

OBI>KB 

48.  Writs  of  possession. 

49.  WrUs  of  daivery. 

-50.  Cfkcmge  of  parties  by  death, 

^1.  Ihtnsfers  and  consolidation, 

52.  Interlocutory  orders  as  to  Mandamus^  Injunctions^  or  interim  preservation  of 

property. 

■53.  Motions  and  other  applioations. 

54.  Applioations  at  Chambers, 

55.  Costs. 

•56.  Notices — When  in  writing^  and  on  what  paper,  and  when  printed, 

57.  Time — Calendar  and  lunar  months — Long  Vacation^ 

58.  Appeals. 

^9.  JRules — Effect  of  non-compliance  therewith, 

«0.  Officers. 

61.  Sittings  and  Vacations. 

^2.  Exceptions  from  the  Rules. 

^3.  Interpretation  of  terms. 


OEDER  I. 

FORM  A2^  COHHENGEMENT  OF  ACTION. 

1.  All  actions  which  have  hitherto  been  commenced  by 
writ  in  the  Superior  Courts  of  Common  Law  at  West- 
minster,  or  in  the  Court  of  Common  Pleas  at  Lancaster, 
or  in  the  Court  of  Pleas  at  Durham,  and  all  suits  which 
have  hitherto  been  commenced  by  bill  or  information  in 
the  High  Court  of  Chancery,  or  by  a  cause  in  rem  or  in 
personam  in  the  High  Court  of  Admiralty,  or  by  citation 
or  otherwise  in  the  Court  of  Probate,  shall  be  instituted 
in  the  High  Court  of  Justice  by  a  proceeding  to  be  called 
an  action. 

2.  With  respect  to  interpleader,   the  procedure  and  intor- 
practice  now  used  by  Courts  of  Common  Law  under  the  p^®*^*"- 
Interpleader  Acts,  1  &  2  Will.  4,  c.  58,  and  23  &  24  Vict. 

•c.  126,  shall  apply  to  all  actions  and  all  the  divisions  of 
the  High  Court  of  Justice,  and  the  application  by  a 
defendant  shall  be  made  at  any  time  after  being  served 
with  a  writ  of  summons  and  before  delivering  a  defence. 

3.  All  other  proceedings  in  and  applications  to  the 
High  Court  may,  subject  to  these  Bules,  be  taken  and 
made  in  the  same  manner  as  they  would  have  been  taken  ' 
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and  made  in  any  Court  in  which  any  proceeding  or  appli- 
cation of  the  like  kind  could  have  been  taken  or  made  if 
the  Act  had  not  been  passed. 

Order  I.,  Rule  2.  It  does  not  seem  that  this  'rule  takes  away  or 
interferes  with  a  bill  of  interpleader  in  Equity  where  requisite, 
though  it  makes  the  present  statutable  legal  procedure  applicable 
to  all  divisions  of  the  High  Court. 


OBDER  II. 

WRIT  OF  SUMMOKS  AND   PROCEDURE,  ETC. 

1.  Every  action  in  the  High  Court  shall  be  commenced 
by  a  writ  of  summons,  which  shall  be  indorsed  with  a 
statement  of  the  nature  of  the  claim  made,  or  of  the 
relief  or  remedy  required  in  the  action,  and  which  shall 
specify  the  Division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned. 

2.  Any  costs  occasioned  by  the  use  of  any  more  prolix 
or  other  forms  of  writs,  and  of  indorsements  thereon, 
than  the  forms  hereinafter  prescribed,  shall  be  borne  by 
the  party  using  the  same,  unless  the  Court  shall  otherwise 
direct. 

3.  The  writ  of  summons  for  the  commencement  of  au 
action  shall,  except  in  the  cases  in  which  any  different 
form  is  hereinafter  provided,  be  in  Form  No.  1  in  Part  I. 
of  Appendix  (A)  hereto,  with  such  variations  as  circum- 
stances may  require. 

4.  No  writ  of  summons  for  service  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  issued  without  the  leave  of  a  Court 
or  judge. 

5.  A  writ  of  summons  to  be  served  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  in  Form  No.  2  in  Part  I.  of  Appen- 
dix (A)  hereto,  with  such  variations  as  circumstances  may 
require.  Such  notice  shall  be  in  Form  No.  3  in  the  same 
part,  with  such  variations  (|s  circumstances  may  require. 
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6.  With  respect  to  actions  upon  a  bill  of  exchange  or  Writ  of 
promissory  note,  commenced  within  sir  months  after  the  ^^™™<>"^ 
same  shall  have  become  ''due  and  payable,  the  procedure 
under  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67, 
shall  continue  to  be  used. 

'  7.  The  writ  of  summons  in  every  Admiralty  action  in 
rem  shall  be  in  Form  No.  4  of  Part  I.  of  Appendix  (A) 
hereto,  with  such  variations  as  circumstances  may  require. 

8.  Every  writ  of  summons,  and  also  every  other  writ, 
shall  bear  date  on  the  day  on  which  the  same  shall  be 
issued,  and  shall  be  tested  in  the  name  of  the  Lord 
Chancellor,  or  if  the  office  of  Lord  Chancellor  shall  be 
vacant,  in  the  name  of  the  Lord  Chief  Justice  of  Eng- 
land. 

Order  II.,  Rule  1.     See  Order  IIL,  Rule  2,  infra. 

Order  II.,  Rule  4.    See  Order  XL,  posf,  p.  206,  a«  to  service  out  of 

tbe  jurisdiction. 
Order  II.,  Rule  5.    As  to  when  this  notice  is  required,  see  15  &  16 

Vict.  c.  76,  s.  19,  and  notes  thereto  in  Day's  Com.  Law  Proc. 

Acts,  p.  58. 
As  to  the  mode  of  serving  such  writs,  see  Order  XI.,  jpost,  p.  206. 
Order  IL,  Rule  8.    This  is  a  change.     Each  writ  issued  out  of  the 

Common  Law  Courts  used  to  be  tested  in  the  name  of  the  Lord 

Chief  Justice  or  Lord  Chief  Baron  of  the  Court  from  which  it 

issued. 


OEDEK  m. 

INDOBSEMEKTS  OF  CLAIM. 


1.  The  indorsement  of  claim  shall  be  made  on  every 
imi  of  summons  before  it  is  issued. 

2.  In  the  indorsement  required  by  Order  II.,  Rule  1,  it 
shall  not  be  essential  to  set  forth  the  precise  ground  of 
complaint,  or  the  precise  remedy  or  relief  to  which  the 
plaintiff  considers  himself  entitled.  The  plaintiff  may, 
by  leave  of  the  Court  or  judge,  amend  such  indorsement 
so  as  to  extend  it  to  any  other  cause  of  action  or  any 
-additional  remedy  or  relief. 

5.  The  indorsement  of  claim  may  be  to  the  effect  of 

o 
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Indorse-      Buch  of  the  forms  in  Part  II.  of  Appendix  (A)  hereto  as 
"?*?*■  ^^    shall  be  applicable  to  the  case,  or  if  none  be  found  ap- 
plicable then  such  other  similarly  concise  form  as  the 
nature  of  the  case  may  require. 

4.  K  the  plaintiff  sues,  or  the  defendant  or  any  of  the  de- 
fendants is  sued,  in  a  representative  capacity,  the  indorse- 
jneut  shall  show,  in  manner  appearing  by  the  statement 
in  Appendix  (A)  hereto.  Part  II.,  Sec.  VIII.,  or  by  any 
other  statement  to  the  like  effect,  in  what  capacity  the 
plaintiff  or  defendant  sues  or  is  sued. 
«  5.  In  Probate  actions  the  indorsement  shall  show 
whether  the  plaintiff  claims  as  creditor,  executor,  admi- 
nistrator, residuary  legatee,  legatee,  next  of  kin,  heir-at- 
law,  devisee,  or  in  any  and  what  other  character. 

6.  In  all  actions  where  the  plaintiff  seeks  merely  to 
recover  a  debt  or  liquidated  demand  in  money  payable  by 
the  defendant,  with  or  without  interest,  arising  upon  a 
contract,  express  or  implied,  as,  for  instance,  on  a  bill  of 
exchange,  promissory  note,  cheque,  or  other  simple  con- 
tract debt,  or  on  a  bond  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money,  or  on  a  statute 
where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of 
money  or  in  the  nature  of  a  debt,  or  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  the 
principal  is  in  respect  of  such  debt  or  liquidated  demand, 
bill,  cheque,  or  note,  or  on  a  trust,  the  writ  of  summons 
may  be  specially  indorsed  with  the  particulars  of  the 
amount  sought  to  be  recovered,  after  giving  credit  for  any 
payment  or  set-off. 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liqui- 
dated demand  only,  the  indorsement,  beside  stating  the 
nature  of  the  claim,  shall  state  the  amount  claimed  for 
debt,  or  in  respect  of  such  demand,  and  for  costs  respec- 
tively, and  shall  further  state,  that  upon  payment  thereof 
within  four  days  after  service,  or  in  case  of  a  writ  not  for 
service  within  the  jurisdiction  within  the  time  allowed  for 
appearance,  further  proceedings  will  to  stayed.  Such 
statement  may  be  in  the  form  in  Appendix  (A)  hereto. 
Part  U.,  Sec.  III.    The  defendant  may^  notwithstanding 
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such  payment,  hare  the  costs  taxed,  and  if  more  than  one-  indorse- 
sixth  shall  be  disallowed,  the  plaintiff's  solicitor  shall  pay  "J^?*'  "^ 
the  costs  of  taxation. 

8.  In  all  cases  of  ordinary  account,  as,  for  instance,  in 
the  case  of  a  partnership  or  executorship  or  ordinary  trust 
account,  where  the  plaintiff,  in  the  first  instance,  desires 
to  have  an  account  taken,  the  writ  of  summons  shall  be 
indorsed  with  a  claim  that  such  account  be  taken. 

Order  III.,  Rule  6.    This  indorsemeDt  must  be  verified  by  affidavit. 

See  Order  V.,  Rule  10,  joostj  p.  198. 
Order  III.,  Rule  6.     With  regard  to  the  plaintiff  who  issues  a  writ 

specially  indorsed  being  able  to  sign  final  judgment,  unless  the 

defendant  can  shew  cause  to  induce  a  judge  to  allow  him  to 

appear.    See  Order  XIV.,  post,  p.  216. 
With  regard  to  cases  in  which  an  action,  where  the  writ  has  been  so 

indorsed,  may  be  removed  from  a  district  registry.    See  Order 

XXXV.,  Hule  11,  post,  p.  262. 
Order  III.,  Rule  8.    See  Order  XV.,  post,  p.  218,  as  to  the  course  to 

be  adopted  where  there  is  no  appearance  to  a  writ  indorsed 

under  this  rule ;  and  Order  XXI.,  post,  p.  237,  as  to  statement 

of  claim. 


OEDEE  IV. 

INDORSEMENT  OF  ADDRES& 


1.  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall 
indorse  upon  every  writ  of  summons  and  notice  in  lieu  of 
service  of  a  writ  of  summons  the  address  of  the  plaintiff, 
and  also  his  own  name  or  firm  and  place  of  business,  and 
also,  if  his  place  of  business  shall  be  more  than  three 
miles  from  Temple  Bar,  another  proper  place,  to  be  called 
his  address  for  service,  which  shall  not  be  more  than 
three  miles  from  Temple  Bar,  where  writs,  notices,  peti- 
tions, orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications  may  be  left  for 
him.  And  where  any  such  solicitor  is  only  agent  of 
another  solicitor,  he  shall  add  to  his  own  name  or  firm 
and  place  of  business  the  name  or  firm  and  place  of  busi- 
ness of  the  principal  solicitor. 

2.  A  plaintiff  suing  in  person  shall  indorse  upon  every 

o  2 
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iwU/n^t'  writ  of  simmioDi}  and  notice  in  lien  of  eenrice  of  a  writ  of 
^^*J^  imminonB  Ins  pkc«  of  residence  and  occupation,  and  also, 
if  his  jisce  of  residence  shall  be  more  than  three  miles 
from  Temple  Bar,  another  proper  place,  to  he  called  his 
address  for  sendee,  which  shall  not  be  more  than  three 
miles  from  Temple  Bar,  where  writs,  notices,  petitions, 
orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for 
him. 

[The  above  ttco  Rides  are  to  apply  io  all  eaees  in  which 
the  torii  of  summons  i$  issued  out  of  the  London  office,  or  out 
of  a  district  registry  where  the  defendant  has  the  option  of 
entering  an  appearance  either  in  the  district  registry  or  the 
London  office.] 

3.  In  aU  other  cases  where  a  writ  of  snmmons  is  issued 
out  of  a  district  registry,  it  shall  be  sufficient  for  the  soli- 
citor to  give  on  the  writ  the  address  of  the  plaintiff  and 
his  own  name  or  firm  and  his  place  of  business  within  the 
district,  or  for  the  plaintiff  if  he  sues  in  person  to  give  on 
the  writ  his  place  of  residence  and  occupation,  and  if  his 
place  of  residence  be  not  within  the  district,  an  address 
for  service  within  the  district. 

Order  IV.,  Rule  2.  lliis  rule  and  the  preoeding  one  are  merely  re- 
enactroenU  of  the  old  jiractice,  except  that  Temple  Bar  has  been 
made  the  centre  instead  of  the  General  Post  OfiBce :  see  IS  &  IG 
Vict  c.  76,  B.  6 ;  and  R.  G.  H.  T.,  1853, 165  and  166. 


OBDEB  V. 

ISSUE   OF  WRITS   OF  8XJHH0KS. 

1.  Place  of  issue. 

1.  In  any  action  other  than  a  Probate  action,  the  plain- 
tiff wherever  resident  may  issue  a  writ  of  summons  out  of 
the  registry  of  any  district. 

2.  In  all  cases  where  a  defendant  neither  resides  nor 
carries  on  business  within  the  district  out  of  the  registry 
whereof  a  writ  of  summons  is  issued,  there  shall  be  a  state- 


summons. 
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ment  on  the  face  x)f  the  writ  of  snininons  that  such  defen-  issue  of 
dant  may  cause  an  appearance  to  be  entered  at  his  option  ^^^  ^^ 
either  at  the  district  registry  or  the  London  office,  or  a 
statement  to  the  like  effect. 

3.  In  all  cases  where  a  defendant  resides  or  carries  on 
business  within  the  district,  and  a  writ  of  summons  is 
issued  out  of  the  district  registry,  there  shall  be  a  state- 
ment on  the  face  of  the  writ  of  summons  that  the  defen- 
dant do  cause  an  appearance  to  be  entered  at  the  district 
registry,  or  to  the  like  effect. 

2.  Option  to  choose  dtvismi  in  certain  cases. 

4.  Subject  to  the  power  of  transfer,  every  person  by 
whom  any  cause  or  matter  may  be  commenced  in  the 
High  Court  oif  Justice  which  would  have  been  within  the 
non-exclusive  cognisance  of  the  High  Court  of  Admiralty 
if  the  said  Act  had  not  passed,  shall  assign  such  c^use  or 
matter  to  any  one  of  the  divisions  of  the  said  High  Court, 
including  the  Probate,  Divorce,  and  Admiralty  Division, 
as  he  may  think  fit,  by  marking  the  document  by  which 
the  same  is  commenced  with  the  name  of  the  Division,  and 
giving  notice  thereof  to  the  proper  officer  of  the  Court.  If 
so  marked  for  the  Chancery  Division  the  same  shall  be 
assigned  to  one  of  the  judges  of  such  Division  by  marking 
the  same  with  the  name  of  such  of  the  said  judges  as  the 
plaintiff  or  petitioner  (subject  to  such  power  of  transfer) 
may  think  fit. 

3.  OeneraHy. 

5.  Writs  of  summons  shall  be  prepared  by  the  plaintiff 
or  his  solicitor,  and  shall  be  written  or  printed,  or  partly 
written  and  partly  printed,  on  paper  of  the  same  descrip- 
tion as  hereby  directed  in  the  case  of  proceedings  directed 
to  be  printed. 

6.  Every  writ  of  summons  shall  be  sealed  by  the  proper 
officer,  and  shall  thereupon  be  deemed  to  be  issued. 

7.  The  plaintiff  or  his  solicitor  shall,  on  presenting  any 
writ  of  summons  for  sealing,  leave  with  the  officer  a  copy, 
written  or  printed,  or  partly  written  and  partly  printed, 
on  paper  of  the  description  aforesaid,  of  such  writ,  and  all 
the  indorsements  thereon,  and  such  copy  shall  be  signed 


siimmoiLB. 
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Issue  of      by  or  for  the  solicitor  leaving  the  same,  or  by  the  plaintiff 
writs  of     liimself  if  he  sues  in  person. 

8.  The  officer  receiving  such  copy  shall  file  the  same, 
and  an  entry  of  the  filing  thereof  shall  be  made  in  a 
book  to  be  called  the  Cause  Book,  which  is  to  be  kept 
in  the  manner  in  which  Cause  Books  have  heretofore 
been  kept  by  the  Clerks  of  Becords  and  Writs  in  the 
Court  of  Chancery,  and  the  action  shall  be  distinguished 
by  the  date  of  the  year,  a  letter,  and  a  number,  in  the 
manner  in  which  causes  are  now  distinguished  in  such 
last-mentioned  Cause  Books. 

9.  Notice  to  the  proper  officer  of  the  assignment  of  an 
action  to  any  division  of  the  Court  under  section  11  of 
the  Supreme  Court  of  Judicature  Act,  1875,  or  under 
Rule  4  of  this  Order,  shall  be  sufficiently  given  by  leaving 
with  him  .the  copy  of  the  writ  of  summons. 

4.  In  particular  Adiom. 

10.  The  issue  of  a  writ  of  summons  in  Probate  actions 
shall  be  preceded  by  the  filing  of  an  affidavit  made  by  the 
plaintiff  or  one  of  the  plaintiffs  in  verification  of  the 
indorsement  on  the  writ. 

11.  In  Admiralty  actions  in  rem  no  writ  of  summons 
shall  issue  until  an  affidavit  by  the  plaintiff  or  his  agent 
has  been  filed,  and  the  following  provisions  complied  with : 

(a.)  The  affidavit  shall  state  the  name  and  description 
of  the  party  on  whose  behalf  the  action  is  in- 
stituted, the  nature  of  the  claim,  the  name  and 
nature  of  the  property  to  be  arrested,  and  that 
the  claim  has  not  been  satisfied. 

Q>,)  In  an  action  of  wages  the  affidavit  shall  state  the 
national  character  of  the  vessel  proceeded 
against;  and  if  against  a  foreign  vessel,  that 
notice  of  the  institution  of  the  action  has  been 
given  to  the  Consul  of  the  State  to  which  the 
vessel  belongs,  if  there  be  one  resident  in  Lon- 
don [a  copy  of  the  notice  shall  he  annexed  to  the 
affidavit^. 

(<?.)  In  an  action  of  bottomry,  the  bottomry  bond,  and 
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if  in  a  foreign  language  also  a  notarial  transla-  issue  of 
tion  thereof,  shall  be  produced  for  the  inspection  '^"**  **^ 
and  perusal  of  the  registrar,  and  a  copy  of  the 
bond,  or  of  the  translation  thereof,  certified  to 
be  correct,  shall  be  annexed  to  the  affidavit. 
(d,)  In  an  action  of  distribution  of  salvage  the  affidavit 
shall  state  the  amount  of  salvage  money  awarded 
or  agreed  to  be  accepted,  and  the  name,  address, 
and  description  of  the  party  holding  the  same. 
(e.)  The  Court  or  judge  may  in  any  case,  if  he  think  fii, 
allow  the  writ  of  summons  to  issue  although  the 
affidavit  may  not  contain  all  the  required  par- 
ticulars.    In  a  wages  cause  he  may  also  waive 
the  service  of  a  notice,  and  in  a  cause  of  bot- 
tomry the  production  of  the  bond. 
12.  If,  when  any  property  is  under  arrest  in  Admiralty, 
a  second  or  subsequent  action  is  instituted  against  the 
same  property,  the  solicitor  in  such  second  action  may, 
subject  to  the  preceding  Bules,  take  out  a  writ  of  summons 
in  rem  and  cause  a  caveat  against  the  release  of  the  pro- 
perty to  be  entered  in  the  Caveat  Belease  Book  hereinafter 
mentioned. 

Order  V.,  Rules  1-3.  See  Order  XXXV.,  post,  regulating  proceed- 
ings in  District  Registries,  and  shewing  how  and  under  what 
circumstances  actions  can  he  removed  to  London. 

As  to  whether  when  a  writ  is  issued  out  of  a  District  Registry  the 
appearance  should  be  there  or  in  London,  see  Order  XII., 
Rules  1-9,  posif  p.  208.  See  additional  Order  in  Council,  dated 
12th  August,  appointing  District  Registrars,  and  printed  in 
London  Gazette  of  24th  August,  1875 ;  pott,  chap.  vii. 

Order  V.,  Rule  4.    See  sec.  11  of  this  Act,  ante,  p.  167. 

Order  Y.,  Rule  5.  The  writ  was  formerly  on  parchment :  1  Chit. 
Prac.  198. 

Order  Y.,  Rule  9.  Sec.  11  of  this  Act  is  in  substitution  for  Sec.  35 
of  the  Judicature  Act,  1873,  that  section  having  been  repealed, 
ante,  p.  167.  • 

Order  Y.,  Rule  10.  As  to  what  this  indorsement  must  contain,  see 
Order  III.,  rule  5,  ante,  p.  194. 

Order  Y.,  Rule  12.  This  rule  and  the  preceding  one  are  very  similar 
in  their  nature  to  the  former  rules  in  the  Court  of  Admiralty. 
See  Rules  and  Orders,  1859,  8-11, 13,  16,  and  30. 
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ORDER  VI. 

OONOUBRENT  WRITS. 

Concurrent  1.  The  plaintiff  in  any  action  may,  at  the  time  of  or  at 
^'"**-  any  time  during  twelve  months  after  the  issuing  of  the 
original  writ  of  summons,  issue  one  or  more  concurrent 
writ  or  writs,  each  concurrent  writ  to  bear  teste  of  the 
same  day  as  the  original  writ,  and  to  be  marked  with  a 
seal  bearing  the  word  ''  concurrent,"  and  the  date  of  issuing 
the  conctirrent  writ ;  and  such  seal  shall  be  impressed 
upon  the  writ  by  the  proper  officer :  Provided  always,  that 
such  concurrent  writ  or  writs  shall  only  be  in  force  for 
the  period  during  which  the  original  writ  in  such  action 
shall  be  in  force. 

2.  A  writ  for  service  within  the  jurisdiction  may  be 
issued  and  marked  as  a  concurrent  writ  with  one  for 
service,  or  whereof  notice  in  lieu  of  service  is  to  be  given, 
out  of  the  jurisdiction ;  and  a  writ  for  service,  or  whereof 
notice  in  lieu  of  service  is  to  be  given,  out  of  the  juris- 
diction may  be  issued  and  marked  as  a  concurrent  writ 
with  one  for  service  within  the  jurisdiction. 

Order  VI.,  Rule  1.  This  is  nearly  the  same  as  the  present  practice 
under  15  &  16  Vict.  c.  76,  s.  9,  except  that  the  time  of  issuinj^: 
the  concurrent  writ  is  extended  to  twelve  instead  of  being  limited 
to  six  mouths  after  issuing  the  original  writ  as  at  present.  Day's 
Com.  Law  Procedure  (4th  cd.),  36  ;  sec  Order  VIII.,  Rule  1, 
post,  p.  201. 

Order  VI.,  Rule  2.  This  rule  is  almost  identical  with  15  &  16  Vict. 
c.  76,  8.  22,  therefore  the  present  practice  remains  unaltered. 
Day's  Com.  Law  Procedure,  60. 


OEDEB  Vn. 

DISCL0ST7BE  BT  SOLICITOBS  AND  PLAINTIFFS. 

1.  Every  solicitor  whose  name  shall  be  indorsed  on  any 
writ  of  summons  shall,  on  demand  in  writing  made  by  or' 
on  behalf  of  any  defendant  who  has  been  served  therewith 
or  has  appeared  thereto,  declare  forthwith  whether  such 
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writ  has  been  issned  by  him  or  with  his  authority  or  Disciosnrc 
privity ;  and  if  such  solicitor  shall  declare  that  the  writ  J^J^'^q"' 
was  not  issued  by  him  or  with  his  authority  or  privity,  plaintiffs. 
all  proceedings  upon  the  same  shall  be  stayed,  and  no 
further  proceedings   shall   be   taken  thereupon  without 
leave  of  the  Court  or  judge. 

2.  When  a  writ  is  sued  out  by  partners  in  the  name  of 
their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand 
in  writing  by  or  on  behalf  of  any  defendant,  declare  forth- 
with the  names  and  places  of  residence  of  all  the  persons 
constituting  the  firm.  And  if  the  plaintiffs  or  their  soli- 
citor shall  fail  to  comply  with  such  demand,  all  proceed- 
ings in  the  action  may,  upon  an  application  for  that 
purpose,  be  stayed  upon  such  terms  as  the  Court  or  a 
judge  may  direct.  And  when  the  names  of  the  partners 
are  so  declared,  the  action  shall  proceed  in  the  same 
manner  and  the  same  consequences  in  all  respects  shall 
follow  as  if  they  had  been  named  as  the  plaintiffs  in  the 
writ.  But  all  proceedings  shall,  nevertheless,  continue  in 
the  name  of  the  firm. 

Order  YIL,  Rule  1.  This  is  no  more  than  an  attorney  was  formerly" 
bound  to  do  by  15  He  16  Vict.  c.  76,  s.  7,  and  as  that  statute  re- 
mains intact  except  so  far  as  expressly  altered  by  the  Judicature 
Acts,  1873  and  1875,  it  would  seem  he  may  still  be  bound  under 
that  section  to  decLire  the  profession,  occupation,  or  quality  of 
hia  client.  The  client's  address,  as  has  been  already  seen  (Order 
lY.,  Rule  1,  anfe,  p.  195),  must  be  indorsed  on  the  writ.  See 
Day's  Com.  Law  Procedure,  33,  34. 

Order  VII.,  Rule  2.  This  rule  is  rendered  necessary  by  the  proyision 
in  Order  XVI.,  Rule  10,  jxwf,  p.  220,  that  partners  may  sue  and 
be  sued  in  the  names  of  their  firms,  a  convenience  hitherto  un- 
known in  our  law,  except  in  the  case  of  companies  incorporated 
under  charter,  the  Joint  Stock  Companies  Acts,  or  a  private  Act 
of  Parliament. 


OBDEB  Vm. 

RENEWAL   OF  WBFT. 


1.  No  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  from  the  day  of  the  date  thereof^ 
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Renewal  of  inclnding  the  day  of  such  date ;  but  if  any  defendant 
^^*^'  therein  named  shall  not  have  been  served  herewith,  the 
plaintiff  may,  before  the  expiration  of  the  twelve  months, 
apply  to  a  judge,  or  the  district  registrar,  for  leave  to 
renew  the  writ;  and  the  jndge  or  registrar,  if  satisfied 
that  reasonable  efforts  have  been  made  to  serve  snch  de- 
fendant, or  for  other  good  reason,  may  order  that  the 
original  or  concurrent  writ  of  summons  be  renewed  for  six 
months  from  the  date  of  such  renewal,  and  so  from  time  to 
time  daring  the  currency  of  the  renewed  writ.  And  the 
writ  shall  in  snch  case  be  renewed  by  being  marked  with 
a  seal  bearing  the  date  of  the  day,  month,  and  year  of 
such  renewal ;  snch  seal  to  be  provided  and  kept  for  that 
purpose  at  the  proper  office,  and  to  be  impressed  upon  the 
writ  by  the  proper  officer,  upon  delivery  to  him  by  the 
plaint^  or  his  solicitor  of  a  memorandum  in  Form  No.  5 
in  Appendix  (A),  Part  I. ;  and  a  writ  of  summons  so  re- 
newed shall  remain  in  force  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  and  for  all 
other  purposes,  from  the  date  of  the  issuing  of  the  original 
writ  of  summons. 

2.  The  production  of  a  writ  of  summons  purporting  to 
'  be  marked  with  the  seal  of  the  Court,  shewing  the  ^me 
to  have  been  renewed  in  manner  aforesaid,  shall  be  suf- 
ficient evidence  of  its  having  been  so  renewed,  and  of  the 

commencement  of  the  action  as  of  the  first  date  of  such 
renewed  writ  for  all  purposes. 

Order  YIIL,  Rule  1.  This  provision  is  nearly  the  same  as  that  made 
by  B.  11  of  16  &  46  Yict.  c.  76,  except  that  the  original  writ  is 
now  in  force  for  twelve  months  instead  of  six.  See  Order  VI., 
Bule  1,  antCf  p.  200,  extending  the  time  for  issuing  a  concurrent 
writ  in  the  same  manner. 

Order  YIIL,  Rule  2.  This  rule  is  identical  with  15  &  16  Vict.  c.  76, 
s.ld. 
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OKDEE  rX. 

SERYIOE  OF  WRIT  OF  BT7MM0NB. 

1.  Mode  of  Service, 

1.  No  service  of  writ  shall  be  required  when  the  de- 
fendant, by  his  solicitor,  agrees  to  accept  service,  and 
enters  an  appearance. 

2.  When  service  is  required  the  writ  shall,  wherever  it 
is  practicable,  be  served  in  the  manner  in  which  personal 
service  is  now  made,  but  if  it  be  made  to  appear  to  the 
Court  or  to  a  judge  that  the  plaintiff  is  from  any  cause 
unable  to  effect  prompt  personal  service,  the  Court  or 
judge  may  make  such  order  for  substituted  or  other  ser- 
vice, or  for  the  substitution  of  notice  for  service,  as  may 
seem  just. 

2.  On  particular  Defendants. 

3.  When  husband  and  wife  are  both  defendants  to  the 
action,  service  on  the  husband  shall  be  deemed  good  ser- 
vice on  the  wife,  but  the  Court  or  a  judge  may  order  that 
the  wife  shall  be  served  with  or  without  service  on  the 
husband. 

4.  When  an  infant  is  a  defendant  to  the  action,  service 
on  his  or  her  father  or  guardian,  or  if  none,  then  upon  the 
person  with  whom  the  infant  resides,  or  under  whose  care 
he  or  she  is,  shall,  unless  the  Court  or  judge  otherwise 
orders,  be  deemed  good  service  on  the  infant;  provided 
that  the  Court  or  judge  may  order  that  service  made  or  to 
be  made  on  the  infant  shall  be  deemed  good  service. 

5.  When  a  lunatic  or  person  of  unsound  mind,  not  so 
found  by  inquisition,  is  a  defendant  to  the  action,  service 
on  the  committee  of  the  lunatic,  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides,  or  under 
whose  care  he  or  she  is,  shall,  unless  the  Court  or  judge 
otherwise  orders,  be  deemed  good  service  on  such  defen- 
dant. 
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3.  Oil  Partners  and  other  Bodies. 

Service  of  6.  Where  partners  are  sued  in  the  name  of  their  firm, 
Emmons.  *t^  "^^^  ^^  ^®  Served  either  upon  any  one  or  more  of 
the  partners  or  at  the  principal  place  within  the  jurisdic- 
tion of  the  business  of  the  partnership,  upon  any  person 
having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there;  and,  subject  to  the 
Eules  hereinafter  contained,  such  service  shall  be  deemed 
good  service  upon  the  firm. 

7.  Whenever,  by  any  statute,  provision  is  made  for 
service  of  any  writ  of  summons,  bill,  petition,  or  other 
process  upon  any  corporation,  or  upon  any  hundred,  or 
the  inhabitants  of  any  place,  or  any  society  or  fellowship, 
or  any  body  or  number  of  persons,  whether  corporate  or 
otherwise,  every  summons  of  writ  may  be  served  in  the 
manner  so  provided. 

4.  In  'particular  Actions, 

8.  Service  of  a  writ  of  summons  in  an  action  to  recover 
land  may,  in  case  of  vacant  possession,  when  it  cannot 
otherwise  be  effected,  be  made  by  posting  a  copy  of  the 
writ  upon  the  door  of  the  dwelling-house  or  other  con- 
spicuous part  of  the  property. 

9.  In  Admiralty  actions  in  rem,  the  writ  shall  be 
served  by  the  marshal  or  his  substitutes,  whether  the 
property  to  be  arrested  be  situate  within  the  Port  of 
London  or  elsewhere  within  the  jurisdiction  of  the  Court, 
and  the  solicitor  issuing  the  writ  shall,  within  six  days 
from  the  service  thereof,  file  the  same  in  the  registry 
from  which  the  writ  issued. 

10.  In  Admiralty  actions  in  rem,  service  of  a  writ  of 
summons  against  ship,  freight,  or  cargo  on  board  is  to  be 
effected  by  the  marshal  or  his  officer  nailing  or  affixing 
the  original  writ  for  a  short  time  on  the  main  mast  or  on 
the  single  mast  of  the  vessel,  and,  on  taking  off  the 
process,  leaving  a  true  copy  of  it  nailed  or  fixed  in  its 
place. 


summons. 
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11.  If  the  cargo  has  been  landed  or  transhipped,  ser- serrice  of 
vice  of  the  writ  of  summons  to  arrest  the  cargo  and.^***^^ 
freight  shall  be  effected  by  placing  the  writ  for  a  short 
time  on  the  cargo,  and  on  taking  off  the  process  by  leaving 
a  true  copy  upon  it. 

12.  If  the  cargo  be  in  the  custody  of  a  person  who  will 
not  permit  access  to  it,  service  of  the  writ  may  be  made 
upon  the  custodian. 

Generally. 

13.  The  person  serving  a  writ  of  summons  shall,  within 
three  days  at  most  after  such  service,  indorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  default ;  and  every  affidavit 
of  service  of  such  writ  shall  mention  the  day  on  which 
such  indorsement  was  made. 

Order  IX.,  Rule  1.  This  rule  merely  affirms  the  former  practice. 
See  Chit.  Prac.  12th  ed.  200. 

Order  IX.,  Rule  2.  This  rule,  in  couj  unction  with  Order  X.,  poet,  p. 
206,  requiring  every  application  to  a  judge  for  an  order  for  sub- 
stituted service  to  be  supported  by  an  affidavit,  leaves  the 
practice  as  it  was  under  15  &  16  Vict,  c,  76,  s.  17. 

Order  IX.,  Kule  3.  This  is  the  same  as  formerly  :  1  Chit  Prac.  (12th 
ed.)  199.  For  the  mode  in  which  a  married  woman  may  sue 
and  defend  without  her  husband,  see  Order  XYI.,  Rule  8,  post, 
p.  220. 

Order  IX.,  Rule  4.  This  provision  is  entirely  new.  See  also  Order 
XVL,  Rule  8,  post,  p.  220. 

Order  IX.,  Rule  5.  This  provision  is  also  entirely  new.  See  also 
Order  XVIII.,  post,  p.  227. 

-Order  [X.,  Rule  6.  Th\s  was  not  so  formerly ;  it  used  to  be  ne- 
cessary to  serve  each  partner  separately.  This  rule  seems  to 
follow  from  th&  provision  in  Order  XVL,  Rule  10,  post,  p.  220, 
enabling  partners  to  sue  and  be  sued  in  the  name  of  their  firm. 
Though  sued  in  the  name  of  the  firm,  they  must  nevertheless 
appear  in  their  own  names,  though  subsequent  proceedings  will 
continue  in  the  name  of  the  firm:  Order  XII.,  Rule  12, post, 
p.  209.  See  also  Order  XLII.,  Rule  8,  post,  as  to  the  mode  of 
issuing  execution  against  partners. 

Order  IX.,  Rule  8.  This  is  the  same  as  before.  See  15  &  16  Vict, 
c.  76,  s.  170. 

Order  IX.,  Rule  9.  This  is  in  accordance  with  the  former  practice  in 
the  Court  of  Admiralty.    Rules  and  Orders,  1859,  Rule  14. 
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Service  of        Order  IX.,  Rule  10.  This  is  in  accordance  witli  the  previous  practice 
^"'  ®^  of  the  Admiralty  Court.    See  Williams  and  Bruce,  pp.  192- 

Order  IX.,  Rule  13.    This  rule  is  identical  with  the  previous  prac- 
tice as  laid  down  in  16  &  16  Vict.  c.  76,  s.  15. 


summons. 


OEDEB  X. 

SUBBTITUTED  SEBYIOE. 


Every  application  to  the  Court  or  a  judge,  under  Order 
IX.,  Bule  2,  for  an  order  for  substituted  or  other  seryice^ 
or  for  the  substitution  of  notice  for  service,  shall  be  sup> 
ported  by  an  affidavit  setting  forth  the  grounds  upon 
which  the  application  is  made. 

This  is  as  it  was  before.  See  15  &  16  Vict.  c.  76,  s.  17.  It  is  diffi- 
cult to  see  why  this  order  is  not  annexed  to  Order  IX.,  Rule  2, 
aniCy  p.  203. 


ORDER  XI. 

SERVICE  OXTT  OF  THE  JTTBISDIGTIONr 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons^ 
or  notice  of  a  writ  of  summons  may  be  allowed  by  the 
Court  or  a  judge  whenever  the  whole  or  any  part  of  the 
subject-matter  of  the  action  is  land  or  stock,  or  other 
property  situate  within  the  jurisdiction,  or  any  act,  deed, 
will,  or  thing  affecting  such  land,  stock,  or  property,  and 
whenever  the  contract  which  is  sought  to  be  enforced  or 
rescinded,  dissolved,  annulled,  or  otherwise  affected  in  any 
such  action,  or  for  the  breach  whereof  damages  or  other 
relief  are  or  is  demanded  in  such  action,  was  made  or 
entered  into  within  the  juriadiction,  and  whenever  there 
has  been  a  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  and  whenever  any  act  or  thing  sought  to 
be  restrained  or  removed,  or  for  which  damages  are  sought 
to  be  recovered,  was  or  is  to  be  done  or  is  situate  within 
the  jurisdiction. 

2.  In  Probate  actions  service  of  a  writ  of  summons  or 
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notice  of  a  writ  of  Bummons  may  by  leaye  of  the  Court  or  Service  out 
judge  be  allowed  out  of  the  jurisdiction.  diction^ '" 

3.  Every  application  for  an  order  for  leave  to  serve 
such  writ  or  notice  on  a  defendant  out  of  the  jurisdiction 
shall  be  supported  by  evidence,  by  affidavit,  or  otherwise, 
showing  in  what  place  or  country  such  defendant  is  or 
probably  may  be  found,  and  whether  such  defendant  is  a 
British  subject  or  not,  and  the  grounds  upon  which  the 
application  is  made. 

4.  Any  order  giving  leave  to  effect  such  service  or  give 
such  notice  shall  limit  a  time  after  such  service  or  notice 
within  which  such  defendant  is  to  enter  an  appearance, 
such  time  to  depend  on  the  place  or  country  where  or 
within  which  the  writ  is  to  be  served  or  the  notice  given. 

5.  Notice  in  lieu  of  service  shall  be  given  in  the  manner 
in  which  writs  of  summons  are  served. 

Order  XL,  Rule  1.  This  is  quite  new.  Formerly  a  writ  could  be 
served  out  of  the  jurisdiction  without  any  permission  at  all ; 
but,  in  order  to  proceed  in  default  of  appearance,  it  was  neces- 
sary to  satisfy  the  Court  or  a  judge  {inter  alia)  that  there 
was  a  cause  of  action  within  the  jurisdiction :  16  &  16  Vict, 
c.  76,  ss.  18,  19.  The  words  of  this  rule  are  somewhat  different 
from  those  of  the  sections  just  mentioned,  and  are  doubtless  in- 
tended to  avbid  the  inconv-enienoe  caused  by  the  different  con- 
struction put  upon  them  by  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer.  See  Da/s  Com.  Law  Pro- 
cedure Act,  pp.  45-69. 

Order  XI.,  Rule  2,  This  does  not  seem  to  prohibit  parties  out  of  the 
jurisdiction  being  served  by  means  of  advertisement,  according 
to  the  direction  of  the  judge.    Rules,  1862*,  C.  B.  19,  20. 

Order  XL,  Rule  4.  Formerly  the  plaintiff  gave  the  defendant  what 
notice  he  chose  of  the  time  in  which  he  was  to  appear;  but 
permission  to  proceed  in  default  of  appearance  was  never  allowed 
unless  the  Court  or  judge  thought  the  time  so  given  was  reason- 
able :  15  &  16  Vict.  c.  76,  s.  18. 

Order  XI.,  Rule  6.  This  was  so  formerly :  15  &  16  Vict,  c.  76,  s.  19. 
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OEDEB  XII. 

APPEARANCE. 

1.  Except  in  the  cases  otherwise  provided  for  by  these 
Enles  a  defendant  shall  enter  his  appearance  in  London. 

2.  If  any  defendant  to  a  writ  issned  in  a  district 
registry  resides  or  carries  on  business  within  the  district, 
he  shall  appear  in  the  district  registry. 

3.  If  any  defendant  neither  resides  nor  carries  on 
business  in  the  district,  he  may  appear  either  in  the 
district  registry  or  in  London. 

4.  If  a  sole  defendant  appears,  or  all  the  defendants 
appear  in  the  district  registry,  or  if  all  the  defendants 
who  appear  in  the  district  registry  and  the  others  make 
default  in  appearance,  then,  subject  to  the  power  of  re- 
moval hereinafter  provided,  the  action  shall  proceed  in 
the  district  registry. 

5.  If  the  defendant  appears,  or  any  of  the  defendants 
appear,  in  London,  the  action  shall  proceed  in  London ; 
provided  that  if  the  Court  or  a  judge  shall  be  satisfied 
that  the  defendant  appearing  in  London  is  a  merely 
formal  defendant,  or  has  no  substantial  cause  to  interfere 
in  the  conduct  of  the  action,  such  Court  or  judge  may 
order  that  the  action  may  proceed  in  the  district  registry, 
notwithstanding  such  appearance  in  London. 

6.  A  defendant  shall  enter  his  appearance  to  a  writ  of 
summons  by  delivering  to  the  proper  officer  a  memorandum 
in  writing,  dated  on  the  day  of  the  delivering  the  same, 
and  containing  the  name  of  the  defendant's  solicitor,  or 
stating  that  the  defendant  defends  in  person.  A  defen- 
dant who  appears  elsewhere  than  where  the  writ  is  issued 
shall  on  the  same  day  give  notice  to  the  plaintiff  of  his 
appearance  either  by  notice  in  writing  served  in  the  ordi- 
nary way  or  by  prepaid  letter  posted  on  that  day  in  due 
course  of  post. 

7.  The  solicitor  of  a  defendant  appearing  by  a  solicitor 
shall  state  in  such  memorandum  his  place  of  business,  and, 
if  the  appearance  is  entered  in  the  London  office,  a  place, 


ance. 
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to  be  called  his  address  for  service,  which  shall  not  be  Appear- 
more  than  three  miles  from  Temple  Bar,  and  if  the 
appearance  is  entered  in  a  district  registry,  a  place,  to  be 
called  his  address  for  service,  which  shall  be  within  the 
district. 

8.  A  defendant  appearing  in  person  shall  state  in  such 
memorandum  his  address,  and,  if  the  appearance  is  entered 
in  the  London  office,  a  place,  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  three  miles  from 
Temple  Bar,  and  if  the  appearance  is  entered  in  a  district 
registry,  a  place,  to  be  called  his  address  for  service,  which 
shall  be  within  the  district. 

9.  K  the  memorandum  does  not  contain  such  address  it 
shall  not  be  received ;  and  if  any  such  address  shall  be 
illusory  .or  fictitious,  the  appearance  may  be  set  aside  by 
the  Court  or  a  judge,  on  the  application  of  the  plaintiff. 

10.  The  memorandum  of  appearance  shall  be  in  the 
Form  No.  6,  Appendix  (A),  Part  I.,  with  such  variations 
as  the  circumstances  of  the  case  may  require. 

11.  Upon  receipt  of  a  memorandum  of  appearance,  the 
officer  shall  forthwith  enter  the  appearance  in  the  cause 
book. 

12.  Where  partners  are  sued  in  the  name  of  their  firm, 
they  shall  appear  individually  in  their  own  names.  But 
all  subsequent  proceedings  shall^  nevertheless,  continue  in 
the  name  of  the  firm. 

13.  If  two  or  more  defendants  in  the  same  action  shall 
appear  by  the  same  solicitor,  and  at  the  same  time,  the 
names  of  all  the  defendants  so  appearing  shall  be  inserted 
in  *one  memorandum. 

14.  A  solicitor  not  entering  an  appearance  in  pursuance 
of  his  written  undertaking  so  to  do  on  behalf  of  any  de* 
fendant  shall  be  liable  to  an  attachment.  ^ 

15.  A  defendant  may  appear  at  any  time  before  judg- 
ment. K  he  appear  at  any  time  after  the  time  limited  for 
appearance,  he  shall,  on  the  same  day,  give  notice  thereof 
to  the  plaintiff's  solicitor,  or  to  the  plaintiff  himself  if  he 
sues  in  person,  and  he  shall  not,  unless  the  Court  or  a 
judge  otherwise  orders,  be  entitled  to  any  further  time  for 

p 


ance. 
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Appear-      delivering  his  defence,  or  for  any  other  purpose,  than  if  he 
had  appeared  according  to  the  writ. 

16.  In  Probate  actions  any  person  not  named  in  the 
writ  may  intervene  and  appear  in  the  action  as  hereto- 
fore, on  filing  an  affidavit  showing  how  he  is  interested  in 
the  estate  of  the  deceased. 

17.  In  an  Admiralty  action  in  rem  any  person  not 
named  in  the  writ  may  intervene  and  appear  as  hereto- 
fore, on  filing  an  affidavit  showing  that  he  is  interested 
in  the  res  nnder  arrest,  or  in  the  fund  in  the  registry. 

18.  Any  person  not  named  as  a  defendant  in  a  writ  of 
summons  for  the  recovery  of  land  may  by  leave  of  the 

'  Court  or  judge  appear  and  defend,  on  filing  an  affidavit 
showing  that  he  is  in  possession  of  the  land  either  by  him- 
self or  his  tenant. 

19.  Any  person  appearing  to  defend  an  action  for  the 
recovery  of  land  as  landlord  in  respect  of  property  whereof 
he  is  in  possession  only  by  his  tenant,  shall  state  in  his 
appearance  that  he  appears  as  landlord. 

20.  Where  a  person  not  named  as  defendant  in  any 
writ  of  summons  for  the  recovery  of  land  has  obtained 
leave  of  the  Court  or  judge  to  appear  and  defend,  he  shall 
enter  an  appearance  according  to  the  foregoing  rules, 
intituled  in  the  action  against  the  party  or  parties  named 
in  the  writ  as  defendant  or  defendants,  and  shall  forthwith 
give  notice  of  such  appearance  to  the  plaintifiTs  solicitor, 
or  to  the  plaintiff  if  he  sues  in  person,  and  shall  in  all 
subsequent  proceedings  be  named  as  a  party  defendant  to 
the  action. 

21.  Any  person  appearing  to  a  writ  of  summons  for 
the  recovery  of  land  shall  be  at  liberty  to  limit  his  de- 
fence to  a  part  only  of  the  property  mentioned  in  the 
writ,  describing  that  part  with  reasonable  certainty  in 
his  memorandum  of  appearance  or  in  a  notice  intituled 
in  the  cause,  and  signed  by  him  or  his  solicitor ;  such 
notice  to  be  served  within  four  days  after  appearance ; 
nnd  an  appearance  where  the  defence  is  not  so  limited 
shall  be  deemed  an  appearance  to  defend  for  the  whole. 

22.  The  notice  mentioned  in  the  last  preceding  Bule 


aace. 
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may  be  in  the  Form  No.  7  in  Part  I.  of  Appendix  (A)  Appear 
hereto,  with  such  variations  as  circumstances  may  require. 

Order  XII.,  Biile  5.    As  to  proceedings  in  district  registries,  see 

Order  XXXV.,  poti,  p.  260 
Order  XII.,  Rules  7  and  8.    These  two  rules  are  nearly  identical 

with  the  old  practice.    See  15  &  16  Yict.  c.  76,  s.  30,  and  R. 

G.  H.  T.  1858,  rr.  165, 166. 
Order  XII.,  Rule  12.    Partners  can  now  sue  and  be  sued  in  the  name 

of  their  firm.    See  Order  IX.,   Rule  6,  ante,  p.   204,  and 

Order  XVL,  Rule  10,  post,  p.  220. 
Order  XII.,  Rule  13.   The  same  as  the  former  practice :  R.  G.  H.  T. 

1858,  r.  2. 
Order  XII.,  Rule  14.    This  is  also  as  before,  except  that  it  did  not 

seem  absolutely  necessary  for  the  undertaking  to  be  in  writing : 

R,  G.  H.  T.  1853,  r.  3. 
Order  XII.,  Rule  15.    This  rule  would  seem  to  apply  to  those  cases 

in  which  the  action  is  proceeding  in  default  of  appearance.    See 

Order  XIII.,  Rules  6  and  9,  post,  p.  213.   It  is  almost  identical 

in  terms  with  sec.  20  of  15  &  16  Yict.  c.  76. 
Order  XII.,  Rule  16.    Persons  having  an  interest  in  the  deceased's 

estate  were  always  allowed  to  intervene  in  the  Court  of  Probate 

Rules,  1862,  C.  B.  r.  6.    See  Browne's  Practice  of  the  Court  of 

Probate,  250,  251. 
Order  XII.,  Rule  17.    This  was  always  permitted  in  the  Court  of 

Admiralty.     See  Williams,  and    Brace's  Admiralty  Practice, 

199-201. 
Order  XII.,  Rule  21.    This  rule  and  the  three  preceding  ones, 

allowing  and  regulating  the  appearance  in  ejectment  of  persons 

not  named  in  the  writ,  seem  quite  in  conformity  with   the 

previous  practice :  15  &  16  Vict.  c.  76,  ss.  172-174,  and  R.  G. 

H.  T.  1853,  r.  113. 


ORDER  Xni. 

DEFAULT   OF  APPEARANCE. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of 
summons  for  a  defendant  who  is  an  infant  or  a  person  of 
onsonnd  mind  not  so  found  by  inquisition,  the  plaintiff 
may  apply  to  the  Court  or  a  judge  for  an  order  that  some 
proper  person  be  assigned  guardian  of  such  defendant, 
by  whom  he  may  appear  and  defend  the  action.  But  no 
such  order  shall  be  made  unless  it  appears  on  the  hearing 

p  2 
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Defimlt  of  of  Bucli  application  that  the  writ  of  summons  was  duly 
-^PP**'-  served,  and  that  notice  of  such  application  was  after  the 
^^  expiration  of  the  time  allowed  for  appearance,  and  at  least 

six  clear  days  before  the  day  in  such  notice  named  for 
hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  writ 
for  summons,  and  also  (in  the  case  of  such  defendant 
being  an  infant  not  residing  with  or  under  the  care  of  his 
father  or  guardian)  served  upon  or  left  at  the  dwelling- 
house  of  the  father  or  guardian,  if  any,  of  such  infant, 
unless  the  Court  or  judge  at  the  time  of  hearing  such 
application  shall  dispense  with  such  last-mentioned 
service. 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of 
summons,  and  the  plaintiff  is  desirous  of  proceeding  upon 
default  of  appearance  under  any  of  the  following  rules  of 
this  Order,  or  under  Order  XV.,  Kule  1,  he  shall,  before 
taking  such  proceeding  upon  default,  file  an  affidavit  of 
service,  or  of  notice  in  lieu  of  service,  as  the  case  may  be. 

3.  In  case  of  non-appearance  by  the  defendant  wheve- 
tlie  writ  of  summons  is  specially  indorsed,  under  Order  IH.^ 
Bule  6,  the  plaintiff  may  sign  final  judgment  for  any  sum 
not  exceeding  the  sum  indorsed  on  the  writ,  together  with 
interest  at  the  rate  specified,  if  any,  to  the  date  of  the- 
judgment,  and  a  sum  for  costs,  but  it  shall  be  lawful  for 
the  Court  or  a  judge  to  set  aside  or  vary  such  judgment 
upon  such  terms  as  may  seem  just. 

4.  Where  there  are  several  defendants  to  a  writ  specially 
indorsed  for  a  debt  or  liquidated  demand  in  money,  under 
Order  III.,  Bule  6,  and  one  or  more  of  them  appear  to  the 
writ,  and  another  or  others  of  them  do  not  appear,  the 
plaintiff  may  enter  final  judgment  against  such  as  have 
not  appeared,  and  may  issue  execution  upon  such  judg- 
ment without  prejudice  to  his  right  to  proceed  with  his 
action  against  such  as  have  appeared. 

5.  Where  the  defendant  fails  to  appear  to  the  writ  of. 
summons  and  the  writ  is  not  specially  indorsed,  but  the 
plaintiff's  claim  is  for  a  debt  or  liquidated  demand  only,. 


ance. 
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no  statement  of  claim  need  be  delivered,  but  the  plaintiff  Default  of 
may  file  an  affidavit  of  service  or  notice  in  lieu  of  service  -^PP^^r- 
fLB  the  case  may  be,  and  a  statement  of  the  particulars  of 
his  claim  in  respect  of  the  causes  of  action  stated  in  the 
indorsement  upon  the  writ,  and  may,  after  the  expiration 
of  eight  days,  enter  final  judgment  for  the  amount  shewn 
thereby  and  costs  to  be  taxed,  provided  that  the  amount 
'shall  not  be  more  than  the  sum  indorsed  upon  the  writ 
besides  costs. 

6.  Where  the  defendant  fails  to  appear  to  the  writ  of 
summons  and  the  plaintiff's  claim  is  not  for  a  debt  or 
liquidated  demand  only,  but  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  no  statement  of 
claim  need  be  delivered,  but  interlocutory  judgment  may 
be  entered  and  a  writ  of  inquiry  shall  issue  to  assess  the 
value  of  the  goods  and  the  damages,  or  the  damages  only, 
as  the  case  may  be,  in  respect  of  the  causes  of  action  dis- 
closed by  the  indorsement  on  the  writ  of  summons.  But 
the  Court  or  a  judge  may  order  that,  instead  of  a  writ 
t>f  inquiry,  the  value  and  amount  of  damages,  or  either  of 
them,  shall  be  ascertained  in  any  way  in  which  any  ques- 
tion arising  in  an  action  may  be  tried. 

7.  In  case  no  appearance  shall  be  entered  in  an  action 
for  the  recovery  of  land,  within  the  time  limited  for  ap- 
pearance, or  if  an  appearance  be  entered  but  the  defence 
l)e  limited  to  part  only,  the  plaintiff  shall  be  at  liberty  to 
enter  a  judgment  that  the  person  whose  title  is  asserted 
in  the  writ  shall  recover  possession  of  the  land,  or  of  the 
part  thereof  to  which  the  defence  does  not  apply. 

8.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne 
-profits,  arrears  of  rent,  or  damages  for  breach  of  contract, 
npon  a  writ  for  the  recovery  of  land,  he  may  enter  judg- 
ment as  in  the  last  preceding  rule  mentioned  for  the 
land ;  and  may  proceed  as  in  the  other  preceding  rules  of 
this  order  as  to  such  other  claim  so  indorsed. 

9.  In  actions  assigned  by  the  34th  section  of  the  Act  to 
the  Chancery  Division,  and  in  Probate  actions,  and  in  all 
other  actions  not  by  the  rules  in  this  order  otherwise 
specially  provided  for,  in  case  the  party  served  with  the 
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I'.^aii.t  r>f  ^nrit  does  not  appear  within  the  time  limited  for  appear* 
ancr*^       ance,  upon  the  filing  by  the  plaintiff  of  a  proper  affidavit 
of  service  the  action  may  proceed  as  if  such  party  had 
appeared. 

10.  In  an  Admiralty  action  in  rem,  in  which  an  ap- 
pearance has  not  been  entered,  the  plaintiff  may  proceed 
as  follows : — 

(a.)  He  may,  after  the  expiration  of  twelve  days  from 
the  filing  of  the  writ  of  summons,  take  out  a 
notice  of  sale,  to  be  advertised  by  him  in  two  or 
more  pnblic  journals  to  be  from  time  to  time 
appointed  by  the  judge. 
(&.)  After  the  expiration  of  six  days  from  the  advertise- 
ment of  the  notice  of  sale  in  the  said  journals,  if 
an  appearance  has  not  been  entered,  the  plaintiff 
shall  file  in  the  registry  an  affidavit  to  the  effect 
that  the  said  notices  have  been  duly  advertised, 
with  copies  of  the  journals  annexed,  as  also  such 
proofs  as  may  be  necessary  to  establish  the  claim,, 
and  a  notice  of  motion  to  have  the  property 
sold. 
(e.)  If,  when  the  motion  comes  before  the  judge,  he  is 
satisfied  that  the  claim  is  well  founded,  he  may 
order  the  property  to  be  appraised  and  sold,  and 
the  proceeds  to  be  paid  into  the  registry. 
(d.)  If  there  be  two  or  more  actions  by  default  pending^ 
against  the  same  property,  it  shall  not  be  neces- 
sary to  take  out  a  notice  of  sale  in  more  than 
one  of  the  actions ;  but  if  the  plaintiff  in  the 
first  action  does  not,  within  eighteen  days  from 
filing  of  the  writ  in  that  action,  take  out  and 
advertise  the  notice  of  sale,  the  plaintiff  in  the 
second  or  any  subsequent  action  may  take  out 
and  advertise  the  notice  of  sale,  if  he  shall  have 
filed  in  the  registry  a  writ  of  summons  in  rem 
in  such  second  or  subsequent  action. 
{e,)  Within  six  days  from  the  time  when  the  proceeds 
have  been  paid  into  the  registry,  the  plaintiff  in 
each  action  shall,  if  he  has  not  previously  done 
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BO,  file  his  proofs  in  the  registry  and  haye  the  Default  of 
action  placed  on  the  list  for  hearing:.  Api^ear- 

*  ,  ^  ance. 

(/.)  In  an  action  of  possession,  after  the  expiration  of 
six  days  from  the  filing  of  the  writ,  if  an  appear- 
ance has  not  heen  entered,  the  plaintiff  may,  on 
filing  in  the  registry  a  memorandum,  take  ont  a 
a  notice  of  proceeding  in  the  action,  to  he  adver- 
tised by  him  in  two  or  more  public  journals  to 
be  from  time  to  time  appointed  by  the  judge. 

(ff.)  After  the  expiration  of  six  days  from  the  adver- 
tisement of  the  notice  of  proceeding  in  the  said 
journals,  if  an  appearance  has  not  been  entered, 
the  plaintiff  shall  file  in  the  registry  an  affidavit 
to  the  effect  that  the  notice  has  been  duly 
advertised  with  copies  of  the  journals  annexed, 
as  also  such  proofs  as  may  be  necessary  to  estab- 
lish the  action,  and  shall  have  the  action  placed 
on  the  list  for  hearing. 

(h.)  If  when  the  action  comes  before  the  judge  he  is 
satisfied  that  the  claim  is  well  founded,  he  may 
pronounce  for  the  same,  and  decree  possession  of 
the  vessel  accordingly. 

Order  XIIL,  Rule  1.  It  was  always  necessary  to  appoint  a  guardian 
to  enter  appearance  for  an  infant  before  signing  judgment 
against  him  by  default.  See  Day's  Com.  Law  Procedure,  63 ; 
2  Chit.  Prao.  (12th  ed.)  1244.  It  could  not,  however,  be  done 
for  a  lunatic,  against  whom  proceedings  might  be  taken  and 
judgment  signed  in  the  ordinary  manner. 

Order  XIII.,  Rule  2.  This  is  very  much  the  same  as  the  former 
practice.    See  2  Gl)it.  Prac.  981. 

Order  XIII.,  Ilule  3.  This  is  also  similar  to  the  former  practice.  See 
15  &  16  Vict.  0.  76,  s.  27. 

Order  XIIL,  Rule  4.  This  is  an  important  variation  of,  and  im- 
provement on,  the  former  practice.  A  plaintiff  could  not  issue 
execution  against  the  parties  who  had  not  appeared  without 
abandoning  his  remedy  against  those  who  had  appeared.  If  he 
wished  to  reserve  his  remedy  against  them,  he  was  compelled  to 
suspend  his  execution  against  the  defaulters  till  the  action  was 
finished  against  the  other  parties.  The  judgment  originally 
signed  became  merely  interlocutory,  and  the  plaintifi'  lost  tlie 
benefit  of  it  if  he  did  not  succeed  in  the  action :  15  &  16  Yict. 
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Default  of  c.  76,  8.  33 ;  2  Chit.  Prac  982.    Ab  to  judgment  for  waut  of  a 

Appear-  plea  in  such  a  case,  see  Order  XXIX.,  Bale  3,  post,  p.  248. 

^^'  Order  XIII.,  Rule  5.    This  is  again  an  improvement  on  the  former 

practice.    In  such  a  case  the  plaintiff  had  to  file  a  declaration : 
15  &  16  Vict,  c,  76,  8.  28, 
Order  XIIL,  Rale  6.    With  the  exception  of  the  last  proviso,  this 
rale  is  in  aooordanoe  with  the  former  practice :  2  Chit^  Prac 
985,  et  uq. 
Order  XIIL,  Rule  7.    This  rule  is  little  more  than  a  re-enactment  of 

the  177th  section  of  15  &  16  Vict.  c.  76. 
Order  XIIL,  Rule  8.    This  is  a  new  proceeding. 
Older  XIII.,  Rule  10.    This  rule  is  similar  to  the  former  proceedings 
in  the  Conrt  of  Admiralty  Rules  and  Orders,  1859,  r.  19-26. 


OKDEE  XIV. 

LEAVE   TO  DEFEND  WHERE  WRIT  SPECIALLY  INDORSED. 

1.  Where  the  defendant  appears  on  a  writ  of  summons 
specially  indorsed,  under  Order  in..  Bole  6,  the  plaintiff 
may,  on  affidavit  verifying  the  cause  of  action,  and  swear- 
ing that  in  his  belief  there  is  no  defence  to  the  action, 
call  on  the  defendant  to  shew  cause  before  the  Court  or  a 
judge  why  the  plaintiff  should  not  be  at  liberty  to  sign 
final  judgment  for  the  amount  so  indorsed,  together  with 
interest,  if  any,  and  costs ;  and  the  Court  or  judge  may, 
unless  the  defendant,  by  affidavit  or  otherwise,  satisfy  the 
Court  or  judge  that  he  has  a  good  defence  to  the  action 
on  the  merits,  or  disclose  such  facts  as  the  Court  or  judge 
may  think  sufficient  to  entitle  him  to  be  permitted  to 
defend  the  action,  make  an  order  empowering  the  plaintiff 
to  sign  judgment  accordingly. 

2.  The  application  by  the  plaintiff  for  leave  to  enter 
final  judgment  under  the  last  preceding  rule  shall  be 
made  by  summons  returnable  not  less  than  two  clear  days 
after  service. 

3.  The  defendant  may  shew  cause  against  such  applica- 
tion by  offering  to  bring  into  Court  the  sum  indorsed  on 
the  writ,  or  by  affidavit.  In  such  affidavit  he  shall  state 
whether  the  defence  he  alleges  goes  to  the  whole  or  to 
part  only,  and  if  so,  to  what  part  of  the  plaintiff's  claim. 
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And  the  judge  may,  if  he  think  fit,  order  the  defendant  Leave  to 
to  attend  and  be  examined  upon  oath ;  or  to  produce  any  ^^^ej^^rit 
books  or  documents  or  copies  of  or  extracts  therefrom.       specially 

4.  If  it  appear  that  the  defence  set  up  by  the  defendant  *°^'*^^®^- 
applies  only  to  a  part  of  the  plaintiff's  claim ;  or  that  any 

part  of  his  claim  is  admitted  to  be  due ;  the  plaintiff  shall 
have  judgment  forthwith  for  such  part  of  his  claim  as  the 
defence  does  not  apply  to  or  as  is  admitted  to  be  due,  sub- 
ject to  such  terms,  if  any,  as  to  suspending  execution,  or 
the  payment  of  the  amount  levied  or  any  part  thereof  into 
Court  by  the  sheriff,  the  taxation  of  costs,  or  otherwise, 
as  the  judge  may  think  fit.  And  the  defendant  may  be 
allowed  to  defend  as  to  the  residue  of  the  plaintiff's  claim. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  a 
good  defence  to  or  ought  to  be  permitted  to  defend  the 
action,  and  that  any  other  defendant  has  not  such  defence 
and  ought  not  to  be  permitted  to  defend,  the  former  may 
be  permitted  to  defend,  and  the  plaintiff  shall  be  entitled 
to  enter  final  judgment  against  the  latter,  and  may  issue 
execution  upon  such  judgment  without  prejudice  to  his 
right  to  proceed  with  his  action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally  or 
subject  to  such  terms  as  to  giving  security,  or  otherwisei 
as  the  Court  or  a  judge  may  think  fit. 

Order  XIV.  This  Order  introduces  a  most  important  and  somewhat 
questionable  change  into  our  whole  judicial  procedure ;  and  if 
not  treated  by  the  judges  with  very  great  caution  may  have  a 
very  prejudicial  efTect.  The  result  of  it  seems  to  be  that  in 
cases  where  the  defendant  is  not  rich  enough  to  bring  the  whole 
amount  in  dispute  into  Court  under  Rule  8,  he  may  (in  any  case 
where  the  plaintiff's  demand  is  for  a  liquidated  sum)  be  de- 
prived of  his  right  to  trial  by  jury,  or  to  have  the  case  disposed 
of  by  viva  voce  evidence,  and  will  be  liable  to  have  it  tried  be- 
fore a  judge  at  Chambers,  or  a  master  (see  Order  LIY.,  post), 
by  affidavit  merely.  It  will  thus  be  in  the  power  of  any  judge 
or  master  in  effect  to  decide  a  disputed  cause  in  the  plaintiff^s 
favour  on  affidavits  only,  without  giving  the  defendant  any 
opportunity  of  bringing  evidence  to  support  his  statement.  Sec 
Older  XXII.,  Rule  3,  jtos/,  p.  239,  as  to  the  time  within  which 
the  defendant  must  plead,  if  he  obtains  leave  to  do  so ;  and 
Order  XXXV,,  Rule  11,  post,  p.  262,  as  to  his  right  of  removing 
the  cause  from  a  district  registry. 
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OEDER  XV. 

APPUGATIOir   FOB  ACCOUNT  WHERE  WBIT  INDORSED  T7NDEE 

ORDER  JH.,   RULE  8. 

1.  In  default  of  appearance  to  a  summons  indorsed 
nnder  Order  HI.,  Rule  8,  and  after  appearance  unless  the 
defendant,  by  affidavit  or  otherwise,  satisfy  the  Court  or  a 
judge  that  there  is  some  preliminary  question  to  be  tried, 
an  order  for  the  account  claimed,  with  all  directions  now 
usual  in  the  Court  of  Chancery  in  similar  cases,  shall  be 
forthwith  made. 

2.  An  application  for  such  order  as  mentioned  in  the 
last  preceding  rule  shall  be  made  by  summons,  and  be 
supported  by  an  affidavit  filed  on  behalf  of  the  plaintiff, 
stating  concisely  the  grounds  of  his  claim  to  an  account. 
The  application  may  be  made  at  any  time  after  the  time 
for  entering  an  appearance  has  expired. 

Order  XY.    This  Order  seems  a  most  proper  oDe. 


ORDER  XVI. 

PARTIES. 


1.  All  persons  may  be  joined  as  plaintiffs  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  for  such  one  or  more  of  the  plaintiffs  as 
may  be  found  to  be  entitled  to  relief,  for  such  relief  as  he 
or  they  may  be  entitled  to,  without  any  amendment.  But 
the  defendant,  though  unsuccessful,  shall  be  entitled  to 
his  costs  occasioned  by  so  joining  any  person  or  persons 
who  shall  not  be  found  entitled  to  relief,  unleps  the  Court 
in  disposing  of  the  costs  of  the  action  shall  otherwise 
direct. 

2.  Where  an  action  has  been  commenced  in  the  name 
of  the  wrong  person  as  plaintiff,  or  where  it  is  doubtful 
whether  it  has  been  commenced  in  the  name  of  the  right 
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plaintiff  or  plaintiffs,  the  Court  or  a  judge  may,  if  satisfied  Parties. 
that  it  has  been  so  commenced  through  a  bona  fide  mis-  Orderxvi. 
take,  and  that  it  is  necessary  for  the  determination  of  the 
real  matter  in  dispute  so  to  do,  order  any  other  person  or 
persons  to  be  substituted  or  added  as  plaintiff  or  plaintiffs 
upon  such  terms  as  may  seem  just. 

3.  All  persons  may  be  joined  as  defendants  against 
'whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  against  such  one  or  more  of  the  defendants 
as  may  be  found  to  be  liable,  according  to  their  respective 
liabilities,  without  any  amendment. 

4.  It  shall  not  be  necessary  that  every  defendant  to  any 
action  shall  be  interested  as  to  all  the  relief  thereby 
prayed  for,  or  as  to  every  cause  of  action  included  therein ; 
but  the  Court  or  a  judge  may  make  such  order  as  may 
appear  just  to  prevent  any  defendant  from  being  embar- 
rassed or  put  to  expense  by  being  required  to  attend  any 
proceedings  in  such  action  in  which  he  may  have  no 
interest. 

5.  The  plaintiff  may,  at  his  option,  join  as  parties  to 
the  same  action  all  or  any  of  the  persons  severally,  or 
jointly  and  severally,  liable  on  any  one  contract,  including 
parties  to  bills  of  exchange  and  promissory  notes. 

6.  Where  in  any  action,  whether  founded  upon  contract 
or  otherwise,  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  redress,  he  may,  in  such 
manner  as  hereinafter  mentioned,  or  as  may  be  prescribed 
by  any  special  order,  join  two  or  more  defendants,  to  the 
intent  that  in  such  action  the  question  as  to  which,  if  any, 
of  the  defendants,  is  liable,  and  to  what  extent,  may  be 
determined  as  between  all  parties  to  the  action. 

7.  Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or 
estate  of  which  they  are  trustees  or  representatives,  with- 
out joining  any  of  the  parties  beneficially  interested  in 
the  trust  or  estate,  and  shall  be  considered  as  representing 
such  parties  in  the  action ;  but  the  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  order  any  of  such  parties 
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Parties.      to  be  made  parties  to  the  action,  either  in  addition  to  or 
Order  XVI.  j^^  j-^^  ^f  ^j^^  previously  existing  parties  thereto. 

8.  Married  'women  and  infants  may  respectively  sue  as 
plaintiffs  by  their  next  friends,  in  the  manner  practised  in 
the  Conrt  of  Chancery  before  the  passing  of  this  Act ; 
and  infants  may,  in  like  manner,  defend  any  action  by 
their  guardians  appointed  for  that  purpose.  Married 
women  may  also,  by  the  leave  of  the  Court  or  a  judge, 
sue  or  defend  without  their  husbands  and  without  a  next 
friend,  on  giving  such  security  (if  any)  for  costs  as  the 
Court  or  a  judge  may  require. 

9.  Where  there  are  numerous  parties  having  the  same 
interest  in  one  action,  one  or  more  of  such  parties  may 
sue  or  be  sued,  or  may  be  authorized  by  the  Court  to 
defend  in  such  action,  on  behalf  or  for  the  benefit  of  all 
parties  so  interested. 

10.  Any  two  or  more  persons  claiming  or  being  liable 
as  co-partners  may  sue  or  be  sued  in  the  name  of  their 
respective  firms,  if  any ;  and  any  party  to  an  action  may 
in  such  case  apply  by  summons  to  a  judge  for  a  state- 
ment of  the  names  of  the  persons  who  are  co-partners  in 
any  such  firm,  to  be  furnished  in  such  manner,  and  veri- 
fied on  oath  or  otherwise,  as  the  judge  may  direct. 

11.  Subject  to  the  provisions  of  the  Act,  and  these 
rules,  the  provisions  as  to  parties,  contained  in  section  42 
of  15  &  16  Victoria,  chapter  86,  shall  be  in  force  as  to 
actions  in  the  High  Court  of  Justice.  y 

12.  Subject  as  last  aforesaid,*in  all  probate  actions  the 
rules  as  to  parties,  heretofore  in  use  in  the  Court  of  Pro- 
bate,  shall  continue  to  be  in  force. 

13.  No  action  shall  be  defeated  by  reason  of  the  mis- 
joinder of  parties,  and  the  Court  may  in  every  action  deal 
with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties  actually  before  it.  The 
Court  or  a  judge  may,  at  ^any  stage  of  the  proceedings, 
either  upon  or  without  the  application  of  either  party, 
and  on  such  terms  as  may  appear  to  the  Court  or  a  judge 
to  be  just,  order  that  the  name  or  names  of  any  party  or 
parties^  whether  as  plaintiffs  or  as  defendants,  improperly 
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joined  be  struck  out,  and  that  the  name  or  names  of  any  Parties. 
party  or  parties,  whether  plaintiffs  or  defendants,  who^*^*^^^^' 
ought  to  have  been  joined,  or  whose -presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle 
all  the  questions  involved  in  the  action,  be  added.    No 
person  shall  be  added  as  a  plaintiff  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  dis- 
ability, without  his  own   consent  thereto.    All  parties 
whose  names  are  so  added  as  defendants  shall  be  served 
with  a  summons  or  notice  in  manner  hereinafter  men- 
tioned, or  in  such  manner  as  may  be  prescribed  by  any 
special  order,  and  the  proceedings  as  against  them  shall 
be  deemed  to  have  begun  only  on  the  service  of  such, 
summons  or  notice. 

14.  Any  application  to  add  or  strike  out  or  substitute  a 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a  judge 
at  any  time  before  trial  by  motion  or  summons,  or  at  the 
trial  of  the  action  in  a  summary  manner. 

15.  Where  a  defendant  is  added,  unless  otherwise 
ordered  by  the  Court  or  judge,  the  plaintiff  shall  file  an 
amended  copy  of  and  sue  out  a  writ  of  summons,  and 
serve  such  new  defendant  with  such  writ  or  notice  in  lieu 
of  service  thereof  in  the  same  manner  as  original  de- 
fendants are  served. 

16.  If  a  statement  of  claim  has  been  delivered  previously 
to  such  defendant  being  added,  the  same  shall,  unless 
otherwise  ordered  by  the  Court  or  a  judge,  be  amended  in 
such  manner  as  the  making  of  such  new  defendant  a  party 
shall  render  desirable,  and  a  copy  of  such  amended  state- 
ment of  claim  shall  be  delivered  to  such  new  defendant 
at  the  time  when  he  is  served  with  the  writ  of  summons 
or  notice  or  afterwards,  within  four  days  after  his  appear- 
ance. 

17.  Where  a  defendant  is  or  claims  to  be  entitled  to 
contribution  or  indemnity,  or  any  other  remedy  or  relief 
over  against  any  other  person,  or  where  from  any  other 
cause  it  appears  to  the  Court  or  a  judge  that  a  question 
in  the  action  should  be  determined  not  only  as  between 
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Parties.      the  plaintiff  and  defendant,  but  as  between  the  plaintiff, 

Order  XVI.  defendant,  and  any  other  person,  or  between  any  or  either 

of  them,  the  Court  or  a  judge  may  on  notice  being  given 

to  such  last-mentioned  person,  make  such  order  as  may 

be  proper  for  having  the  question  so  determined. 

18.  Where  a  defendant  claims  to  be  entitled  to  contri- 
bution, indemnity,  or  other  remedy  or  relief  over  against 
any  person  not  a  party  to  the  action,  he  may,  by  leave  of 
the  Court  or  a  judge,  issue  a  notice  to  that  effect,  stamped 
with  the  seal  with  which  writs  of  summons  are  sealed. 
A  copy  of  such  notice  shall  be  filed  with  the  proper 
officer  and  served  on  such  person  according  to  the  rules 
relating  to  the  service  of  writs  of  summons.  The  notice 
shall  state  the  nature^and  grounds  of  the  claim,  and  shall, 
unless  otherwise  ordered  by  the  Court  or  a  judge,  be 
served  within  the  time  limited  for  delivering  his  state- 
ment of  defence.  Such  notice  may  be  in  the  form  or  to 
the  effect  of  the  Form  No.  1  in  Appendix  (B)  hereto,  with 
such  variations  as  circumstances  may  require,  and  there- 
with shall  be  served  a  copy  of  the  statement  of  claim, 
or  if  there  be  no  statement  of  claim,  then  a  copy  of  the 
writ  of  summons  in  the  action. 

19.  When  under  Eule  17  of  this  Order  it  is  made  to  ap- 
pear to  the  Court  or  a  judge  at  any  time  before  or  at  the 
trial  that  a  question  in  the  action  should  be  determined,  not 
only  as  between  the  plaintiff  and  defendant,  but  as  between 
the  plaintiff  and  the  defendant  and  any  other  person,  or 
between  any  or  either  of  them,  the  Court  or  a  judge,  before 
or  at  the  time  of  making  the  order  for  having  such  question 
determined,  shall  direct  such  notice  to  be  given  by  the 
plaintiff  at  such  time  and  to  such  person  and  in  such 
manner  as  may  be  thought  proper,  and  if  made  at  the 
trial  the  judge  may  postpone  such  trial  as  he  may  think  fit. 

20.  If  a  person  not  a  party  to  the  action,  who  is  served 
as  mentioned  in  Bule  18,  desires  to  dispute  the  plaintiff's 
claim  in  the  action  as  against  the  defendant  on  whose 
behalf  the  notice  has  been  given,  he  must  enter  an  appear- 
ance in  the  action  within  eight  days  from  the  service  of 
the  notice.    In  default  of  his  so  doing,  he  shall  be  deemed 
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to  admit  the  validity  of  the  judgment  obtained  against  Parties. 
such  defendant,  whether  obtained  by  consent  or  otherwise.  '  *'  ^ 
Provided  always,  that  a  person  so  served  and  failing  to 
appear  within  the  said  period  of  eight  days  may  apply  to 
the  Court  or  a  judge  for  leave  to  appear,  and  such  leave 
may  be  given  upon  snch  terms,  if  any,  as  the  Court  or  a 
judge  shall  think  fit. 
-  21.  If  a  person  not  a  party  to  the  action  served  under 
these  Bules  appears  pursuant  to  the  notice,  the  party 
giving  the  notice  may  apply  to  the  Court  or  a  judge  for 
directions  as  to  the  mode  of  having  the  question  in  the 
action  determined;  and  the  Court  or  judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear  desir- 
able so  to  do,  give  the  person  so  served  liberty  to  defend 
the  action  upon  such  terms  as  shall  seem  just,  and  may 
direct  such  pleadings  to  be  delivered,  or  such  amendments 
in  any  pleadings  to  be  made,  and  generally  may  direct 
such  proceedings  to  be  taken,  and  give  such  directions  as 
to  the  Court  or  a  judge  shall  appear  proper  for  having  the 
question  most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  person  so  served  shall 
be  bound  or  made  liable  by  the  decision  of  the  question. 

Order  XVI.,  Rule  3.  This  rale  and  the  two  preceding  ones  are  most 
useful,  especially  in  those  cases  where  it  is  doubtful  in  whose 
name  an  action  ought  to-be  brought,  or  against  whom  it  lies.  The 
safe  course  now  will  be  to  join  all,  subject  of  course  to  the  liability 
of  paying  any  costs  caused  by  the  misjoinder  of  plaintiffs,  or  paying 
to  the^  defendant  wrongly  joined  his  costs,  as  tbe  case  may  be. 
It  was  formerly  held  that  no  power  of  amendment  could  be 
exercised  under  15  &  16  Vict  c.  96,  s.  37,  where  a  defendant  had 
been  joined  for  the  purpose  of  testing  his  liability :  Wickens  v. 
Steel,  2  C.  B.  (N.S.)  488 ;  see  Rules  6  and  18,  ante,  pp.  219, 220. 

Order  XVI.,  Rule  5.  This  and  Rule  4  will  be  found  to  save  expense 
in  many  instances. 

Order  XVI.,  Rule  6.  See  Rule  3,  ante^  p.  219,  and  observations 
thereon,  supra ;  and  Rule  13,  ante,  p.  220,  with  observations 
thereon,  post,  p.  224. 

•Order  XVT.,  Rule  9.  This  rule  will  save  an  immense  amount  of  liti- 
gation, and  apply  in  many  instances  where  under  the  former 
practice  actions  "could  not  be  consolidated,  while  by  Order  LI.^ 
Rule  4,  post,  all  actions  may  be  consolidated  in  the  same  manner 
as  formerly.  As  to  the  cases  in  which  actions  may  be  consoli- 
dated, see  Chit.  Prac.  (12th  ed.),  1357,  et  seq. 
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Parties.  Order  XVI.,  Rule  10.     This  is  a  most  useful  rule,  and  will  in  many- 

Order  XVI.  instances  save  an  immense  amount  of  trouble,  while  any  possible 

inconvenience  which  could  result  from  it  will  be  found  obviated 
by  Older  VII.,  Rule  2,  ante,  p.  201,  and  Order  XII.,  Rule  12, 
ante,  p.  209,  which  provide  for  the  other  side  being  furnished 
with  full  particulars  as  to  who  are  the  members  of  the  firm  suin^ 
or  being  sued.  Order  IX.,  Rule  6,  ante,  p.  204,  provides  fi>r  the 
manner  of  serving  writs  on  a  firm,  and  Order  XLII.,  Rule  8^ 
post,  for  the  mode  in  which  execution  can  be  levied  both  on 
the  property  of  the  firm  and  on  that  of  any  of  its  individual 
members* 

Order  XVI.,  Rule  11.  This  rule  preserves  intact  the  cases  in  which  a 
plaintifif  in  the  Court  of  Chancery  was  relieved  fxx)m  bringing 
into  the  suit  certain  persons  ss  defendants. 

Order  XVI.,  Rule  13.  This  rule  is  really  a  supplement  to  Rules  1, 2, 
3,  and  6  in  this  order,  ante,  pp.  218,  219,  and  is  intended  to 
obviate  the  inconvenience  of  a  plaintiff  who  has  a  good  cause  of 
action  being  defeated  because  he  is  in  doubt  whom  he  ought  to 
sue,  or  whether  the  action  ought  to  be  brought  in  his  own  name 
or  in  that  of  some  one  else. 

As  was  also  remarked,  ante,  p.  112,  now  that  by  sec.  25,  sub- 
sec.  6,  of  the  Judicature  Act,  1873,  assignees  of  choses  in  action 
can  sue  in  their  own  name,  this  rule  does  away  with  the  anomaly 
of  a  person  who  had  no  interest  in  the  matter  in  disjmte  being 
made  nominal  plaintiff  without  his  consent,  and  being  respon- 
sible to  the  defendant  for  costs ;  while  the  real  plaintiff  was  com- 
pelled to  give  him  security  for  costs  before  using  his  name. 

Order  XVI.,  Rule  16.  This  rule  and  the  preceding  one  are  simply 
intended  to  prevent  any  injustice  being  caused  by  the  operation 
of  Rule  14,  ante,  p.  221. 

Order  XVI.,  Rule  21.  The  five  preceding  rules  introduce  a  startling 
innovation,  but  at  the  same  time  a  very  great  improvement 
on  our  judicial  procedure.  It  continually  happens  that  a  de- 
fendant is  sued  in  cases  in  which  he  has  directly  or  indirectly 
a  claim  for  indemnity  or  contribution  against  third  parties ;  yet 
there  was  no  mode  of  dispensing  with  his  bri aging  a  separate 
action  against  them,  and  when  he  had  done  so  it  was  always 
more  or  less  a  matter  of  doubt  whether  the  damages  recovered 
against  him  were  or  were  not  any  criterion  by  which  to  estimate 
the  damages  to  which  he  wss  entitled.  See  Bazendale  v.  London, 
Chatham,  and  Dover  Railway,  L.  R.  10  Ex.  35. 

The  defendant  is  now  able  to  call  on  the  person  from  whom  he  claims 
'  indemnity  or  contribution,  to  appear  in  the  original  action  on  the 

penalty  of  having  the  damages  therein  recovered  conclusive 
against  him.  This  will,  it  is  evident,  in  many  instances  prevent 
an  imnecessary  action  being  brought. 
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OEDER  XVn. 

JOINDEB  OF  CAUSES  OF  ACTION. 

1.  Subject  to  the  following  Bales,  the  plaintiff  may 
4mite  in  the  same  action  and  in  the  same  statement  of 
claim  several  causes  of  action,  but  if  it  appear  to  the 
Court  or  a  judge  that  any  such  causes  of  action  cannot  be 
conveniently  tried  or  disposed  of  together,  the  Court  or 
Judge  may  order  separate  trials  of  any  of  such  causes  of 

action  to  be  had,  or  may  make  such  other  order  as  may  be 
necessary  or  expedient  for  the  separate  disposal  thereof. 

2.  No  cause  of  action  shall,  unless  by  leave  of  the  Court 
or  a  judge,  be  joined  with  an  action  for  the  recovery  of 
land,  except  claims  in  respect  of  mesne  profits  or  arrears 
of  rent  in  respect  of  the  premises  claimed,  or  any  part 
thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held. 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
unless  by  leave  of  the  Court  or  a  judge,  be  joined  with  any 
claim  by  him  in  any  other  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined 
K^ith  claims  by  or  against  either  of  them  separately. 

5.  Claims  by  or  against  an  executor  or  administrator  as 
£uch  may  be  joined  with  claims  by  or  against  him  per- 
49onally,  provided  the  last-mentioned  claims  are  alleged  to 
arise  with  reference  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  sues  or  is  sued  as  executor  or  ad- 
ministrator. 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims 
l)y  them  or  any  of  them  separately  against  the  same 
defendant. 

7.  The  last  three  preceding  rules  shall  be  subject  to 
Bule  1  of  this  Order^  and  to  the  rules  hereinafter  con- 
tained. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united 
in  the  same  action  several  causes  of  action  which  cannot 
be  conveniently  disposed  of  in  one  action,  may  at  any  time 
Apply  to  the  Court  or  a  judge  for  an  order  confining  the 

Q 
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Joinder  of  actiou  to  sucli  of  the  canses  of  action  as  may  be  conre- 

^uo^n/      niently  disposed  of  in  one  proceeding. 

9.  If,  on  the  hearing  of  such  application  as  in  the  last 
preceding  rnle  mentioned,  it  shall  appear  to  the  Court  or 
a  judge  that  the  causes  of  action  are  such  as  cannot  all  be 
eonveniently  disposed  of  in  one  action,  the  Court  or  a 
judge  may  order  any  of  such  causes  of  action  to  be  excluded^ 
and  may  direct  the  statement  of  claim,  or,  if  no  statement 
of  claim  has  been  delivered,  the  copy  of  the  writ  of  sum- 
mons, and  the  indorsement  of  claim  on  the  writ  of  sum- 
mons,  to  be  amended  accordingly,  and  may  make  such 
order  as  to  costs  as  may  be  just. 

Order  XYII.,  I^ule  2.  This  rule,  and  the  precediDg  ones,  together 
with  Rules  8  and  9,  supra,  are  little  more  than  a  re-enactment 
of  the  4l8t  section  of  the  Common  Law  Procedure  Act,  1852 
(15  &  1 6  Vict.  c.  76),  except  that  by  that  section  replevin  could 
not  be  joined  with  any  other  cause  of  action.  It  is  difficult  to 
say  why  trespass  and  damages  to  land  should  not  be  included  in 
an  action  for  its  recovery,  as  well  as  mesne  profits. 

Order  XVII.,  Hule  3.  It  is  evident  that,  in  a  general  way,  great 
confusion  would  arise  if  a  trustee  in  bankruptcy  were  to  be 
allowed  to  bring  his  own  private  affairs  into  consideration  while 
prosecuting  an  action  for  the  benefit  of  the  bankrupt's  creditors. 
Assuming  a  case  to  arise  where  two  such  claims  could  conve- 
niently be  tried  together,  a  judge  will  by  this  rule  be  enabled 
to  allow  it  to  be  done. 

Order  XVII.,  Rule  4.  By  this  rule  a  plaintiff  can  proceed  in  the 
same  action  for  a  tort  committed  by  the  wife,  and  a  debt  due 
from  her  husband. 

Older  XVII.,  Bule  5.  This  rule  is  most  useful,  as  it  will  enable  an 
executor  who  carries  on  the  business  of  the  deceased  till  he  i& 
able  to  wind  it  up,  to  sue  for  a  debt  due  to  him  on  account  of 
that  business,  together  with  a  debt  due  to  the  deceased.  It  will 
be  observed  at  the  same  time  that  all  inconvenience  is  obviated, 
as  the  executor  cannot  join  with  these  claims  a  private  debt 
due  to  himself. 

Order  XVII.,  Rule  6.  This  will  also  in  many  cases  save  a  multi- 
plicity of  suits,  while  the  following  nile  will  prevent  any  in- 
justice being  worked. 
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ORDEE  XYHI. 

ACTIONS  BY   AND  AGAINST  LUNATICS  AND   PERSONS   OF 

UNSOUND    BOND. 

In  all  cases  in  which  lunatics  and  persons  of  unsound  Lunatic 
mind  not  so  found  by  inquisition  might  respectively  before 
the  passing  of  the  Act  have  sued  as  plaintiffs,  or  would 
have  been  liable  to  be  sued  as  defendants  in  any  action  or 
suit,  they  may  respectively  sue  as  plaintiffs  in  any  action 
by  their  committee  or  next  friend  in  manner  practised  in 
the  CJourt  of  Chancery  before  the  passing  of  the  said  Act, 
and  may  in  like  manner  defend  any  action  by  their  com- 
mittees or  guardians  appointed  for  that  purpose. 

Order  XVIII.  This  is  an  important  improvement  on  the  former 
practice.  A  lunatic  at  Common  Law  used  to  sue,  and  was  liable 
to  be  sued  in  the  same  manner  as  any  one  else.  See  Chit.  Prac. 
1267.    See,  also,  Order  IX.,  Hule  5,  ante,  p.  203. 


OBDEE  XIX. 

PLEADING   GENERALLY. 


1.  The  following  rules  of  pleading  shall  be  substituted  Pleading 
for  those  heretofore  used  in  the  High  Court  of  Chancery  g«°«''^"y- 
and  in  the  Courts  of   Common  Law,  Admiralty,  and 
Probate. 

2.  Unless  the  defendant  in  an  action  at  the  time  of  his 
appearance  shall  state  that  he  does  not  require  the 
delivery  of  a  statement  of  complaint,  the  plaintiff  shall 
within  such  time  and  in  such  manner  as  hereinafter  pre- 
scribed, deliver  to  the  defendant  after  his  appearance  a 
statement  of  his  complaint  and  of  the  relief  or  remedy  to 
which  he  claims  to  be  entitled.  The  defendant  shall 
within  such  time  and  in  such  manner  as  hereinafter  pre- 
scribed deliver  to  the  plaintiff  a  statement  of  his  defence, 
set-off,  or  counter-claim  (if  any),  and  the  plaintiff  shall  in 
like  manner  deliver  a  statement  of  his  reply  (if  any)  to 

Q  2 
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Pleading     Buch  defence^  set-off,  or  counter-claim.    Such  statements 
generally,     j^  ^  jj^  ^  Y)Tiei  as  the  nature  of  the  case  will  admit,  and 
'  the  Court  in  adjusting  the  costs  of  the  action  shall  inquire 
at  the  instance  of  any  party  into  any  unnecessary  pro- 
lixity, and  order  the  costs  occasioned  by  such  prolixity  to 
be  borne  by  the  party  chargeable  with  the  same. 

8.  A  defendant  in  an  action  may  set  off,  or  set  up,  by 
way  of  counter- claim  against  the  claims  of  the  plaintiff, 
any  right  or  claim,  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  statement  of  claim  in 
a  cross  action,  so  as  to  enable  the  Court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross  claim.  But  the  Court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off  or  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending  action, 
or  ought  not  to  be  allowed,  refuse  permission  to  the  defen- 
dant to  avail  himself  thereof. 

4.  Every  pleading  shall  contain  as  concisely  as  may  be 
a  statement  of  the  material  facts  on  which  the  party 
pleading  relies,  but  not  the  evidence  by  which  they  are  to 
be  proved,  such  statement  being  divided  into  paragraphs, 
numbered  consecutively,  and  each  paragraph  containing, 
as  nearly  as  may  be,  a  separate  allegation.  Dates,  sums, 
and  numbers  shall  be  expressed  in  figures  and  not  in 
words.  Signature  of  counsel  shall  not  be  necessary. 
Forms  similar  to  those  in  Appendix  (C.)  hereto  may  be 
used. 

5.  Every  pleading  which  shall  contain  less  than  three 
folios  of  72  words  each  (every  figure  being  counted  as  one 
word)  may  be  either  printed  or  written,  or  partly  printed 
and  partly  written,  and  every  other  pleading,  not  being  a 
petition  or  summons,  shall  be  printed. 

6.  Every  pleading  or  other  document  required  to  be 
delivered  to  a  party,  or  between  parties,  shall  be  delivered 
in  the  manner  now  in  use  to  the  solicitor  of  every  party 
who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
appear  by  a  solicitor,  but  if  no  appearance  has  been 
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entered  for  any  party,  then  such  pleading  or  document  pleading 
shall  be  delivered  by  being  filed  with  the  proper  officer,     generally. 

7.  Every  pleading  in    an  action  shall  be    delivered  ^^®' ^^^* 
between  parties,  and  shall  be  marked  on  the  face  with 

the  date  of  the  day  on  which  it  is  delivered,  and  with 
the  reference  to  the  letter  and  nnmber  of  the  action,  the 
division  to  which  and  the  judge  (if  any)  to  whom  the 
action  is  assigned,  the  title  of  the  action,  the  description 
of  the  pleading,  and  the  name  and  place  of  business  of  the 
solicitor  aud  agent,  if  any,  delivering  the  same,  or  the 
name  and  address  of  the  party  delivering  the  same  if  he 
does  not  act  by  a  solicitor. 

8.  Every  statement  of  claim  shall  state  specifically  the 
relief  which  the  plaintiff  claims,  either  simply  or  in  the 
alternative,  and  may  also  ask  for  general  relief.  And  the 
same  rule  shall  apply  to  any  counter-claim  made,  or  relief 
claimed  by  the  defendant,  in  his  statement  of  defence.  If 
the  plaintiff's  claim  be  for  discovery  only  the  statement  of 
claim  shall  show  it. 

9.  Where  the  plaintiff  seeks  relief  in  respect  of  several 
distinct  claims  or  causes  of  complaint  founded  upon  sepa- 
rate and  distinct  facts,  they  shall  be  stated,  as  far  as  may 
be,  separately  and  distinctly.  And  the  same  rule  shall 
apply  where  the  defendant  relies  upon  several  distinct 
grounds  of  defence,  set-off,  or  counter-claim  founded  upon 
separate  and  distinct  facts. 

10.  Where  any  defendant  seeks  to  rely  upon  any  facts 
as  supporting  a  right  of  set-off  or  coxmter-claim,  he  shall, 
in  his  statement  of  defence,  state  specifically  that  he  does 
so  by  way  of  set-off  or  counter-claim. 

11.  If  either  party  wishes  to  deny  the  right  of  any 
other  party  to  claim  as  executor,  or  as  trustee  whether  in 
bankruptcy  or  otherwise,  or  in  any  representative  or  other 
alleged  capacity,  or  the  alleged  constitution  of  any  part- 
nership firm,  he  shall  deny  the  same  specifically. 

12.  In  Probate  actions  where  the  plaintiff  disputes  the  Probate 
interest  of  the  defendant,  he  shall  allege  in  his  statement  ^^^'^^« 
of  claim  that  he  denies  the  defendant's  interest  (a). 

(a)  See  ante,  p.  20. 
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ncading         13.  No  plea  or  defence  shall  be  pleaded  in  abatement. 
KeneraUy.       j^^^  jj^  ^^^  assignment  shall  hereafter  be  necessary  or 

used.  But  everything  which  has  heretofore  been  alleged 
by  way  of  new  assignment  may  hereafter  be  introduced  by 
amendment  of  the  statement  of  claim. 

15.  No  defendant  in  an  action  for  the  recovery  of  land 
who  is  in  possession  by  himself  or  his  tenant  need  plead 
his  title,  unless  his  defence  depends  on  an  equitable  estate 
or  right  or  he  claims  relief  upon  any  equitable  ground 
against  any  right  or  title  asserted  by  the  plaintiff.  But, 
except  in  the  cases  hereinbefore  mentioned,  it  shall  be 
sufficient  to  state  by  way  of  defence  that  he  is  so  in  pos- 
session. And  he  may  nevertheless  rely  upon  any  ground 
of  defence  which  he  can  prove,  except  as  hereinbefore 
mentioned. 

16.  Nothing  in  these  Bules  contained  shall  affect  the 
right  of  any  defendant  to  plead  not  guilty  by  statute. 
And  every  defence  pf  not  guilty  by  statute  shall  have  the 
same  effect  as  a  plea  of  not  guilty  by  statute  as  heretofore 
had.  But  if  the  defendant  so  plead  he  shall  not  plead  any 
other  defence  without  the  leave  of  the  Court  or  a  judge. 

17.  Every  allegation  of  fact  in  any  pleading  in  an 
action,  not  being  a  petition  or  summons,  if  not  denied 
specifically  or  by  necessary  implication,  or  stated  to  be  not 
admitted  in  the  pleading  of  the  opposite  party,  shall  be 
taken  to  be  admitted,  except  as  against  an  infant,  lunatic, 
or  person  of  unsound  mind  not  so  found  by  inquisition. 

18.  Each  party  in  any  pleading,  not  being  a  petition  or 
summons,  must  allege  all  such  facts  not  appearing  in  the 
previous  pleadings  as  he  means  to  rely  on,  and  must  raise 
all  such  grounds  of  defence  or  reply,  as  the  case  may  be, 
as  if  not  raised  on  the  pleadings  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  new  issues 
of  fact  not  arising  out  of  the  pleiftdings,  as  for  instance, 
fraud,  or  that  any  claim  has  been  barred  by  the  Statute 
of  Limitations  or  has  been  released. 

19.  No  pleading,  not  being  a  petition  or  summons, 
shall,  except  by  way  of  amendment,  raise  any  new  ground 
of  claim,  or  contain  any  allegation  of  fact  inconsistent 
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with  the  preyious  pleadings  of  the  party  pleading  the  Pleading 

same.  generally, 

20.  It  shall  not  he  sufficient  for  a  defendant  in  his 
defence  to  deny  generally  the  facts  alleged  hy  the  state- 
ment of  claim,  or  for  a  plaintiff  in  his  reply  to  deny 
generally  the  facts  alleged  in  a  defence  hy  way  of 
counter- claim,  but  each  party  mast  deal  specifically  with 
•each  allegation  of  fact  of  which  he  does  not  admit  the  truth. 

21.  Subject  to  the  last  preceding  rule,  the  plaintiff  by 
his  reply  may  join  issue  upon  the  defence,  and  each  party 
in  his  pleading,  if  any,  subsequent  to  reply,  may  join 
issue  upon  the  previous  pleading.  Such  joinder  of  issue 
shall  operate  as  a  denial  of  every  material  allegation  of 
fact  in  the  pleading  upon  which  issue  is  joined,  but  it 
may  except  any  facts  which  the  party  may  be  willing  to 
admit,  and  shall  then  operate  as  a  denial  of  the  facts  not 
so  admitted. 

22.  When  a  party  in  any  pleading  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he 
received  that  particular  amount,  but  he  must  deny  that 
he  received  that  sum  or  any  part  thereof,  or  else  set  out 
how  much  he  received.  And  so  when  a  matter  of  fact  is 
;alleged  with  divers  circumstances,  it  shall  not  be  sufficient 
to  deny  it  as  alleged  along  with  those  circumstances,  but 
a  fair  and  substantial  answer  must  be  given. 

23.  When  a  contract  is  alleged  in  any  pleading,  a  bare 
denial  of  the  contract  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of  the  contract  in 
fact,  and  not  of  its  legality  or  its  sufficiency  in  law, 
whether  with  reference  to  the  Statute  of  Frauds  or  other- 
wise. 

24.  Wherever  the  contents  of  any  document  are 
material,  it  shall  be  sufficient  in  any  pleading  to  state 
the  effect  thereof  as  briefly  as  possible,  without  setting 
out  the  whole  or  any  part  thereof  unless  the  precise 
words  of  the  document  or  any  part  thereof  are  material* 
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Pleading         25.  WhoreTer  it  is  material  to  allege  malice^  fraudulent 
rbS^'^xnc  ^^t®^t^^^>  knowledge,  or  other  condition  of  the  mind  ef 
*  any  person,  it  shall  be  sufficient  to  allege  the  same  as  a 
fact  without  sotting  out  the  circumstances  from  which  the 
same  is  to  be  inferred. 

26.  Wherever  it  is  material  to  allege  notice  to  any 
person  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient 
,    to  allege  such  notice  as  a  fact,  unless  the  form  or  the 
precise  terms  of  such  notice  be  material. 

27*  Wherever  any  contract  or  any  relation  between 
any  persons  does  not  arise  from  an  express  agreement,  but 
is  to  be  implied  from  a  series  of  letters  or  conversations, 
or  otherwise  from  a  number  of  circumstances,  it  shall  be 
sufficient  to  allege  such  contract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  letters,  conversations,  or  cir- 
cumstances without  setting  them  out  in  detail.  And  if 
in  such  case  the  person  so  pleading  desires  to  rely  in  the 
alternative  upon  more  contracts  or  relations  than  one  as 
to  be  implied  from  such  circumstances,  he  may  state  the 
same  in  the  alternative. 

28.  Neither  party  need  in  any  pleading  allege  any 
matter  of  fact  which  the  law  presumes  in  his  favour  or  as 
to  which  the  burden  of  proof  lies  upon  the  other  side, 
unless  the  same  has  first  been  specifically  denied. 

[E.g. — ^Consideration  for  a  bill  of  exchange  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  considera- 
tion as  a  substantive  ground  of  claim.] 

29.  Where  an  action  proceeds  in  a  district  registry  all 
pleadings  and  other  documents  required  to  be  filed  shall 
be  filed  in  the  district  registry. 

Collision        30.  In  actiouB  for  damage  by  collision  between  vessels, 
TOwir     ^®8S  the  Court  or  a  judge  shall  otherwise  order,  each 
solicitor  shall,  before  any  pleading  is  delivered,  file  with 
the  proper  officer  a  document  to  be  called  a  Preliminary 
Act,  which  shall  be  sealed  up  and  shall  not  be  opened 
until  ordered  by  the  Court  or  a  judge,  and  which  shall 
contain  a  statement  of  the  following  particulars : — 
(a.)  The  names  of  the  vessels  which  came  into  col- 
lision and  the  names  of  their  masters. 
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(h.)  The  time  of  the  collision.  Pleading 

(e.)  The  place  of  the  colliflion.  Order^xrx. 

(d.)  The  direction  of  the  wind. 

(e.)  The  state  of  the  weather. 

(/.)  The  state  and  force  of  the  tide. 

(ff.)  The  course  and  speed  of  the  yessel  when  the  other 

was  first  seen. 
(A.)  The  lights,  if  any,  carried  by  her. 
(i.)  The  distance  and  bearing  of  the  other  yessel  when 

first  seen, 
(ft.)  The  lights,  if  any,  of  the  other  vessel  which' .were 

first  seen. 
(Z.)  Whether  any  lights  of  the  other  vessel,  other  than 

those  first  seen,  came  into  view  before    the 

collision. 
(m.)  What  measures  were  taken,  and  when,  to  avoid 

the  collision, 
(n.)  The  parts  of  each  vessel  which  first  came  into 

contact. 
If  both  solicitors  consent,  the  Court  or  a  judge  may 
order  the  preliminary  acts  to  be  opened  and  the  evidence 
to  be  taken  thereon  without  its  being  necessary  to  deliver 
any  pleadings. 

Order  XIX.,  Rule  1.    This  rule  is  the  most  sweeping  in  the  whole 
'  statute,  as  at  one  stroke  it  does  away  with  the  existing  system 

of  pleading  in  every  division  of  the  High  Court  of  Justice 
except  the  Divorce  and  Matrimonial  Division. 

Order  XIX.,  Rule  2.  I'his  rule  is  framed  with  a  view  to  avoid  un- 
necessary expense.  It  often  happens  that  the  defendant  is 
l)erfectly  aware  of  what  the  plain tifiTs  claim  actually  is,  espe- 
cially after  he  has  seen  the  indorsement  on  the  writ,  and  can 
derive  no  additional  information  from  the  declaration,  or  state- 
ment of  claim,  as  it  is  now  called.  The  unnecessary  cost  of 
framing  such  statement  may  therefore  be  avoided;  and  the 
defendant,  it  will  be  seen,  can  deliver  his  statement  of  defence 
without  it.    See  Order  XXII.,  rule  2,  ]»08t,  p.  239. 

Order  XIX.,  Rule  3.  This  is  a  striking  change.  It  was  a  cardinal 
rule  of  pleading  that  the  statutes  of  set-off  applied  only  to 
mutual  debts,  and  that  there  could  be  no  set-off  when  the  claim 
of  either  plaintiff  or  defendant  was  for  unliquidated  damages. 
See  Bullen  on  Pleading  (3rd  ed.),  679.    Till  there  have  been 
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PleadiDg  various  decisions  to  settle  the  new  law,  it  is  impossible  to 

generally  decide  in  what  cases  the  Courts  will  or  will  not  allow  a  counter- 

Order  XIX.  claim  sounding  in  damages  to  be  set  up.    It  is,  however,  pro- 

bable that  while  most  money  claims  would  be  allowed,  and 
breaches  [of  contract,  whether  the  damages  claimed  were  liqui- 
dated or  unliquidated,  that  the  Court  would  never  allow  the 
defendant  in  an^action  on  a  bill  of  exchange  to  set  up,  by  way 
of  counter-claim,  that  the  plaintiff  had  seduced  his  daughter  or 
assaulted  his  wife. 

Order  XIX.,  Rule  4.  It  is  extremely  difficult  to  reconcile  this  rule 
with  the  forms  given  in  Appendix  C,  post  In  many  of  these 
forms  it  will  be  observed  that  evidence  is  pleaded  to  a  most 
extraordinary  extent.  See,  particularly.  Form  No.  20,  post, 
where,  in  an  action  for  knocking  the  plaintiff  down  by  neg- 
ligent driving,  the  statement  of  claim  goes  into  minute 
details  as  to  the  trade  of  both  plaintiflf  and  defendant,  the 
time  of  day  at  which  the  accident  took  place,  the  direction 
in  which  the  plaintiflf  was  walking,  and  actually  the  number  of 
horses  by  which  the  defendant's  van  was  drawn,  almost  leaving 
the  reader  to  wonder  why,  amidst  such  particular  and  unneces- 
sary description,  their  colour  was  not  also  mentioned. 

Order  XIX.,  Rule  5.  This  is  a  complete  change  as  far  as  the  Com- 
mon Law  Divisions  are  concerned.  The  pleadings  in  the  Court 
of  Chancery  have  been  printed  for  several  years.  As  to  when 
amendments  in  any  pleading  are  to  be  printed  also,  see  Order 
XXVIL,  rule  8,  post,  p.  245.  See  Order  V.  of  additional  Rules, 
post,  chap.  vii. 

Order  XIX.,  Rule  6.  This  is  not  unlike  the  former  practice.  See 
15  &  16  Yict.  c  76,  s.  30,  and  R.  G.  H.  T.  1853,  rr.  162,  166. 

Order  XIX.,  Rule  8.  ITiis  is  an  extension  of  the  former  practice. 
At  common  law  the  plaintiflf  could  claim  nothing  but  damages, 
except  in  those  cases  where  by  17  &  18  Vict.  c.  125.  s.  79,  he 
might  also  claim  an  injunction  against  the  repetition  or  continu- 
ance of  the  injury  of  which  he  complained. 

Order  XIX.,  Rule  13.  This  rule  will  prevent  a  fruitful  source  of 
delay  and  expense,  while  almost  all  that  was  ever  really  useful 
in  a  plea  of  abatement  may  now  be  gained  by  an  application 
under  Order  XVI.,  Rule  13,  ante,  p.  220.  It  is,  however,  a  pity  that 
no  provision  is  made  for  cases  in  which  another  action  is  pending. 

Order  XIX.,  Rule  14.  It  is  difficult  to  see  the  object  of  this  change, 
or  what  possible  advantage  can  be  gained  by  amendment  in- 
stead of  new  assignment. 

Order  XIX.,  Rule  15.  This  seems  dangerous.  Why  should  a  de- 
fendant in  possession  be  called  upon  under  any  circumstances  to 
disclose  his  title  ? 

Order  XIX.,  Rule  16.  This  is  the  only  case  in  which  it  is  necessary 
for  the  defendant  to  obtain  leave  for  any  pleas,  all  the  old  rules 
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of  pleading  beisg  abolished  by  Rule  1,  ante,  p.  227  ;  it  follows,  Pleading 
as  a  matter  of  course,  tbat  there  is  no  longer  any  objection  to  generally, 
pleading  several  matters  without  leave.  Order  XIX. 

Order  XIX.,  Rule  17.  This  rule  will  be  found  difficult  to  under- 
stand, or  put  in  force  with  respect  to  some  of  the  forms  of 
pleading  now  introduced.  See  the  observations  under  Rule  4, 
ante,  p.  234,  on  Form  No.  20  in  Appendix  C,  poet.  If  the 
defendant  ^oes  not  deny  all  the  irrelevant  allegations  there 
introduced,  is  he  to  be  taken  to  admit  the  trades  of  himself  and 
defendant,  the  time  when  the  accident  took  place,  the  number 
of  horses  in  his  van,  &c.  ?  This  difficulty  might  be  got  over  by 
the  insertion  of  one  word,  t.e.,  by  beginning  the  rule  thus : 
"  Every  material  allegation,"  &c. 

Order  XIX.,  Rule  20.  The  observations  under  Rule  17  apply  to  this 
rule  also. 

Order  XIX.,  Rule  22.  As  before  mentioned  in  chap.  iii.  (a),  the 
effect  of  this  rule  is  practically  to  do  away  with  the  genend  issue, 
except  where  "  Not  Guiity  by  Statute''  <^n  be  pleaded,  as  to 
which  see  Rule  16,  ante,  p.  230. 

Order  XIX.,  Rule  23.  The  effect  of  this  rule  will  often  be  to  pre- 
vent the  plaintiff  from  being  taken  by  surprise  at  the  trial.  In 
the  additional  forms  given  in  the  sixth  Chapter  there  will  be 
found  some  instances  of  pleadings  in  accordance  with  this  pro- 
vision.   See  Forms,  post,  chap.  vi. 

Order  XIX.,  Rule  26.  This  rule  and  the  two  preceding  ones  are 
merely  a  re-enactment  of  the  former  practices,  and  are  evidently 
intended  to  prevent  unnecessary  prolixity. 

Order  XIX.,  Rule  27.  The  necessity  to  refer  to  snch  letters  or  con- 
versations is  entirely  new,  and,  like  many  other  of  the  present 
rules,  this  one  is  framed  on  the  principle  of  giving  the  other  side 
as  much  information  as  possible,  and  preventing  his  being  taken 
by  surprise  by  the  evidence  adduced  in  support  of  the  case  he 
has  to  meet. 

Order  XIX.,  Rule  28.  This  rule  merely  re-enacts  the  former 
practice.  • 

Order  XIX.,  Rule  29.  See  Order  XXXV.,  pott,  p.  260,  as  to  pro- 
ceedings in  district  registries. 

Order  XIX.,  Rule  30.  This  was  formerly  the  case  wlsen  acdons  for 
collision  were  brought  in  the  Court  of  Admiralty  by  Role  62  of 
Rules  and  Orders,  1869.  See  Cooke's  Admiralty  Practice  (2nd 
ed.),  57.  It  is  now  so,  in  whatever  division  of  the  High  Court 
they  may  be  tried.    See  ante,  pp.  19,  80, 115 ;  post,  p.  237. 

(a)  Ante,  p.  87* 
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OBDER  XX. 

PLEADINa  MATTEBS  ARISING  PENDING  THE  ACTION. 

1.  Any  ground  of  defence  which  has  arisen  after  action 
brought,  bnt  before  the  defendant  has  delivered  his  state- 
ment of  defence,  and  before  the  time  limited  for  his  doing 
80  has  expired,  may  be  pleaded  by  the  defendant  in  his 
statement  of  defence,  either  alone  or  together  with  other 
grounds  of  defence.  And  if,  after  a  statement  of  defence 
has  been  delivered,  any  ground  of  defence  arises  to  any 
set-ofif  or  counter-claim  alleged  therein  by  the  defendant, 
it  may  be  pleaded  by  the  plaintiff  in  his  reply,  either 
alone  or  together  with  any  other  ground  of  reply. 

2.  Where  any  ground  of  defence  arises  after  the  defen- 
dant has  delivered  a  statement  of  defence,  or  after  the 
time  limited  for  his  doing  so  has  expired,  the  defendant 
may,  and  where  any  ground  of  defence  to  any  set-off  or 
counter-claim  arises  after  reply,  or  after  the  time  limited 
for  delivering  a  reply  has  expired,  the  plaintiff  may,  within 
eight  days  after  such  ground  of  defence  has  arisen,  and  by 
leave  of  the  Court  or  a  judge,  deliver  a  further  defence  or 
furtjier  reply,  as  the  case  may  be,  setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence, 
or  in  any  further  statement  of  defence  as  in  the  last  rule 
mentioned,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence,  which  confession  may 
be  in  the  Form  No.  2  in  Appendix  (B.)  hereto,  with  such 
variations  as  circumstances  may  require,  and  he  may 
thereupon  sign  judgment  for  his  costs  up  to  the  time  of 
the  pleading  of  such  defence  unless  the  Court  or  a  judge 
shall,  either  before  or  after  the  delivery  of  such  confession, 
otherwise  order. 

Order  XX.  The  rules  in  this  Order  carry  cmt  the  principle  of  saving 
litigation  by  enabling  every  matter  in  dispute  between  the  parties 
to  be  determined  in  one  action,  and  are  a  very  great  extension 
of  the  power  of  pleading  "puis  darrein  continuance.'^  As  to 
when  matters  could  be  pleaded  which  arose  after  the  commence- 
ment of  the  suit,  see  16  &  16  Vict,  a  76,  s.  68,  and  BuUen  on 
Pleading,  451. 
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OKDEB  XXI. 

STATEMENT  OF  CLAIM. 

1.  Subject  to  Bnles  2  and  3  of  this  Order,  the  delivery  sutement 
of  statements  of  claim  shall  be  regnlated  as  follows : —       ^^  ^^^^' 
(a.)  If  the  defendant  shall  not  state  that  he  does  not 
require  the  delivery  of  a  statement  of  claim,  the 
plaintiff  shall,  unless  otherwise  ordered  by  the 
Court  or  a  judge,  deliver  it  within  six  weeks 
from  the  time  of  the  defendant's  entering  his 
appearance. 
(b.)  The  plaintiff  may,  if  he  think  fit,  at  any  time  after 
the  issue  of  the  writ  of  summons,  deliver  a  state- 
ment of  claim,  with  the  writ  of  summons  or 
notice  in  lieu  of  writ  of  summons,  or  at  any  time 
afterwards,  either  before  or  after  appearance, 
and  although  the  defendant  may  have  appeared 
and  stated  that  he  does  not  require  the  delivery 
of  a  statement  of  claim:  Provided  that  in  no 
case  where  a  defendant  has  appeared  shall  a 
statement  be  delivered  more  than  six  weeks  after 
the  appearance  has  been  entered  unless  other- 
wise ordered  by  the  Court  or  a  judge. 
(e.)  Where  a  plaintiff  delivers  a  statement  of  claim 
without  being  required  to  do  so,  the  Court  or  a 
judge  may  make  such  order  as  to  the  costs  occa- 
sioned thereby  as  shall  seem  just,  if  it  appears 
that  the  delivery  of  a  statement  of  claim  was 
unnecessary  or  improper. 
2.  In  Probate  actions  the  plaintiff  shall,  unless  other-  Probate, 
^ise  ordered  by  the  Court  or  a  judge,  deliver  his  state- 
ment of  claim  within  six  weeks  from  the  entry  of  appear- 
ance by  the  defendant,  or  from  the  time  limited  for  his 
iippearance,  in  case  he  has  made  default ;  but  where  the 
defendant  has  appeared  the  plaintiff  shall  not  be  com- 
pelled to  deliver  it  until  the  expiration  of  eight  days  after 
the  defendant  has  filed  his  affidavit  as  to  scripts  (a). 

(a)  See  ante,  pp.  20,  229. 
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Statement       3-  ^  Admiralty  actions  in   rem   the  plaintiff  shall^ 
of  claim,     within  twelve  days  from  the  appearance  of  the  defendant, 

^imlrnW  ^®^^^^  ^^^  statement  of  claim. 

4.  Where  a  writ  is  specially  indorsed,  and  the  defendant 
has  not  dispensed  with  a  statement  of  claim,  it  shall  be 
sufficient  for  the  plaintiff  to  deliver  as  his  statement  of 
claim  a  notice  to  the  effect  that  his  claim  is  that  which 
appears  by  the  indorsement  upon  the  writ,  unless  the 
Court  or  a  judge  shall  order  him  to  deliver  a  further 
statement.  Such  notice  may  be  either  written  or  printed, 
or  partly  written  and  partly  printed,  and  may  be  in  the 
Form  No.  3  in  Appendix  (B.)  hereto,  and  shall  be  marked 
on  the  face  in  the  same  manner  as  is  required  in  the  case 
of  an  ordinary  statement  of  claim.  And  when  the  plain- 
tiff is  ordered  to  deliver  such  further  statement,  it  shall 
be  delivered  within  such  time  as  by  such  order  shall  be 
directed,  and  if  no  time  be.  so  limited,  then  within  the 
time  prescribed  by  Rule  1  of  this  Order. 

Order  XXL,  Bule  1.  It  will  be  noticed  that  formerly  a  plaintiff' 
oould  practically  keep  an  action  impending  over  the  defendant^ 
head  for  an  unlimited  time,  and  nothing  oould  be  done  to  hurry 
him  save  giving  a  fourteen  days'  notice  to  declare  after  the 
expiration  of  a  whole  term  after  the  time  when  appearance  wa» 
entered.  It  will  now  be  seen,  by  Order  XXIX.,  Bule  1,  past^ 
that  if  he  does  not  declare  within  six  weeks,  he  runs  the  risk  of 
having  his  action  dismissed.  He  also  was  able  at  the  last 
moment  to  discontinue,  countermand  notice  of  trial,  withdraw 
the  record,  or  be  nonsuited  at  his  own  will,  and  then  commence 
a  fresh  action.  This,  it  will  be  found,  he  cannot  do  now  with- 
out the  leave  of  the  Court.  See  Order  XXIII.,  Order  XXXVI., 
Bule  18,  and  Order  XLI.,  Bule  6,  post. 

The  provision  about  costs  is  to  prevent  a  plaintiff  swelling  the 
expenses  by  delivering  a  statement  of  claim  unnecessarily  as  to 
costs  generally.  See  additional  Bules  of  Court,  dated  12tb 
August,  1875,  post,  chap.  vii. 

Order  XXI.,  Bule  3.  For  proceedings  in  these  actions  in  default  of 
appearance,  see  Order  XIII,  rule  10,  ant€f  p.  214. 

Order  XXI.,  Bule  4.  lliis  rule,  again,  is  intended  to  save  needless 
expense.  Hhe  further  statement  which  may  be  ordered  seems 
to  be  of  the  nature  of  an  order  for  further  and  better  particulars, 
and  would  probably  be  directed  in  cases  where  such  an  order 
would  be  made. 
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OBDEK  XXII. 

DEFENCE. 

1.  Where  a  statement  of  claim  is  delivered  to  a  de-  Defence, 
fendant  he  shall  deliver  his  defence  within  eight  days 
from  the  delivery  of  the  statement  of  claim,  or  from  the 

time  limited  for  appearance,   whichever  shall  be   last, 
nnless  such  time  is  extended  by  the  Conrt  or  a  judge. 

2.  A  defendant  who  has  appeared  in  an  action  and 
stated  that  he  does  not  require  the  delivery  of  a  state- 
ment of  claim,  and  to  whom  a  statement  of  claim  is  not 
delivered,  may  deliver  a  defence  at  any  time  within  eight 
days  after  his  appearance,  unless  such  time  is  extended 
by  the  Court  or  a  judge. 

3.  Where  leave  has  been  given  to  a  defendant  to  defend 
under  Order  XIV.,  Eule  1,*  he  shall  deliver  his  defence, 
if  any,  within  such  time  as  shall  be  limited  by  the  order 
giving  him  leave  to  defend,  or  if  no  time  is  thereby 
limited,  then  within  eight  days  after  the  order. 

4.  Where  the  Court  or  a  judge  shall  be  of  opinion  that 
any  allegations  of  fact  denied  or  not  admitted  by  the 
defence  ought  to  have  been  admitted,  the  Court  may 
make  such  order  as  shall  be  just  with  respect  to  any 
extra  costs  occasioned  by  their  having  been  denied  or  not 
admitted. 

5.  Where  a  defendant  by  his  defence  sets  up  any 
counter-claim  which  raises  questions  between  himself  and 
the  plaintiff  along  with  any  other  person  or  persons,  he 
shall  add  to  the  title  of  his  defence  a  further  title  similar 
to  the  title  in  a  statement  of  complaint,  setting  forth  the 
names  of  all  the  persons  who,  if  such  counter-claim  were 
to  be  enforced  by  cross-action,  would  be  defendants  to 
such  cross  action,  and  shall  deliver  his  defence  to  such  of 
them  as  are  parties  to  the  action  within  the  period  within 
which  he  is  required  to  deliver  it  to  the  plaintiff. 

6.  Where  any  such  person  as  in  the  last  preceding  rule 
mentioned  is  not  a  party  to  the  action,  he  shall  be  sum- 
moned to  appear  by  being  served  with  a  copy  of  the 
defence,  and  such  service  shall  be  regulated  by  the  same 
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Defence,      mles  as  are  hereinbefore  contained  with  respect  to  the 
Orderxxii.  gervice  of  a  writ  of  annimons,  and  every  defence  so  served 

shall  be  indorsed  in  the  Form  No.  4  in  Appendix  (B) 

hereto,  or  to  the  like  effect. 

7.  Any  person  not  a  defendant  to  the  action,  who  is 
served  with  a  defence  and  counter-claim  as  aforesaid,  must 
appear  thereto  as  if  he  had  been  served  with  a  writ  of 
summons  to  appear  in  an  action. 

8.  Any  person  named  in  a  defence  as  a  part  to  a 
counter-claim  thereby  made  may  deliver  a  reply  within 
the  time  within  which  he  might  deliver  a  defence  if  it 
were  a  statement  of  claim. 

9.  Where  a  defendant  by  his  statement  of  defence  sets 
up  a  counter-claim,  if  the  plaintiff  or  any  other  person 
named  in  manner  aforesaid  as  party  to  such  counter-claim 
contends  that  the  claim  thereby  raised  ought  not  to  be 
disposed  of  by  way  of  counter-claim,  but  in  an  indepen- 
dent action,  he  may  at  any  time  before  reply,  apply  to 
the  Court  or  a  judge  for  an  order  that  such  counter-claim 
may  be  excluded,  and  the  Court  or  a  judge  may,  on  the  hear- 
ing of  such  application,  make  such  order  as  shall  be  just. 

10.  Where  in  any  action  a  set-off  or  counter-claim  is 
established  as  a  defence  against  the  plaintiff's  claim,  the 
Court  may,  if  the  balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  as  he  may 
be  entitled  to  upon  the  merits  of  the  case. 

11.  In  Probate  actions  the  party  opposing  a  will  may, 
with  his  defence,  give  notice  to  the  party  setting  up  the 
will  that  he  merely  insists  upon  the  will  being  proved  in 
solemn  form  of  law,  and  only  intends  to  cross-examine  the 
witnesses  produced  in  support  of  the  will,  and  he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to 
the  same  liabilities  in  respect  of  costs  as  he  would  have 
been  under  similar  circumstances  according  to  the  prac- 
tice of  the  Court  of  Probate. 

Order  XXIL,  Bule  1.  Eight  days  after  declaration  was  always  the 
time  in  which  the  defendant  had  to  pLad,  but  formerly  a  j  laintiff 
could  not  declafe  till  after  appearance ;  now,  by  Order  XXL, 
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Rnle  1,  sub-sec.  (Jb.\  anie,  p.  237,  he  may  declare  at  the  time  of  Defence, 
aerving  the  writ,  or  any  time  lUTterwards,  without  waiting  for  ^fF 
appearance ;  this  rule,  however,  gives  the  defendant  the  same 
time  for  pleading  as  if  the  declaration  had  been  delivered  on 
the  day  of  appearance.     Further  time  to  plead  may  now  be 
obtained  as  formerly. 

Order  XXII.,  Rule  2.    See  Order  XIX.,  Rule  2,  ante,  pp.  227,  233. 

Order  XXII.,  Rule  4.  This  rule,  again,  is  one  of  those  framed  to 
avoid  unnecessary  expense.  See  the  last  clause  in  Order  XIX., 
and  Rule  2,  ante,  pp.  227,  233. 

Order  XXII.,  Rule  9.  Rules  5  to  8  enable  a  defendant  to  set  off  any 
claims  he  may  have  against  the  plaintiff  jointly  with  other  per« 
sons,  while  Rule  9  will  prevent  his  doing  so  in  cases  where  it 
may  appear  either  inconvenient  or  unjust.  As  the  persons 
against  whom  the  original  defendant  claims  may,  of  course, 
have  a  defence  of  their  own,  it  will  be  observed  they  must  be 
summoned,  and  have  an  opportunity  of  defending  themselves  in 
the  same  manner  as  if  the  action  had  originally  been  brought 
against  them. 

Order  XXII.,  Rule  10.  This  rule  is  a  most  useful  one  in  ordinary 
cases,  and  will  constantly  save  the  necessity  of  bringing  a  cross 
action.  It  is,  however,  difficult  to  see  how  it  is  to  be  worked 
when  the  defendant,  under  Rules  4-8,  ante,  makes  a  counter- 
claim against  other  persons  jointly  with  the  plaintiff.  For  in- 
stance, if  the  plaintiff  sues  for  £100,  and  the  defendant  admits 
the  claim,  but  makes  a  counter-claim  of  a  sum  of  £150,  which 
he  alleges  to  be  due  from  the  plaintiff  and  X.  T.  jointly  to  him, 
and  the  jury  find  that  the  plaintiff  and  X.  T.  are  indebted  to 
the  defendant  in  £150,  how  is  the  judgment  to  be  entered  in 
this  case  ?  The  defendant  is  only  entitled  to  be  paid  £50  in  all, 
though  X.  T.  owes  him  £150.  Probably  some  further  rules 
will  have  to  be  made  to  settle  the  practice. 

Order  XXII.,  Rule  11.  As  to  these  costs,  see  Browne's  Practice  of 
the  Court  of  Probate,  pp.  326,  et  aeq. 


OBDEB   XXIII. 

DISCONTmXTANCE. 


The  plaintiff  may,  at  any  time  before  receipt  of  the  de- 
fendant's statement  of  defence,  or  after  the  receipt  thereof 
before  taking  any  other  proceeding  in  the  action  (save 
any  interlocutory  application),  by  notice  in  writing, 
wholly  discontinue  his  action  or  withdraw  any  part  or 

R 
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Di^oD-  parts  of  Yns  alleged  cause  of  complaint,  and  thereupon  he 
tiniuiiice.  g}^  p^y  ^i^Q  defendant's  costs  of  the  action,  or,  if  the 
action  be  not  wholly  discontinued,  the  defendant's  costs 
occasioned  by  the  matter  so  withdrawn.  Such  costs  shall 
be  taxed,  and  such  discontinuance  or  withdrawal,  as  the 
case  may  be,  shall  not  be  a  defence  to  any  subsequent 
action.  Save  as  in  this  rule  otherwise  provided,  it  shall 
not  be  competent  for  the  plaintiff  to  withdraw  the  record 
or  discontinue  the  action  without  leave  of  the  Court  or 
a  judge,  but  tiie  Court  or  a  judge  may,  before,  or  at,  or 
after  the  hearing  or  trial,  upon  such  terms  as  to  costs, 
and  as  to  any  other  action,  and  otherwise  as  may  seem  fit, 
order  the  action  to  be  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  out.  The  Court 
or  a  judge  may,  in  like  manner,  and  with  the  like  discre- 
tion as  to  terms,  upon  the  application  of  a  defendant, 
order  the  whole  or  any  part  of  his  alleged  grounds  of  de- 
fence or  counter-claim  to  be  withdrawn  or  struck  out,  but 
it  shall  not  be  competent  to  a  defendant  to  withdraw  his 
defence,  or  any  part  thereof,  without  such  leave. 

Order  XXIII.  The  effect  of  this  rule  is  tliat  a  plaintiff  will  Dot  be 
able  mero  motu  to  duoontinue  his  action  after  reply,  though 
there  is  no  doubt  he  would  always  be  allowed  to  do  so  on  pa}** 
ment  of  costs,  where  it  was  reasonable  another  action  should  be 
brought  See  observations  under  Order  XXI.,  Rule  1,  ante^ 
p.  238;  Order  XXXVI.,  Bnle  13,  and  Order  XU.,  Rule  6, 
po$t,  pp.  266, 279.  It  remains  to  be  seen  how  this  will  work  in 
practice. 

OEDER  XXiy. 

REPLY  AND   SUBSEQUENT   PLEADINGS. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within 
three  weeks  after  the  defence  or  the  last  of  the  defences 
shall  have  been  delivered,  unless  the  time  shall  be  ex- 
tended by  the  Court  or  a  judge. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder 
of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a 
judge,  and  then  upon  such  terms  as  the  Court  or  judge 
shall  think  fit. 
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3.  Subject  to  the  last  preceding  rule,  every  pleading 
subsequent  to  reply  shall  be  deliyered  within  four  days 
after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge. 

Order  XXIV.,  Rule  3.  The  rules  under  this  Order  are  also  inteuded 
to  avoid  unnecessary  prolixity,  and  to  prevent  a  plaintiff  bring- 
ing an  action  impending  over  a  defendant  for  an  indefinite 
]3eriod. 

OKDEB  XXV. 

CLOSE  OF  PLEADINaS. 

As  soon  as  either  party  has  joined  issue  upon  any  plead- 
ing of  the  opposite  party  simply  without  adding  any 
further  or  other  pleading  thereto,  the  pleadings  as  be- 
tween such  parties  shall  be  deemed  to  be  closed. 


OBDEK  XXVL 

ISSUES. 


Where  in  any  action  it  appears  to  a  judge  that  the 
statement  of  claim  or  defence  or  reply  does  not  sufficiently 
define  the  issues  of  fact  in  dispute  between  the  parties,  he 
may  direct  the  parties  to  prepare  issues,  and  such  issues 
«hall,  if  the  parties  difier,  be  settled  by  the  judge. 

•Order  XXVI.  This  Order  appears  intended  to  ohviate  the  incon- 
venience likely  to' arise  under  the  new  system,  of  parties  making 
irrelevant  statements  not  raising  clearly  any  material  issue. 


OBDEB  XXVn. 

AMENDMENT  OF  PLBADINaS. 


1.  The  Court  or  a  judge  may,  at  any  stage  of  the  pro- 
ceedings, allow  either  party  to  alter  his  statement  of 
claim  or  defence  or  reply,  or  may  order  to  be  struck  out 
or  amended  any  matter  in  such  statements  respectively 

R  2 
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Amend-      wUch  may  be  scandalons,  or  which  may  tend  to  prejudice, 

™iead**^     embarrass,  or  delay  the  fair  trial  of  the  action,  and  all 

Btich  amendments  shall  be  made  as  may  be  necessary  for 

the  purpose  of  determining  the  real  questions  or  question 

in  controversy  between  the  parties. 

2.  The  plaintiff  may,  without  any  leave,  amend  his 
statement  of  claim  once  at  any  time  before  the  expiration 
of  the  time  limited  for  reply  and  before  replying,  or, 
where  no  defence  is  delivered,  at  any  time  before  the  ex- 
piration of  four  weeks  from  the  appearance  of  the  defendant 
who  shall  have  last  appeared. 

3.  A  defendant  who  has  set  up  in  his  defence  any  set-off 
or  counter-claim  may,  without  any  leave,  amend  such  set- 
off or  counter-claim  at  any  time  before  the  expiration  of 
the  time  allowed  him  for  pleading  to  the  reply,  and  before 
pleading  thereto,  or  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  the 
filing  of  his  defence. 

4.  Where  any  party  has  amended  his  pleading  under 
either  of  the  last  two  preceding  rules,  the  opposite  party 
may,  within  eight  days  after  the  delivery  to  him  of  the 
amended  pleading,  apply  to  the  Court,  or  a  judge,  to  dis- 
allow the  amendment,  or  any  part  thereof,  and  the  Court 
or  judge  may,  if  satisfied  that  the  justice  of  the  case  re- 
quires it,  disallow  the  same,  or  allow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  seem  just. 

5.  Where  any  party  has  amended  his  pleading  under 
Rule  2  or  3  of  this  Order,  the  other  party  may  apply  to 
the  Court  or  a  judge  for  leave  -to  plead  or  amend  his 
former  pleading  within  such  time  and  upon  such  terms  as 
may  seem  just. 

6.  In  all  cases  not  provided  for  by  the  preceding  rules 
of  this  Order,  application  for  leave  to  amend  any  pleading 
may  be  made  by  either  party  to  the  Court  or  a  judge  in 
chambers,  or  to  the  judge  at  the  trial  of  the  action,  and 
such  amendment  may  be  allowed  upon  such  terms  as  to 
costs  or  otherwise  as  may  seem  just. 

7.  If  a  party  who  has  obtained  an  order  for  leave  to 
amend  a  pleading  delivered  by  him  does  not  amend  the 
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same  within  the  time  limited  for  that  purpose  by  the 
Order,  or  if  no  time  is  thereby  limited,  then  within  four- 
teen days  from  the  date  of  the  order,  such  order  to  amend 
shall,  on  the  expiration  of  such  limited  time  as  aforesaid, 
or  of  such  fourteen  days,  as  the  case  may  be,  become  ipso 
facto  void,  unless  the  time  is  extended  by  the  Court  or  a 
judge. 

8.  A  pleading  may  be  amended  by  written  alterations 
in  the  pleading  which  has  been  delivered,  and  by  additions 
on  paper  to  be  interleaved  therewith  if  necessary,  unless 
the  amendments  require  the  insertion  of  more  than  144* 
words  in  any  one  place,  or  are  so  numerous  or  of  such  a 
nature  that  the  making  them  in  writing  would  render  the 
pleading  difficult  or  inconvenient  to  read,  in  either  of 
which  cases  the  amendment  must  be  made  by  delivering 
a  print  of  the  pleading  as  amended. 

9.  Whenever  any  pleading  is  amended,  such  pleading 
when  amended  shall  be  marked  with  the  date  of  the 
order,  if  any,  under  which  the  same  is  so  amended,  and 
of  the  day  on  which  such  amendment  is  made,  in  manner 
following,  viz. :  "  Amended  day  of  /' 

10.  Whenever  a  pleading  is  amended,  such  amended 
pleading  shall  be  delivered  to  the  opposite  party  within 
the  time  allowed  for  amending  the  same. 

Order  XXVIL,  Rale  5.  It  remains  to  be  seen  what  the  effect  of  this 
power  of  amendment  will  be,  and  whether  in  the  long  run  it 
will  not  cause  more  expense  than  it  saves ;  but  if  parties  are 
allowed  to  amend  without  leave,  it  is  somewhat  surprising  that 
the  opposite  party  should  not  be  allowed  to  plead  to  the  amended 
pleading,  oj  alter  his  plea  in  confoimity  thereto,  without  leave. 

Order  XXVII,,  Rule  8.  See  Order  XIX.,  Rule  5,  ante,  p.  228,  and 
post,  chap,  vii.,  as  to  pleadings  being  printed. 


OBDEE  XXVIII. 

DEMUREEB. 


1.  Any  party  may  demur  to  any  pleading  of  the  opposite 
party,  or  to  any  part  of  a  pleading  setting  up  a  distinct 
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Ufininrcrs.  cause  of  action,  ground  of  defence,  set-olT,  counter-claim, 
reply,  or,  as  the  case  may  be,  on  the  ground  that  the  facts 
alleged  therein  do  not  shew  any  cause  of  action,  or  ground' 
of  defence  to  a  claim  or  any  part  thereof,  or  set-olT,  or 
counter-claim,  or  reply,  or  as  the  case  may  be,  to  which 
effect  can  be  given  by  the  Court  as  against  the  party 
demurring. 

2.  A  demurrer  shall  state  specifically  whether  it  is  to 
the  whole  or  to  a  part,  and  if  so,  to  what  part,  of  the* 
pleading  of  the  opposite  party.  It  shall  state  some  ground 
in  law  for  the  demurrer,  but  the  party  demurring  shall 
not,  on  the  argument  of  the  demurrer,  be  limited  to  the^ 
ground  so  stated.  A  demurrer  may  be  in  the  Form  28  in 
Appendix  (G.)  hereto.    If  there  is  no  ground,  or  only  a 

'       friyolous  ground  of  demurrer  stated,  the  Court  or  judge- 
may  Bet  aside  snch  demurrer,  with  costs. 

3.  A  demurrer  shall  be  deliyered  in  the  same  manner 
and  within  the  same  time  as  any  other  pleading  in  the- 
action. 

4.  A  defendant  desiring  to  demur  to  part  of  a  state- 
ment of  claim,  and  to  put  in  a  defence  to  the  other  part,, 
shall  combine  such  demurrer  and  defence  in  one  pleading. 
And  so  in  every  case  where  a  party  entitled  to  put  in  a 
further  pleading  desires  to  demur  to  part  of  the  last 
pleading  of  the  opposite  party,  he  shall  combine  such 
demurrer  and  other  pleading. 

5.  If  the  party' demurring  desires  to  be  at  liberty  to- 
plead  as  well  as  demur  to  the  matter  demurred  to,  he 
may,  before  demurring,  apply  to  the  Court  or  a  judge  for 
an  order  giving  him  leave  to  do  so;  and  the  Court  or 
judge,  if  satisfied  that  there  is  reasonable  ground  for  the 
demurrer,  may  make  an  order  accordingly,  or  may  reserve- 
leave  to  him  to  plead  after  the  demurrer  is  overruled,  or 
may  make  such  other  order  and  upon  such  terms  as  may 
be  just. 

6.  When  a  demurrer  either  to  the  whole  or  part  of  a 
pleading  is  delivered,  either  party  may  enter  the  de- 
murrer for  argument  immediately,  and  the  party  so 
entering  such  demurrer  shall  on  the  same  day  give  notice 
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thereof  to  the  other  party.  K  the  demnrrer  shall  not  be  Domurrtrs 
entered  and  notice  thereof  giren  within  ten  days  after 
delivery,  and  if  the  party  whose  pleading  is  demurred  to 
does  not  within  snch  time  serye  an  order  for  leave  to 
amend,  the  demnrrer  shall  be  held  sufficient  for  the  same 
purposes  and  with  the  same  result  as  to  costs  as  if  it  had 
been  allowed  on  argument. 

7.  While  a  demurrer  to  the  whole  or  any  part  of  a 
pleading  is  pending,  such  pleading  shall  not  be  amended, 
unless  by  order  of  the  Court  or  a  judge;  and  no  such 
order  shall  be  made  except  on  payment  of  the  costs  of  the 
demurrer. 

8.  Where  a  demurrer  to  the  whole  or  part  of  any  plead- 
ing is  allowed  upon  argument,  the  party  whose  pleading 
is  demurred  to  shall,  unless  the  Court  otherwise  order, 
pay  to  the  demurring  party  the  costs  of  the  demurrer. 

9.  If  a  demurrer  to  the  whole  of  a  statement  of  claim 
be  allowed,  the  plaintiff,  subject  to  the  power  of  the 
Court  to  allow  the  statement  of  claim  to  be  amended, 
shall  pay  to  the  demurring  defendant  the  costs  of  ike 
action,  unless  the  Court  shall  otherwise  order. 

10.  Where  a  demurrer  to  any  pleading  or  part  of  a 
pleading  is  allowed  in  any  case  not  falling  within  the  last 
preceding  rule,  then  (subject  to  the  power  of  the  Court 
to  allow  an  amendment)  the  matter  demurred  to  shall  as 
between  the  parties  to  the  demurrer  be  deemed  to  be 
struck  out  of  the  pleadings,  and  the  rights  of  the  parties 
shall  be  the  same  as  if  it  had  not  been  pleaded. 

11.  Where  a  demurrer  is  overruled  the  demurring  party 
shall  pay  to  the  opposite  party  the  costs  occasioned  by 
the  demurrer,  unless  the  Court  shall  otherwise  direct. 

-  12.  Where  a  demurrer  is  overruled  the  Court  may 
make  such  order  and  upon  such  terms  as  to  the  Court 
shall  seem  right  for  allowing  the  demurring  party  to  raise 
by  pleading  any  case  he  may  be  desirous  to  set  up  in 
opposition  to  the  matter  demurred  to. 

13.  A  demurrer  shall  be  entered  for  argument  by  de- 
livering to  the  proper  officer  a  memorandum  of  entry  in 
the  Form  No.  29  in  Appendix  (C.) 
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Order  XXVIII ,  Bole  6.  This  rale  makes  the  principal  practical 
difference  in  the  practice  of  demurring,  as  in  effect  it  compels 
the  party  whose  pleading  is  demurred  to,  to  enter  the  demurrer 
for  argument  under  pain  of  having  it  allowed. 


OEDER  XXIX. 

DEFAULT   OP  PLEADmG. 


1.  If  the  plaintifif,  being  bound  to  deliver  a  statement 
of  claim,  does  not  deliver  the  same  within  the  time  allowed 
for  that  purpose,  the  defendant  may,  at  the  expiration  of 
that  time,  apply  to  the  Court  or  a  judge  to  dismiss  the 
action  with  costs,  for  want  of  prosecution;  and  on  the 
hearing  of  such  application  the  Court  or  judge  may,  if  no 
statement  of  claim  have  been  delivered,  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such  other 
order  on  such  terms  as  to  the  Court  or  judge  shall  seem 
just. 

2.  If  the  plaintiffs  claim  be  only  for  a  debt  or  liqui- 
dated demand,  and  the  defendant  does  not,  within  the 
time  allowed  for  that  purpose,  deliver  a  defence  or  de- 
murrer, the  plaintiff  may,  at  the  expiration  of  such  time, 
enter  final  judgment  for  the  amount  claimed,  with  costs. 

3.  When  in  any  such  action  as  in  the  last  preceding 
rule  mentioned  there  are  several  defendants,  if  one  of 
them  make  default  as  mentioned  in  the  last  preceding 
rule,  the  plaintiff  may  enter  final  judgment  against  the 
defendant  so  making  default,  and  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed 
with  his  action  against  the  other  defendants. 

4.  If  the  plaintiff's  claim  be  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  and  the  defendant 
makes  default  as  mentioned  in  Bule  2,  the  plaintiff  may 
enter  an  interlocutory  judgment  against  the  defendant, 
and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the 
goods,  and  the  damages,  or  the  damages  only,  as  the  case 
may  be.  But  the  Court  or  a  judge  may  order  that,  in- 
stead of  a  writ  of  inquiry,  the  value  and  amount  of 
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damages,  or  either  of  them,  shall  be  ascertained  in  any  way  Default  of 
in  which  any  question  arising  in  an  action  may  be  tried.    P^®*^*°«* 

5.  When  in  any  such  action  as  in  Bule  4  mentioned 
there  are  several  defendants,  if  one  of  them  make  default 
as  mentioned  in  Bule  2,  the  plaintiff  may  enter  an  inter- 
locutory jfidgment  against  the  defendant  so  making  default, 
and  proceed  with  his  action  against  the  others.  And  in 
such  case,  damages  against  the  defendant  making  default 
shall  be  assessed  at  the  same  time  with  the  trial  of  the 
action  or  issues  therein  against  the  other  defendants, 
unless  the  Court  or  a  judge  otherwise  direct. 

6.  K  the  plaintiff's  claim  be  for  a  debt  or  liquidated 
demand;  and  also  for  detention  of  goods  and  pecuniary 
damages,  or  pecuniary  damages  only,  and  the  defendant 
makes  default  as  mentioned  in  Bule  2,  the  plaintiff  may  ' 
enter  final  judgment  for  the  debt  or  liquidated  demand, 
and  also  enter  interlocutory  judgment  for  the  value  of  the 
goods  and  the  damages,  or  the  damages  only,  as  the  case 
may  be,  and  proceed  as  mentioned  in  Bule  4. 

7.  In  an  action  for  the  recovery  of  land,  if  the  de- 
fendant makes  default  as  mentioned  in  Bule  2,  the  plaintiff 
may  enter  a  judgment  that  the  person  whose  title  is  as- 
serted in  the  writ  of  summons  shall  recover  possession  of 
the  land,  with  his  costs. 

8.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract 
upon  a  writ  for  the  recovery  of  land,  if  the  defendant 
makes  default  as  mentioned  in  Bule  2,  or  if  there  be  more 
than  one  defendant,  some  or  one  of  the  defendants  make 
such  default,  the  plaintiff  may  enter  jixdgment  against  the 
defaulting  defendant  or  defendants  and  proceed  as  men- 
tioned in  Bules  4  and  5. 

9.  In  Probate  actions,  if  any  defendant  make  default  in 
filing  and  delivering  a  defence  or  demurrer,  the  action 
may  proceed,  notwithstanding  such  default. 

10.  In  all  other  actions  than  those  in  the  preceding 
rules  of  this  Order  mentioned,  if  the  defendant  makes 
default  in  delivering  a  defence  or  demurrer,  the  plaintiff 
may  set  down  the  action  on  motion  for  judgment,  and 
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Tkfauit  of  Bnch  jadgment  sliall  be  giyen  as  'upon  the  siatement 
pleading,    ^f  daim  the  Court  shall  consider  the  plaintiff  to  he 
entitled  to. 

11.  Where,  in  any  snch  action  as  mentioned  in  the  last 
preceding  mle,  there  are  several  defendants,  then,  if  one 
of  such  defendants  make  such  de&nlt  as  aforesaid,  the 
plaintiff  may  either  set  down  the  action  at  once  on  motion 
for  jadgment  against  the  defendant  so  making  default^ 
or  may  set  it  down  against  him  at  the  time  when  it  is 
entered  for  trial  or  set  down  on  motion  for  jadgment 
against  the  other  defendants. 

12.  If  the  plaintiff  does  not  deliyer  a  reply  or  demarrer,. 
or  any  party  does  not  deliver  any  sabseqaent  pleading, 
or  a  demorrer,  within  the  period  aUowed  for  that  porpose, 
the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration 
of  that  period,  and  the  statements  of  fact  in  the  pleading 
last  deliyered  shall  be  deemed  to  be  admitted. 

13.  In  any  case  in  which  issaes  arise  in  an  action  other 
than  between  plaintiff  and  defendant,  if  any  party  to 
any  sach  issae  makes  default  in  deliyering  any  pleading,, 
the  opposite  party  may  apply  to  the  Court  or  a  judge  for 
such  judgment,  if  any,  as  upon  the  pleadings  he  may 
appear  to  be  entitled  to.  And  the  Court  may  order 
judgment  to  be  entered  accordingly,  or  may  make  such 
other  order  as  may  be  necessary  to  do  complete  justice 
between  the  parties. 

14.  Any  judgment  by  default,  whether  under  this 
Order  or  under  any  other  of  these  Bules,  may  be  set  aside 
by  the  Court  or  a  judge,  upon  such  terms  as  to  costs  or 
otherwise  as  such  Court  or  judge  may  think  fit. 

Order  XXIX.,  Rule  1.  As  already  observed  with  regard  to  Order 
XXI.,  Kule  1,  ante,  p.  237,  a  plaintiff  is  now  bound  to  proceed 
with  reasonable  dispatch  under  pain  of  having  his  action  dis- 
missed. 

Order  XXIX.,  Rule  2.  This  is  the  same  as  the  former  practioe. 
See  16  &  16  Vict.  c.  76,  ss.  53,  93. 

Order  XXIX.,  Rule  3.  This  is  extending  to  judgment  for  want  of 
a  plea  the  provisions  already  made  with  regard  to  judgment  for 
want  of  appearance  by  Order  XIII.,  Rule  4,  ante,  p.  212. 

Order  XXIX.,  Rule  6.    This  rule  and  the  two  preceding  ones  are  all 
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£ramed  with  a  view  of  shorteniDg  legcd  prooeediogs  and  making  Default  of 

them  as  inexpensive  as  possible.  pleading. 

Order  XXIX.,  Rule  7.    This  judgment  may  be  enforced  by  a  writ 

of  possession.    See  Order  XLVIII.,  pott,  p.  289. 
Order  XXIX.,  Rule  8.    This  is  a  great  improvement  on  the  previous 

practice ;  in  sach  a  case  it  was  necessary  to  bring  a  fresh  action 

to  recover  mesne  profits  or  other  damages.    See  Ballen  on 

Pleading  (Srd  ed.),  421. 
Order  XXIX.,  Rule  9.    See  Order  XIII.,  Rule  9,  ante,  p.  213, 

making  a  similar  provision  in  case  of  non-appearance. 
Order  XXIX.,  Rule  10.    See  Order  XL.,  post,  p.  275,  as  to  motions 

for  judgment. 
Order  XXIX.,  Rule  14.    This  rale  is  evidently  intended  to  obviate 

the  injustice  which  might  in  many  instances  be  caused  by  a 

strict  adherence  to  Rules  12  and  13,  anUj  p.  250. 


OBDEE  XXX. 

PAYMENT  INTO  OOUBT  IN  SATISFACTION. 

1.  Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may  at  any  time  after  seryice  of 
the  writ,  and  before  or  at  the  time  of  deliyering  his 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later 
time,  pay  into  Court  a  sum  of  money  by  way  of  satisfac- 
tion or  amends.  Pa3rment  into  Court  shall  be  pleaded  in 
the  defence,  and  the  claim  or  cause  of  action  in  respect  of 
which  such  pa3rment  shall  be  made  shall  be  specified 
therein. 

2.  Such  sum  of  money  shall  be  paid 'to  the  proper  officer, 
who  shall  giye  a  receipt  for  the  same.  If  such  payment 
be  made  before  deliyering  his  defence,  the  defendant  shall 
thereupon  serye  upon  the  plaintiff  a  notice  that  he  has 
paid  in  such  money,  and  in  respect  of  what  claim,  in  the 
Form  No.  5  in  Appendix  (B.)  hereto. 

3.  Money  paid  into  Court  as  aforesaid  may,  unless  other- 
wise ordered  by  a  judge,  be  paid  out  to  the  plaintiff,  or  to 
his  solicitor,  on  the  written  authority  of  the  plaintiff. 
No  affidavit  shall  be  necessary  to  verify  the  plaintiff's  sig- 
nature to  such  written  authority  unless  specially  required 
by  the  officer  of  the  Court. 
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Payment  4.  The  plaintiff,  if  payment  into  Court  is  made  before 
into  Court  delivering  a  defence,  may  within  four  days  after  receipt  of 
notice  of  such  payment,  or  if  such  payment  is  first  stated 
in  a  defence  deliyered  then  may  before  reply,  accept  the 
same  in  satisfaction  of  the  causes  of  action  in  respect  of 
which  it  is  paid  in ;  in  which  case  he  shall  give  notice  to 
the  defendant  in  the  Form  No.  6  in  Appendix  (B.)  hereto, 
and  shall  be  at  liberty  in  case  the  sum  paid  in  is  accepted 
in  satisfaction  of  the  entire  cause  of  action,  to  tax  his  costs, 
and,  in  case  of  non-payment  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  so  taxed. 

Order  XXX.,  Rule  1.  This  rule  is  a  most  objoctiouable  one,  and 
the  former  practice  was  far  preferable.  A  plaintiff  has,  by  the 
70th  section  of  the  Common  Law  Procedure  Act,  1852,  been  able 
to  pay  money  into  Court  in  all  actions,  except  a  few  (notably  that 
of  libel)  in  which  the  plaintiff^s  action  is  often  more  for  the 
vindication  of  his  character  than  for  the  recovery  of  damages. 
Now  a  defendant  who  has  fearfully  injured  his  neighbour  by 
slandering  him,  or  giving  him  into  custody  on  a  false  charge,  has 
only  to  pay  enough  into  Court,  and  the  plaintiff  is  unable  to  clear 
himself  except  by  paying  the  costs  of  the  action  to  the  man  who 
has  injured  him.  There  is,  however,  one  part  of  the  rule  which 
introduces  a  great  improvement  on  the  former  practice,  i.€. 
(in  actions  where  it  is  proper  to  allow  payment  into  Court  at  all), 
allowing  the  payment  to  be  made  at  any  time,  and  thereby 
enabling  a  defendant  who  is  willing  to  pay  what  he  really  owes, 
to  avoid  the  expense  of  a  declaration. 

Order  XXX.,  Bule  3.  This  leaves  the  practice  as  it  was  before. 
See  K.  G.  H.  T.  1853,  r.  11. 


OEDEE  XXXI. 

DISCOVEEY  AND  INSPECTIOK. 


1.  The  plaintiff  may,  at  the  time  of  delivering  his  state- 
ment of  claim,  or  at  any  subsequent  time  not  later  than 
the  close  of  the  pleadings,  and  a  defendant  may,  at  the 
time  of  delivering  his  defence,  or  at  any  subsequent  time 
not  later  than  the  close  of  the  pleadings,  without  any  order 
for  that  purpose,  and  either  party  may  at  any  time,  by 
leave  of  the  Court  or  a  judge,  deliver  interrogatories  in 
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writing  for  the  examination  of  the  opposite  party  or  par-  intorroga- 
ties,  or  any  one  or  more  of  such  parties,  with  a  note  at  ^^^^^' 
the  foot  thereof,  stating  which  of   such  interrogatories 
each  of  such  persons  is  required  to  answer ;  Proyided  that 
no  party  shall  deliver  more  than  one  set  of  interrogatories 
to  the  same  party  without  an  order  for  that  purpose, 

2.  The  Court  in  adjusting  the  costs  of  the  action  shall 
at  the  instance  of  any  party  inquire  or  cause  inquiry  to 
he  made  into  the  propriety  of  exhibiting  such  interroga- 
tories, and  if  it  is  the  opinion  of  the  taxing  master  or  of 
the  Court  or  judge  that  such  interrogatories  have  been 
exhibited  unreasonably,  vexatiously,  or  at  improper  length, 
the  costs  occasioned  by  the  said  interrogatories  and  the 
answers  thereto  shall  be  borne  by  the  party  in  fault. 

3.  Interrogatories  may  be  in  the  Form  No.  7  in  Appendix 
(B.)  hereto,  with  such  variations  as  circumstances  may 
require. 

4.  If  any  party  to  an  action  be  a  body  corporate  or  a 
joint  stock  company,  whether  incorporated  or  not,  or  any 
other  body  of  persons,  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any  ofiScer 
or  other  person,  any  opposite  party  may  apply  at  chambers 
for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  such  corporation,  company,  or  body, 
and  an  order  may  be  made  accordingly. 

5.  Any  party  called  upon  to  answer  interrogatories, 
whether  by  himself  or  by  any  member  or  officer,  may, 
within  four  days  after  service  of  the  interrogatories,  apply 
at  chambers  to  strike  out  any  interrogatory,  on  the  ground 
that  it  is  scandalous  or  irrelevant,  or  is  not  put  bona  fide 
for  the  purposes  of  the  action,  or  that  the  matter  inquired 
after  is  not  sufficiently  material  at  that  stage  of  the  action, 
or  on  any  other  ground.  And  the  judge,  if  satisfied  that 
any  interrogatory  is  objectionable,  may  order  it  to  bo 
struck  out. 

6.  Interrogatories  shall  be  answered  by  affidavit  to  be 
filed  within  ten  days,  or  within  such  other  time  as  a 
judge  may  aUow. 

7.  An  affidavit  in  answer  to  interrogatories  shall,  unless 
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j^^/rTiy    oihermse  ordered  by  a  judge,  if  exceeding  three  fofioe,  be 
ti^****'*^  jirintcd  and  may  be  in  the  Form  Xo.  8  in  Appendix  (B.) 

hereto,  with  such  rariations  as  eircnmatances  may  le- 

quire. 

8.  Any  objection  to  answering  any  interrogatory  may 
be  taken,  and  the  ground  thereof  stated  in  the  affidarit. 

9.  Ko  exceptions  shall  be  taken  to  any  affidarit  in  an- 
swer, bnt  the  sufficiency  or  otherwise  of  any  such  affidaiit 
objected  to  as  insufficient  shall  be  determined  by  the  Conrt 
or  a  jndge  on  motion  or  summons. 

10.  If  any  person  interrogated  omits  to  answer,  or  an- 
swers insufficiently,  the  party  interrogating  may  apply  to 
the  Court  or  a  judge  for  an  order  requiring  him  to  answer, 
or  to  answer  further,  as  the  case  may  be.  And  an  order 
may  be  made  requiring  him  to  answer,  or  answer  far- 
ther, either  by  affidavit  or  by  viya  Tooe  examination,  as 
the  judge  may  direct. 

11.  It  shall  be  kwful  for  the  Court  or  a  judge  at  any 
time  during  the  pendency  therein  of  any  action  or  pro- 
ceeding, to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  rehiting  to  any  matter  in  question  in  such  action 
or  proceeding,  as  the  Court  or  judge  shall  think  right ; 
and  the  Court  may  deal  with  such  documents,  when  pro- 
duced, in  such  manner  as  shall  appear  just. 

12.  Any  party  may,  without  filing  any  affidayit,  apply 
to  a  judge  for  an  order  directing  any  other  party  to  the 
action  to  make  discoyery  on  oath  of  the  documents  which 
are  or  haye  been  in  his  possession  or  power,  relating  to 
any  matter  in  question  in  the  action. 

18.  The  affidayit  to  be  made  by  a  party  against  whom 
such  order  as  is  mentioned  in  the  last  preceding  Bule  has 
been  made,  shall  specify  which,  if  any,  of  the  documents 
therein  mentioned,  he  objects  to  produce,  and  it  may  be 
in  the  Form  No.  9  in  Appendix  (B.)  hereto,  with  such 
variations  as  circumstances  may  require. 

14.  Every  party  to  an  action  or  other  proceeding 
shall  be  entitled,  at  any  time  before  or  at  the  hearing 
thereof,  by  notice  in  writing,  to  give  notice  to  any  other 
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party,  in  whose  pleadings  or  affidayits  reference  is  made  interroga. 
to  any  document,  to  produce  such  document  for  the  in-  ^®"^^* 
«pection  of  the  party  giving  such  notice,  or  of  his  solicitor, 
sni  to  permit  him  or  them  to  take  copies  thereof ;  and 
any  party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  eyidence 
on  his  behalf  in  such  action  or  proceeding,  unless  he  shall 
satisfy  the  Court  that  such  document  relates  only  to  his 
own  title,  he  being  a  defendant  to  the  action,  or  that  he 
had  some  other  sufficient  cause  for  not  complying  with 
such  notice. 

15.  Notice  to  any  party  to  produce  any  documents 
referred  to  in  his  pleading  or  affidayits  shall  be  in  the 
Porm  No.  10  in  Appendix  (B.)  hereto. 

16.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all  the 
documents  therein  referred  to  have  been  set  forth  by  him 
in  such  affidavit  as  is  mentioned  in  Bule  13,  or  if  any  of 
the  documents  referred  to  in  such  notice  have  not  been 
set  forth  by  him  in  any  such  affidavit,  then  within  four 
days  from  the  receipt  of  such  notice,  deliver  to  the  party 
giving  the  same  a  notice  stating  a  time  within  three  days 
from  the  delivery  thereof  at  which  the  documents,  or  such 
of  them  as  he  does  not  object  to  produce,  may  be  inspected 
at  the  office  of  his  solicitor,  and  stating  which  (if  any)  of 
the  documents  he  objects  to  produce,  and  on  what  ground. 
Such  notice  may  be  in  the  Form  No.  11  in  Appendix  (B.) 
hereto,  with  such  variations  as  circumstances  may  require. 

17.  If  the  party  served  with  notice  under  Rule  15 
omits  to  give  such  notice  of  a  time  for  inspection,  or 
objects  to  give  inspection,  the  party  desiring  it  may 
iipply  to  a  judge  for  an  order  for  inspection. 

18.  Every  application  for  an  order  for  inspection  of 
documents  shall  be  to  a  judge.  And  except  in  the  case  of 
documents  referred  to  in  the  pleadings  or  affidayits  of  the 
party  against  whom  the  application  is  made,  or  disclosed 
in  his  affidavit  of  documents,  such  application  shall  be 
founded  upon  an  affidavit  showing  of  what  documents  in- 
spection is  sought,  that  the  party  applying  is  entitled  to 
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Discovery    inspect  thenii  and  that  they  are  in  the  possession  or  power 

19.  If  the  party  from  whom  discovery  of  any  kind  or 
inspection  is  sought  objects  to  the  same,  or  any  part 
thereof,  the  Conrt  or  a  judge  may,  if  satisfied  that  the 
right  to  the  discovery  or  inspection  sought  depends  on 
the  determination  of  any  issue  or  question  in  dispute  in 
the  action,  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  in  the  action  should 
be  determined  before  deciding  upon  the  right  to  the  dis- 
covery or  inspection,  order  that  such  issue  or  question  be 
determined  first,  and  reserve  the  question  as  to  the  dis- 
covery or  inspection. 

20.  If  any  party  fails  to  comply  with  any  order  to 
answer  interrogatories,  or  for  discovery  or  inspection  of 
documents,  he  shall  be  liable  to  attachment.  He  shall 
also,  if  a  plaintiff,  be  liable  to  have  his  action  dismissed 
for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 
position  as  if  he  had  not  defended,  and  the  party  interro- 
gating may  apply  to  the  Ciourt  or  a  judge  for  an  order  to 
that  effect,  and  an  order  may  be  made  accordingly. 

21.  Service  of  an  order  for  discovery  or  inspection  made 
against  any  party  on  his  solicitor  shall  be  sufficient  ser- 
vice to  found  an  application  for  an  attachment  for  disobe- 
dience to  the  order.  But  the  party  against  whom  the 
application  for  an  attachment  is  made  may  show  in  answer 
to  the  application  that  he  has  had  no  notice  or  knowledge 
of  the  order. 

22.  A  solicitor  upon  whom  an  order  against  any  party 
for  discovery  or  inspection  is  served  under  the  last  rule, 
who  neglects  without  reasonable  excuse  to  give  notice 
thereof  to  his  client,  shall  be  liable  to  attachment. 

23.  Any  party  may,  at  the  trial  of  an  action  or  issue, 
use  in  evidence  any  or  more  of  the  answers  of  the  oppo- 
site party  to  interrogatories  without  putting  in  the 
others :  Provided  always,  that  in  such  case  the  judge 
may  look  at  the  whole  of  the  answers,  and  if  he  shall  be 
of  opinion  that  any  other  of  them  are  so  connected  with 
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those  put  in  that  the  last-mentioned  answers  ought  not  Discoveiy 
to  be  used  without  them,  he  may  direct  them  to  be  put  ^^""^' 
in. 

Order  XXXL,  Rule  2.  The  whole  of  this  Order  will  be  found  ex- 
tremely useful  in  practice,  by  enabling  each  party  to  obtain  the* 
information  that  is  requisite  without  the  formality  of  having  in 
every  case  to  go  before  a  judge  for  permission  to  do  so.  This 
rule,  together  with  the  5th  and  9th,  antCy  p.  253-4,  will  be  found 
sufficient  to  prevent  any  abuse  of  the  privil^e. 

Order  XXXL,  Rule  4.  This  is  an  extension  of  the  provision  made  by 
17  &  18  Vict.  c.  125,  s.  51,  aUowiug  the  officers  of  a  body  cor- 
porate to  be  interrogated.  Reading  this  rule  together  with  Rule 
1  and  Rule  5,  antCf  p.  253,  it  would  seem  that  the  Order  would 
simply  be  that  the  required  officer  or  officers  might  be  interro- 
gated, and  would  not  specify  what  interrogatories  might  be  put. 

Order  XXXL,  Rule  10.  This  rule  is  very  similar  to  the  present 
practice.     See  17  &  18  Vict.  c.  125,  s.  53. 

Order  XXXI.,  Rule  19.  The  preceding  Rules  (11—19)  will  be 
found  extremely  useful  in  adding  to  the  power  of  parties  of 
obtaining  such  discovery  or  inspection  as  may  be  necessary  for 
them,  while  Rules  18  &  19  are  expressly  framed  to  guard  against 
injustice.  Rule  14  is  also  calculated  to  prevent  surprise  at 
the  triaL  As  to  the  costs  of  proceedings  xmder  this  rule,  see 
chap,  vii.,  post  For  the  former  practice,  see  2  Chit.  Prac.  (12th 
ed.)  1423-1449. 

Order  XXXL,  Rule  20.  This  rule  is  a  most  useful  one.  The  re- 
medy by  attachment  always  existed,  but  was  often  of  little 
practical  use  to  the  injured  party,  and  could  seldom  be  enforced 
*  without  great  delay.  Now  the  party  in  default  will  be  punished 
by  losing  his  cause,  a  remedy  both  speedy  and  efficacious ;  while 
the  necessity  of  applying  to  the  Court  or  a  judge  will  prevent 
such  a  penalty  being  inflicted  in  case  of  omission  thiou^  acci- 
dent or  carelessness. 

Order  XXXI.,  Rule  22.  Rule  21  merely  does  common  justice,  by 
saving  an  innocent  party  from  severe  and  undeserved  punish- 
.  ment ;  while  Rule  22  causes  the  penalty  to  be  inflicted  on  the 
person  really  in  default. 

Order  XXXL,  Rule  23.  It  is  difficult  to  see  the  object  of  this  rule, 
and  unless  carefully  watched  .it  will  lead  to  much  injustice.  It 
is  certain  to  encourage ,  on  the  one  hand,  considerable  trickiness 
in  framing  interrogatories,  and,  on  the  other,  unnecessary  pro- 
lixity in  answering  them,  in  order  to  prevent  any  one  answer  by 
itself  being  unfavourable  to  the  party  interrogated.  The  present 
practice  of  putting  in  the  whole  or  none  is  much  safer.  See 
.15  &  16  Vict.  c.  86,  ss.  12, 14, 19. 
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ORDEB  XXXn. 

ADIOBSIONS. 

Admission?.  1.  Any  party  to  an  action  may  give  notice,  by  his  own 
statement  or  otherwise,  that  he  admits  the  tmth  of  the 
whole  or  any  part  of  the  case  stated  or  referred  to  in  the 
statement  of  claim,  defence,  or  reply  of  any  other  party. 

2.  Either  party  may  call  npon  the  other  party  to  admit 
any  document,  saying  all  just  exceptions ;  and  in  case  of 
refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of 
proving  any  such  document  shall  he  paid  by  the  party  so 
neglecting  or  refusing,  whatever  the  result  of  the  action 
may  be,  unless  at  the  hearing  or  trial  the  Court  certify 
that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of 
proving  any  document  shall  be  allowed  unless  such  notice 
be  given,  except  where  the  omission  to  give  the  notice  is, 
in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

8.  A  notice  to  admit  documents  may  be  in  the  Form 
No.  12  in  Appendix  (B.)  hereto. 

4.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due 
signature  of  any  admissions  made  in  pursuance  of  any 
notice  to  admit  documents,  and  annexed  to  the  affidavit, 
shall  be  sufficient  evidence  of  such  admissions. 

Order  XXXII.  The  whole  of  this  Order  is  intended  to  nve  on- 
neoeflsary  expense  at  the  trial,  bj  parties  being  obliged  to  prove 
that  which  is  not  disputed.  Bales  2  and  4  are  rimply  re* 
enactments  of  16  A  16  Vict.  c.  76,  ss.  117, 118,  while  the  form 
referred  to  in  Rule  8  Lb  identical  with  that  proTided  by  R.  G.  H.  T. 
1863,  r.  29.  See  Order  XXII.,  Rule  4 ;  Order  XI.,  Rule  17  ; 
21  &  22  Vict.  c.  27,  s.  7. 


OBDEB  XXXm. 

INQXTIBIES  AND  ACOOUMTS. 


The  Court  or  a  judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it 
may  appear  that  there  is  some  special  or  further  relief 
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sought  for  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner. 

See  Oh.  0.  Order  XX. 


OEDEB  XXXIV. 

QUESTIONS  OF  LAW. 

1.  The  parties  may,  after  the  writ  of  summons  has  been  Qnestions 
issued,  concur  in  stating  the  questions  of  law  arising  in  ®^^*^- 
the  action  in  the  form  of  a  special  case  for  the  opinion  of 

the  Court.  Every  such  special  case  shall  be  divided  into 
paragraphs  numbered  consecutively,  and  shall  concisely 
state  such  facts  and  docuqients  as  may  be  necessary  to 
enable  the  Ciourt  to  decide  the  questions  raised  thereby. 
Upon  the  argument  of  such  case  the  C!ourt  and  the  parties 
shall  be  at  liberty  to  refer  to  the  whole  contents  of  such 
documents/ and  the  Court  shall  be  at  liberty  to  draw  from 
the  facts  and  documents  stated  in  any  such  special  case 
any  inference,  whether  of  fiBict  or  law,  which  might  have 
been  drawn  therefrom  if  proved  at  a  trial. 

2.  If  it  appear  to  the  Court  or  a  judge,  either  from  the 
statement  of  claim  or  defence  or  reply  or  otherwise,  that 
there  is  in  any  action  a  question  of  law,  which  it  would 
be  convenient  to  have  decided  before  any  evidence  is  given 
or  any  question  or  issue  of  fact  is  tried,  or  before  any 
reference  is  made  to  a  referee  or  an  arbitrator,  the  Court 
or  judge  may  make  an  order  accordingly,  and  may  direct 
such  question  of  law  to  be  raised  for  the  opinion  of  the 
Court,  either  by  special  case  or  in  such  other  manner  as 
the  Court  or  judge  may  deem  expedient,  and  all  such 
farther  proceedings  as  the  decision  of  such  question  of 
law  may  render  unnecessary  may  thereupon  be  stayed. 

3.  Every  special  case  shall  be  printed  by  the  plaintiff, 
and  signed  by  the  several  parties  or  their  solicitors,  and 
shall  be  filed  by  the  plaintiff.  Printed  copies  for  the  use 
of  the  judges  shall  be  delivered  by  the  plaintiff. 

4.  No  special  case  in  an  action  to  which  a  married 
woman^  infant,  or  person  of  unsound  mind  is  a  party  shall 
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QuestioiiB  be  set  down  for  argument  without  leaye  of  the  Cionrt  or  a 
of  law.  judge,  the  application  for  which  mnst  be  supported  by 
sufficient  evidence  that  the  statements  contained  in  such 
special  case,  so  far  as  the  same  affect  the  interest  of  such 
married  woman,  infant,  or  person  of  unsound  mind,  are 
true. 

5.  Either  party  may  enter  a  special  case  for  argument 
by  delivering  to  the  proper  officer  a  memorandum  of  entry, 
in  the  Form  No.  13  in  Appendix  (B.)  hereto,  and  also  if 
any  married  woman,  infant,  or  person  of  unsound  mind  be 
a  party  to  the  action,  producing  a  copy  of  the  order  giving 
leave  to  enter  the  same  for  argument. 

Order  XXXIV.,  Rule  1.  ThU  is  another  oonyenient  mode  of  trying 
matters  in  dispute  with  as  little  trouble  and  expense  as  possible, 
and  is  very  similar  to  the  power  of  stating  a  special  oase  given 
by  the  Common  Law  Procedure  Act,  1852.  See  15  &  16  Yict^ 
c  76,  ss.  46,  47. 

Order  XXXIY.,  Rule  2.  This  is  a  great  improvement  on  the  previous 
practice  of  taking  a  verdict  subject  to  a  special  case,  ajid  may 
often  save  both  time  and  expense. 

Order  XXXIY^  Rule  3.  This  rule,  and  an  additional  Rule  of  Court 
(Order  IV.)  dated  12th  August,  and  published  in  the  Ixmdcn 
Oazeiie  of  24th  August,  1876,  is  to  apply  to  a  special  case  under 
13  &  14  Vict  c.  35,  pottf  chap.  vii. 

Order  XXXIV.,  Rule  4.  This  rule  becomes  necessary  to  prevent 
any  injustice  being  worked  by  Rules  1  and  2,  supra. 


ORDEB  XXXV. 

PBOCEEDmOS  IK  DISTRICT  REGISTRIES. 

1.  Where  an  action  proceeds  in  the  district  registry  all 
proceedings,  except  where  by  these  mles  it  is  otherwise 
provided,  or  the  Court  or  a  jndge  shall  otherwise  order, 
shall  be  taken  in  the  district  registry,  down  to  and  in- 
cluding the  entry  for  trial  of  the  action  or  issues  therein ; 
or  if  the  plaintiff  is  entitled  to  enter  final  judgment  or 
to  obtain  an  order  for  an  account  by  reason  of  the  default 
of  the  defendant,  then  down  to  and  including  such  judg- 
ment or  order ;  and  such  judgment  or  order  as  last  afore- 
said shall  be  entered  in  the  district  registry  in  the  proper 
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book,  in  the  same  manner  as  a  like  judgment  or  order  in  Proceed- 
an  action  proceeding  in  London  would  be  entered  in^^^rid; 
London.    Where  the  writ  of  summons  is  issued  out  of  a  registries, 
district  registry  and  the  plaintiff  is  entitled  to  enter  inter- 
locutory judgment  under  Order  XTTT.,  Bule  6,  or  where 
the  action  proceeds  in  the  district  registry  and  the  plaintiff 
is  entitled  to  enter  interlocutory  judgment  under  Order 
XXIK.,  Bule  4  or  5,  in  either  case  such  interlocutory 
judgment,  and,  when  damages  shall  hare  been  assessed, 
final  judgment,  shall  be  entered  in  the  district  registry, 
unless  the  Court  or  a  judge  shall  otherwise  order. 

Where  an  action  proceeds  in  the  district  registry,  final 
judgment  shall  be  entered  in  the  district  registry  unless 
the  judge  at  the  trial  or  the  Court  or  a  judge  shall  other- 
wise order. 

2.  Subject  to  the  foregoing  rules,  where  an  action  pro- 
ceeds in  the  district  registry  the  judgment  and  all  such 
orders  therein  as  require  to  be  entered,  except  orders  made 
by  the  district  registrar  under  the  authority  and  juris- 
diction Tested  in  him  under  these  rules,  shall  be  entered 
in  London,  and  an  office  copy  of  every  judgment  and  order 
so  entered  shall  be  transmitted  to  the  district  registry  to 
be  filed  with  the  proceedings  in  the  action. 

3.  Where  an  action  proceeds  in  the  district  registry  all 
writs  of  execution  for  enforcing  any  judgment  or  order 
therein  shall  issue  from  the  district  registry,  unless  the 
Court  or  a  judge  shall  otherwise  direct.  Where  final 
judgment  is  entered  in  the  district  registry  costs  shall  be 
taxed  in  such  registry  unless  the  Court  or  a  judge  shall 
otherwise  order. 

4  Where  an  action  proceeds  in  a  district  registry  the 
district  registrar  may  exercise  all  such  authority  and 
jurisdiction  in  respect  of  the  action  as  may  be  exercised 
by  a  judge  at  chambers,  except  such  as  by  these  rules  a 
Master  of  the  Queen's  Bench,  Common  Pleas,  or  Ex- 
chequer Biyisions  is  precluded  from  exercising. 

5.  Every  application  to  a  district  registrar  shall  be 
made  in  the  same  manner  in  which  applications  at 
chambers  are  directed  to  be  made  by  these  rules. 
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Proceed-  6.  If  any  matter  appears  to  the  district  registrar  proper 
ings  in  {qj  {y]^Q  decision  of  a  judge,  the  registrar  may  refer  the 
r^giAries.   samc  to  a  judge,  and  the  judge  may  either  dispose  of  the 

matter  or  refer  the  same  back  to  the  registrar  with  such 

directions  as  he  may  think  fit. 

7.  Any  person  affected  by  any  order  or  decision  of  a 
district  registrar  may  appeal  to  a  judge.  Such  appeal 
may  be  made  notwithstanding  that  the  order  or  decision 
was  in  respect  of  a  proceeding  or  matter  as  to  which  the 
district  registrar  had  jurisdiction  only  by  consent.  Such 
appeal  shall  be  by  summons  within  four  days  after  the 
decision  complained  of,  or  such  further  time  as  may  be 
allowed  by  a  judge  or  the  registrar. 

8.  An  appeal  from  a  district  registrar  shall  be  no  stay 
of  proceedings  unless  so  ordered  by  a  judge  or  the  re- 
gistrar. 

9.  Every  district  registrar  and  other  officer  of  a  district 
registry  shall  be  subject  to  the  orders  and  directions  of 
the  Court  or  a  judge  as  fuUy  as  any  other  officer  of  the 
Court,  and  eyery  proceeding  in  a  district  registry  shall  be 
subject  to  the  control  of  the  Court  or  a  judge,  as  fully  as 
a  like  proceeding  in  London. 

10.  Every  reference  to  a  judge  by  or  appeal  to  a  judge 
from  a  district  registrar  in  any  action  in  the  Chancery 
Division  shall  be  to  the  judge  to  whom  the  action  is 
assigned. 

11.  In  any  action  which  would,  under  the  foregoing 
rules,  proceed  in  the  district  registry,  any  defendant  may 
remove  the  action  from  the  district  registry  as  of  right  in 
the  cases,  and  within  the  times,  following : 

Where  the  writ  is  specially  indorsed  under  Order  HI., 
Bule  6,  and  the  plaintiff  does  not  within  four  days 
after  the  appearance  of  such  defendant  give  notice 
of  an  application  for  an  order  against  him  under 
Order  XIY. ;  then  such  defendant  may  remove  the 
action  as  of  right  at  any  time  after  the  expiration  of 
such  four  days,  and  before  delivering  a  defence,  and 
before  the  expiration  of  the  time  for  doing  so : 

Where  the  writ  is  specially  indorsed  and  the  plaintiff 
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has  made  such  application  as  in  the  last  paragraph  Proceed- 
mentioned,  and  the  defendant  has  obtained  leave  to  I??  ^^ 

,  district 

defend  in  manner  provided  by  Order  XIY. ;  then  such  registries. 
defendant  may  remove  the  action  as  of  right  at  any 
time  after  the  order  giving  him  leave  to  defend,  and 
before  delivering  a  defence  and  before  the  expiration 
of  the  time  for  doing  so : 
Where  the  writ  is  not  specially  indorsed  any  defen- 
dant may  remove  the  action  as  of  right  at  any  time 
after  appearance,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing  so. 

12.  Any  defendant  desirous  to  remove  an  action  as  of 
Tight  under  the  last  preceding  rule  may  do  so  by  serving 
upon  the  other  parties  to  the  action,  and  delivering  to  the 
district  registrar  a  notice,  signed  by  himself  or  his  soli- 
citor, to  the  effect  that  he  desires  the  action  to  be  removed 
to  London,  and  the  action  shall  be  removed  accordingly : 
Provided,  that  if  the  Court  or  a  judge  shall  be  satisfied 
that  the  defendant  giving  such  notice  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere  in  the 
conduct  of  the  action,  such  Court  or  judge  may  order  that 
the  action  may  proceed  in  the  district  registry  notwith- 
standing such  notice. 

13.  In  any  case  not  provided  for  by  the  last  two  pre- 
ceding rules,  any  party  to  an  action  proceeding  in  a  dis- 
strict  registry  may  apply  to  the  Court  or  a  judge,  or  to 
the  district  registrar,  for  an  order  to  remove  the  action 
from  the  district  registry  to  London,  and  such  Court, 
judge,  or  registrar,  may  make  an  order  accordingly,  if 
satisfied  that  there  is  sufficient  reason  for  doing  so,  upon 
such  terms,  if  any,  as  shall  seem  just. 

Any  party  to  an  action  proceeding  in  London  may 
apply  to  the  Court  or  a  judge  for  an  order  to  remove  the 
action  from  London  to  any  district  registry,  and  such 
Court  or  judge  may  make  an  Order  accordingly,  if  satis- 
fied that  there  is  sufficient  reason  for  doing  so,  upon  such 
terms,  if  any,  as  shall  seem  just. 

14.  Whenever  any  proceedings  are  removed  from  the 
district  registry  to  London,  the  district  registrar  shall 
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Proceed-     transmit  to  the  proper  officer  of  the  High  Court  of 

diftrict      J^ii<^  tkU  original  documents  (if  any)  filed  in  the  district 

registries,   registry,  and  a  copy  of  all  entries  in  the  books  of  the 

district  registry  of  the  proceedings  in  the  action. 

Order  XXXV.,  Rule  1.  By  sec  60  of  the  Judicature  Act,  1873,  ante^ 
p.  136,  as  amended  by  sec  13  of  this  Act,  ante,  p.  168,  Her 
Majesty  in  Cooncil  has  power  to  appoint  district  registmra  in 
yarions  parts  of  the  conntry,  the  proceedings  of  which  are  fhrther 
regulated  by  sees.  61  and  62,  and  sees.  64-66  of  the  first-men- 
tioned Act,  ante,  p.  136.  This  power  has  been  exercised  by 
Order  in  Council,  August  12,  1875.  See  chap,  vii.,  post.  The 
object  of  this  proTision  is  to  sa^e  expense,  but  whether  it  will 
really  have  this  effect  remains  to  be  seen.  Order  Y.,  Rules  1-3, 
ante,  p.  196,  provide  for  cases  where  writs  may  be  issued  ont  of 
these  registries,  and  Order  XII.,  Rules  1-5,  ante,  p.  206^  direct 
when  appearances  may  be  entered  in  them. 

By  Order  XIX.,  Rule  29,  ante,  p.  232,  it  is  directed  that  when  an 
action  is  proceeding  in  a  district  registry,  all  pleadings  and  other 
documents  requiring  to  be  filed  shall  be  filed  in  that  registry. 


OEDEB  XXXVI. 

TRIAL, 


Trial.  1*  There  shall  be  no  local  yenne  for  the  trial  of  any 

action,  but  when  the  plaintiff  proposes  to  have  the  action 
tried  elsewhere  than  in  Middlesex,  he  shall  in  his  state- 
ment of  claim  name  the  county  or  place  in  which  he 
proposes  that  the  action  shall  be  tried,  and  the  action 
shall,  unless  a  judge  otherwise  orders,  be  tried  in  the 
county  or  place  so  named.  Where  no  place  of  trial  is 
named  in  the  statement  of  claim,  the  place  of  trial  shall, 
unless  a  judge  otherwise  orders,  be  the  county  of  Middle- 
sex. Any  order  of  a  judge,  as  to  such  place  of  trial,  may 
be  discharged  or  varied  by  a  Divisional  Court  of  the 
High  Court. 

2.  Actions  shall  be  tried  and  heard  either  before  a 
judge  or  judges,  or  before  a  judge  sitting  with  assessors, 
or  before  a  judge  and  jury,  or  before  an  official  or  special 
referee,  with  or  without  assessors. 

8.  Subject  to  the  provisions  of  the  following  rules'. 
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the  plaintiff  may,  with  his  reply,  or  at  any  time  after  the  Trial, 
close  of  the  pleadings,  giye  notice  of  trial  of  the  action, 
and  thereby  specify  one  of  the  modes  mentioned  in  Bole  2 ; 
and  the  defendant  may,  npon  giving  notice  within  four 
days  from  the  time  of  the  serrice  of  the  notice  of  trial, 
or  within  such  extended  time  as  a  Court  or  judge  may 
allow,  to  the  effect  that  he  desires  to  have  the  issues  of 
fact  tried  before  a  judge  and  jury,  be  entitled  to  have  the 
same  so  tried. 

4.  Subject  to  the  provisions  of  the  following  rules,  if 
the  plaintiff  does  not  within  six  weeks  after  the  close 
of  the  pleadings,  or  within  such  extended  time  as  a  Court 
or  judge  may  allow,  give  notice  of  trial,  the  defendant 
may,  before  notice  of  trial  given  by  the  plaintiff,  give 
notice  of  trial,  and  thereby  specify  one  of  the  modes 
mentioned  in  Bule  2 ;  and  in  such  case  the  plaintiff,  on 
giving  notice  within  the  time  fixed  by  Bule  3  that  he 
desires  to  have  the  issues  of  fact  tried  before  a  judge  and 
jury,  be  entitled  to  have  the  same  so  tried. 

5.  In  any  case  in  which  neither  the  plaintiff  nor  de- 
fendant has  given  notice  under  the  preceding  rules  that 
he  desires  to  have  the  issues  of  fact  tried  before  a  judge 
and  jury,  or  in  any  case  within  the  57th  section  of  the 
Act,  if  the  plaintiff  or  defendant  desires  to  have  the 
action  tried  in  any  other  mode  than  that  specified  in  the 
notice  of  trial,  he  shall  apply  to  the  Court  or  a  judge  for 
an  order  to  that  effect,  within  four  days  from  the  time  of 
the  service  of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  judge  may  allow. 

6.  Subject  to  the  provisions  of  the  preceding  rules, 
the  Court  or  a  judge  may,  in  any  action  at  any  time  or 
from  time  to  time,  order  that  different  questions  of  fact 
arising  therein  be  tried  by  different  modes  of  trial,  or 
that  one  or  more  questions  of  fact  be  tried  before  the 
others,  and  may  appoint  the  place  or  places  for  such  trial 
or  trials,  and  in  all  cases  may  order  that  one  or  more 
issues  of  tsuA  be  tried  before  any  other  or  others. 

7.  Every  trial  of  any  question  or  issue  of  feet  by  a 
jury  shall  be  held  before  a  single  judge,  unless  such  trial 
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TriaL        be  Specially  ordered    to  be  held  before  two  or  more 
judges. 

8.  Notice  of  trial  shall  state  whether  it  is  for  the  trial 
of  the  action  or  of  issues  therein ;  and  in  actionls  in  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Diyisions, 
the  place  and  day  for  which  it  is  entered  for  trial.  It 
may  be  in  the  Form  ISo.  14  in  Appendix  (B.),  with  such 
variations  as  circumstances  may  require. 

9.  Ten  days'  notice  of  trial  shall  be  given,  unless  the 
party  to  whom  it  is  given  has  consented  to  take  short 
notice  of  trial ;  and  shall  be  sufficient  in  all  cases,  unless 
otherwise  ordered  by  the  Court  or  a  judge.  Short  notice 
of  trial  shall  be  four  days'  notice. 

10.  Notice  of  trial  shall  be  given  before  entering  the 
.   action  for  trial. 

11.  Notice  of  trial  for  London  or  Middlesex  shall  not  be 
or  operate  as  for  any  particular  sittings;  but  shall  be 
deemed  to  be  for  any  day  after  the  expiration  of  the  notice 
on  which  the  action  may  come  on  for  trial  in  its  order 
upon  the  list. 

12.  Notice  of  trial  elsewhere  than  in  London  or  Middle- 
sex shall  be  deemed  to  be  for  the  first  day  of  the  then 
next  assizes  at  the  place  for  which  short  notice  of  trial  is 
given. 

13.  No  notice  of  trial  shall  be  countermanded,  except 
by  consent,  or  by  leave  of  the  Court  or  a  judge,  which 
leave  may  be  given  subject  to  such  terms  as  to  costs,  or 
otherwise,  as  may  be  just. 

14.  If  the  party  giving  notice  of  trial  for  London  or 
Middlesex  omits  to  enter  the  action  for  trial  on  the  day 
or  day  after  giving  notice  of  trial,  the  party  to  whom 
notice  has  been  given  may,  unless  the  notice  has  been 
countermanded  under  the  last  rule,  within  four  days 
enter  the  action  for  trial. 

15.  If  notice  of  trial  is  given  for  elsewhere  than  in 
London  or  Middlesex,  [either  party  may  enter  the  action 
for  trial.  If  both  parties  enter  the  action  for  trial,  it 
shall  be  tried  in  the  order  of  the  plaintiff's  entry. 

16.  The  list  or  lists  of  actions  for  trial  at  the  sittings  in 
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London  and  Middlesex  respectively  shall  be  prepared  and  Trial. 
the  actions  shall  be  allotted  for  trial  without  reference  to 
the  division  of  the  High  Conrt  to  which  such  actions  may 
be  attached. 

17.  The  party  entering  the  action  for  trial  shall  de* 
liver  to  the  officer  a  copy  of  the  whole  of  the  pleadings  in 
the  action,  for  the  nse  of  the  judge  at  the  trial.  Such 
copy  shall  be  in  print,  except  as  to  such  parts,  if  any,  of 
the  pleadings  as  are  by  these  rules  permitted  to  be 
written. 

18.  If,  when  an  action  is  called  on  for  trial,  the  plain- 
tiff appears,  and  the  defendant  does  not  appear,  then  the 
plaintiff  may  prove  his  claim,  so  far  as  the  burden  of  proof 
lies  upon  him. 

19.  If,  when  an  action  is  called  on  for  trial,  the  defen* 
dant  appears,  and  the  plaintiff  does  not  appear,  the  de- 
fendant, if  he  has  no  counter-claim,  shall  be  entitled  to 
judgment  dismissing  the  action ;  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  claim  so  far  as  the  burden 
of  proof  lies  upon  him. 

20.  Any  verdict  or  judgment  obtained  where  one  party 
does  not  appear  at  the  trial,  may  be  set  aside  by  the 
Court  or  a  judge  upon  such  terms  as  may  seem  fit,  upon 
an  application  made  within  six  days  after  the  trial ;  such 
application  may  be  made  either  at  the  assizes  or  in  Mid- 
dlesex. 

21.  The  judge  may,  if  he  think  it  expedient  for  the 
interests  of  justice,  postpone  or  adjourn  the  trial  for  such 
time,  and  upon  such  terms,  if  any,  as  he  shall  think  fit. 

22.  Upon  the  trial  of  an  action,  the  judge  may,  at  or 
4kfter  such  trial,  direct  that  judgment  be  entered  for  any 
or  either  party,  as  he  is  by  law  entitled  to  upon  the  find- 
ings, and  either  with  or  without  leave  to  any  party  to 
move  to  set  aside  or  vary  the  same,  or  to  enter  any  other 
judgment,  upon  such  terms,  if  any,  as  he  shall  think  fit  to 
impose ;  or  he  may  direct  judgment  not  to  be  entered 
then,  and  leave  any  party  to  move  for  judgment.  No 
judgment  shall  be  entered  after  a  trial  without  the  order 
of  a  Oourt  or  judge. 
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Trial.  23.  Upoii  overy  trial  at  the  assizes,  or  at  the  Londou 

and  Middlesex  sitting  of  the  Queen's  Bench,  Gonunon 
Pleas,  or  Exchequer  Division,  where  the  officer  present  at 
the  trial  is  not  the  officer  by  whom  judgments  ought  to 
be  entered,  the  associate  shall  enter  all  such  findings  of 
fact  as  the  judge  may  direct  to  be  entered,  and  the  direc* 
tions,  if  any,  of  the  judge  as  to  judgment,  and  the  cer- 
tificates, if  any,  granted  by  the  judge,  in  a  book  to  be 
kept  for  the  purpose. 

24.  If  the  judge  shall  direct  that  any  judgment  be 
entered  for  any  party  absolutely,  the  certificate  of  the 
associate  to  that  effect  shall  be  a  sufficient  authority  to 
the  proper  officer  to  enter  judgment  accordingly.  The 
certificate  may  be  in  the  Form  No.  15  in  Appendix  (B.) 
hereto. 

25.  If  the  judge  shall  direct  that  any  judgment  be 
entered  for  any  party  subject  to  leave  to  move,  judgment 
shall  be  entered  accordingly  upon  the  production  of  the 
associate's  certificate. 

26.  The  Court  or  a  judge  may,  if  it  shall  appear  desir- 
able, direct  a  trial  without  a  jury  of  any  question  or 
issue  of  fact,  or  partly  of  fact  and  partly  of  law,  arising 
in  any  cause  or  matter  which  previously  to  the  passing  of 
the  Act  could,  without  any  consent  of  parties,  be  tried 
without  a  jury. 

27.  The  Court  or  a  judge  may,  if  it  shall  appear  either 
before  or  at  the  trial  that  any  issue  of  fact  can  be  more 
conveniently  tried  before  a  jury,  direct  that  such  issue 
shall  be  tried  by  a  judge  with  a  jury. 

28.  Trials  with  assessors  shall  take  place  in  such 
manner  and  upon  such  terms  as  the  Court  or  a  judge 
shall  direct. 

29.  In  any  cause  the  Court  or  a  judge  of  the  division 
to  which  the  cause  is  assigned  may,  at  any  time  or  from 
time  to  time,  order  the  trial  and  determination  of  any 
question  or  issue  of  fact,  or  partly  of  fact  and  partly  of 
law,  by  any  commissioner  or  commissioners  appointed  in 
pursuance  of  the  29th  section  of  the  said  Act,  or  at  the 
sittings  to  be  held  in  Middlesex  or  London,  and  such 
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question  or  issue  shall  be  tried  and  determined  accord-  TriuU 
ingly. 

30.  Where  any  cause  or  matter,  or  any  question  in  any 
cause  or  matter,  is  referred  to  a  referee^  he  may,  subject 
to  the  order  of  the  Court  or  a  judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  him- 
self or  with  his  assessors  (if  any),  which  he  may  deem 
expedient  for  the  better  disposal  of  the  controyersy  before 
him.  He  shall,  unless  otherwise  directed  by  the  Court  or 
a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar 
manner  as  in  actions  tried  by  a  jury. 

31.  Subject  to  any  order  to  be  made  by  the  Court  or 
judge  ordering  the  same,  eyidence  shall  be  taken  at  any 
trial  before  a  referee,  and  the  attendance  of  witnesses 
may  be  enforced  by  subpoena,  and  eyery  such  trial  shall 
be  conducted  in  the  same  manner,  as  nearly  as  circum- 
stances will  admit,  as  trials  before  a  judge  of  the  High 
Court,  but  not  so  as  to  make  the  tribunal  of  the  referee  a 
public  Court  of  justice. 

32.  Subject  to  any  such  order  as  last  aforesaid,  the 
referee  shall  haye  the  same  authority  in  the  conduct  of 
any  reference  or  trial  as  a  judge  of  the  High  Court  when 
presiding  at  any  trial  before  him. 

33.  Nothing  in  these  rules  contained  shall  authorize 
any  referee  to  commit  any  person  to  prison  or  to  enforce 
any  order  by  attachment  or  otherwise. 

34.  The  referee  may,  before  the  conclusion  of  any  trial 
before  him,  or  by  his  report  under  the  reference  made  to 
him,  submit  any  question  arising  therein  for  the  decision 
of  the  Court,  or  state  any  facts  specially,  with  power  to 
ihe  Court  to  draw  inferences  therefrom,  and  in  any  such 
case  the  order  to  be  made  on  such  submission  or  state- 
ment shall  be  entered  as  the  Court  may  direct ;  and  the 
Court  shall  haye  power  to  require  any  explanation  or 
jreasons  from  the  referee,  and  to  remit  the  cause  or 
matter,  or  any  part  thereof,  for  re-trial  or  further  con- 
jsideration  to  the  same  or  any  other  referee. 

Order  XXXVI.,  Rule  1.    The  abolition  of  local  yenues  will,  in 
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Tr^L  DttD  J  msbJiceSy  tare  both  trocible  and  expense.    For  intUnee, 

at  present^  in  the  case  of  ejectiDent  or  tmpaai  to  land  at 
Gr&e&wich,  which  is  within  %  quarter  of  an  hoards  distanee- 
from  LoDdoD,  the  action  mnst  be  tried  at  MaidstoDe,  and  all  the 
jiartiea  and  witneasea  taken  down  there,  actnaDj  baring,  as  the 
qoickest  wa j,  to  go  thnm^  London  on  their  road. 
Older  XXXTI,  Bole  2.  This  mle,  anthorized  bj  aee.  56  of  the 
Jodicatnre  Act,  1873,  anie,  p.  133,  introdnoes  two  more  modes  of 
trial,  viz.,  before  a  jodge  with  aaseason,  and  before  lefiereea. 
With  regaid  to  referees^  see  Boles  30-^  anie^  p.  269.  The 
objected  trying  before  a  jadge  withaaaesaorB,  is  to  giro  the  judge 
the  benefit  of  the  nnbiaaaed  opinion  of  skilled  witnesses^  instead 
of  baring  them  called  on  behalf  of  eadi  party.  How  &r  this 
object  will  be  obtained  seems  problematical.  By  Bole  28^  anie^ 
p.  268,  ihe^  trials  are  to  take  place  as  directed. 

Order  XXXYI.,  Bnle  4.  This  rale  and  the  preceding  one  are  finamed 
to  prereni  either  party  being  deprived  of  the  old  oonstitiitaGnal 
right  to  hare  issues  of  fact  tried  before  a  jury. 

Order  XXXYL,  Bnle  5.  Sec  57  (ante,  p.  134),  referred  to  hoe,  is 
applicable  to  cases  (not  being  criminal  proceedingi  by  the  Grown) 
which  cannot  conveniently  be  tried  before  a  jury  or  in  the 
ordiliaiy  manner. 

Order  XXXVL,  Bole  6.  This  prorision  is  entirely  new,  and  it  is 
diflScolt  to  say  how  far  it  will  be  fonnd  feasible  in  practice. 

Order  XXXVI.,  Bnle  9.  This  is  the  same  as  before :  15  &  16  Ylct* 
c.  96,  s.  97,  andB.  G..H.  T.  1853,  r.  35. 

Older  XXXVL,  Bole  13.  This  role  is  in  aooordanoe  with  otbere  in 
which,  as  prerionsly  obserred,  the  plaintiff  is  deprived  of  the 
power  he  formeriy  had  orer  his  own  pvooeedings.  Time  only 
can  show  how  it  will  work.  See  Order  XXIII. ;  Order  XXIX., 
Bnle  1,  ante,  pp.  241, 248 ;  and  Order  XLI.,  Bole  6,  p<»t,  279. 

Order  XXXVL,  Bole  20.  This  rnle  ia  meant  to  obriate  the  injustice 
which  would  otherwise  be  caused  by  Bule  19,  ante^  p.  267,  in 
conjunction  with  Order  XLI.,  Bule  6,  poti,  p.  279,  by  which  a 
plainti£f  would  for  ever  lose  his  cause  of  action  if  accidentally 
absent  from  Court  at  the  time  of  trial. 

Order  XXXVI.,  Bule  22.  See  Order  XL.,  pat,  p.  275.  It  will  be 
noticed  that  now  judgment  is  not  to  be  signed  as  a  matter  of 
course  by  the  successful  party. 

Order  XXXVL,  Bule  26.  See  17  &  18  Vict  c  126,  ss.  3-9,  for 
cases  where  a  compulsory  reference  may  be  ordered. 

Order  XXXVI.,  Bule  34.  Trials  before  referees,  a  species  of  profes- 
sional arbitrators,  are  new ;  they  are  regulated  by  sees.  57-59  and 
83  of  the  Judicature  Act,  1873,  ante,  pp.  134, 148,  and  may  be 
ordered  by  a  judge  under  Bnle  2  of  this  Order,  ante^  p.  264. 
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ORDER  XXXVn. 

EVIDENGE  GENERALLY. 

* 

1.  In  the  absence  of  any  agreement  between  the  parties,  Evidence 
and  subject  to  these  rules,  the  witnesses  at  the  trial  of  &^°®"^"y' 
any  action  or  at  any  assessment  of  damages,  shall  be  ex- 
amined viya  voce  and  in  open  court,  but  the  Court  or  a 
judge  may  at  any  time  for  a  sufficient  reason  order  that 

any  particular  fact  or  facts  may  be  proved  by  affidavit,  or 
that  the  affidavit  of  any  witness  may  be  read  at  the  hear- 
ing or  trial,  on  such  conditions  as  the  Court  or  judge  may 
think  reasonable,  or  that  any  witness  whose  attendance  in 
court  ought  for  some  sufficient  cause  to  be  dispensed  with, 
be  examined  by  interrogatories  or  otherwise  before  a  com- 
missioner or  examiner ;  provided  that  where  it  appears  to 
the  Court  or  judge  that  the  other  party  bona  fide  desires 
the  production  of  a  witness  for  cross-examination,  and 
that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorizing  the  evidence  of  such  witness  to  be  given 
by  affidavit. 

2.  Upon  any  motion,  petition,  or  summons  evidence 
may  be  given  by  affidavit ;  but  the  Court  or  a  judge  may, 
on  the  application  of  either  party,  order  the  attendance 
for  cross-examination  of  the  person  making  any  such 
affidavit.  • 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  wit- 
ness is  able  of  his  own  knowledge  to  prove,  except  on 
interlocutory  motions,  on  which  statements  as  to  his 
belief,  with  the  grounds  thereof,  may  be  admitted,  'the 
costs  of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or  copies  of 
or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same. 

4.  The  Court  or  a  judge  may,  in  cause  or  matter  where 
it  shall  appear  necessary  for  the  purposes  of  justice,  make 
any  order  for  the  examination  upon  oath  before  any  officer 
of  the  Court,  or  any  other  person  or  persons,  and  at  any 
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Ervi<r«ot     jUbcc,  of  any  witness  or  person,  and  may  order  any  depo- 
geiMmaijr.   gition  80  taken  to  be  filed  in  the  Coort,  and  may  empower 
any  party  to  any  such  cause  or  matter  to  giye  snch  depo- 
sition in  eridence  therein  on  snch  terms,  if  any,  as  the 
Court  or  a  judge  may  direct. 

Order  XJCXYIL,  Bole  I.  As  has  been  alzeadj  observed  in  cfaapu  iii^ 
ante,  p.  88,  with  the  ezoqition  of  allowing  psrticnlsr  fiKts  to  be 
proved  bj  sffidaTit^  this  rule  will  make  little,  if  any,  diffeieooe 
in  trials  in  the  Common  Law  Divisions  of  the  High  Coort^  bat 
will  makea  most  important  alteration  in  the  Chancery,  Probate, 
and  Admiraltj  Divisions,  bj  introducing  viva  vooe  evidence 
much  more  frequently  than  it  is  now  used.  It  is  a  great  pity 
that  this  opportonifty  was  not  taken  of  dmng  away  with  the 
special  examiners  in  Chancery. 

Order  XXXVIL,  Role  4.  This  role  and  the  two  pnceding  ones  are 
intended  to  goaid  against  the  evils  inseparable  from  taking 
evidence  by  affidavit^  while  preserving  the  convenienoes  which 
in  many  instances  may  be  obtained  by  so  doing.  See  Morgan 
V.  Alexander,  L.  B.  IOC.  P.  181    See  1  WiH  4,  c  22. 


OKDEE  XXXVm. 

EVIDENCE  BY  AP7IDAVIT. 


1.  Within  fourteen  days  after  a  consent  for  taking 
evidence  by  affidavit  as  between  the  plaintiff  and  the 
defendant  has  been  given,  or  within  snch  time  as  the 
parties  may  agree  npon,  or  a  judge  in  chambers  may 
allow,  the  plaintiff  shall  file  his  affidavits  and  deliver  to 
the  defendant  or  his  solicitor  a  list  thereof. 

2.  The  defendant  within  fourteen  days  after  delivery  of 
snch  list,  or  within  snch  time  as  the  parties  may  agree 
npon,  or  a  judge  in  chambers  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof. 

8.  Within  seven  days  after  the  expiration  of  the  said 
fourteen  days,  or  such  other  time  as  aforesaid,  the  plaintiff 
shall  file  his  affidavits  in  reply,  which  affidavits  shall  be 
confined  to  matters  strictly  in  reply,  and  shall  deliver  to 
the  defendant  or  his  solicitor  a  list  thereof. 
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4.  When  the  evidence  is  taken  by  affidavit^  any  party  Evidence 
desiring  to  cross-examine  a  deponent  who  has  made  an  ^^\.^f ' 
affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
upon  the  party  by  whom  such  affidavit  has  been  filed,  a 
notice  in  writing,  requiring  the  production  of  the  depo- 
nent for  cross-examination  before  the  Court  at  the  trial, 

such  notice  to  be  served  at  any  time  before  the  expiration 
of  fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  within  such  time  as  in  any 
case  the  Court  or  a  judge  may  specially  appoint;  and 
unless  such  deponent  is  produced  accordingly,  his  affidavit 
shall  not  be  used  as  evidence  unless  by  the  special  leave 
of  the  Court.  The  party  producing  such  deponent  for 
cross-examination  shall  not  be  entitled  to  demand  the  ex- 
penses thereof  in  the  first  instance  from  the  party  requiring 
such  production. 

5.  The  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  rule  is  given,  shall  be  entitled  to  compel 
the  attendance  of  the  deponent  for  cross-examination  in 
the  same  way  as  he  might  compel  the  attendance  of  a 
witness  to  be  examined. 

6.  When  the  evidence  in  any  action  is  under  this  order 
taken  by  affidavit,  such  evidence  shall  be  printed,  and  the 
notice  of  trial  shall  be  given  at  the  same  time  or  times 
after  the  close  of  the  evidence  as  in  other  cases  is  by  these 
rules  provided  after  the  close  of  the  pleadings. 

See  additional  Orders  in  Council  I.,  II.,  III.,  Y.,  dated  the  12th  of 
August,  and  inserted  in  the  London  QazeUe  of  the  24th  of 
August,  1875 ;  |7M<,  chap.  vii. 

Order  XXXVIII.  It  remains  to  be  seen  whether  the  rules  under 
this  order  will  be  much  used — that  is  to  say,  whether  the 
parties  will  often  consent  to  have  evidence  taken  by  affidavit, 
It  does  not  seem  likely  this  will  be  done  often,  except  in  cases 
where  the  facts  are  admitted,  and  the  difference  between  the 
parties  a  legal  one.  Nothing  is  said  about  the  mode  of  trial, 
therefore  the  rules  under  Order  XXXYL,  ante^  p.  264,  would 
apply ;  and  there  is  nothing  to  prevent  an  action,  in  which  the 
evidence  is  taken  by  affidavit,  being  tried  by  a  jury ;  but  in 
practice  this  would  rarely  occur. 

The  consent  under  Rule  1  should  be  in  writing  (Oh.  C.  Order  III., 
Bule  2).  Under  Rule  4,  the  opposite  party  shouid  have  forty, 
eight  hours'  notice  (Ch.  C.  Order  XIX.,  Rule  9). 

T 
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OBDEB  XXXIX, 

,  MOTION  FOB  NEW  TBIAL. 

1.  A  party  desirous  of  obtaining  a  new  trial  of  any 
canse  tried  in  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Divisions  on  which  a  yerdict  has  been  found 
by  a  jury,  or  by  a  judge  without  a  jury,  must  apply  for 
the  same  to  a  Divisional  CJourt  by  motion  for  an  order 
calling  upon  the  opposite  party  to  shew  cause  at  the 
expiration  of  eight  days  from  the  date  of  the  order,  or  so 
soon  after  as  the  case  can  be  heard,  why  a  new  trial  should 
not  be  directed.  Such  motion  shall  be  made  within  four 
days  after  the  trial,  if  the  Divisional  Court  is  then 
sitting,  or  within  the  first  four  days  after  the  commence- 
ment of  the  sitting  of  the  Divisional  Court  next  after  the 
trial,  or  within  such  extended  time  as  the  Court  or  a 
judge  may  allow. 

2.  A  copy  of  such  order  shall  be  served  on  the  oppo- 
site party  within  four  days  from  the  time  of  the  same 
being  made. 

8.  A  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of 
evidence,  unless  in  the  opinion  of  the  Court  to  which  the 
application  is  made  some  substantial  wrong  or  miscar- 
riage has  been  thereby  occasioned  in  the  trial  of  the 
action :  and  if  it  appear  to  such  Court  that  such  wrong  or 
miscarriage  affects  part  only  of  the  matter  in  controversy, 
the  Court  may  give  final  judgment  as  to  part  thereof,  and 
direct  a  new  trial  as  to  the  other  part  only. 

4.  A  new  trial  may  be  ordered  on  any  question  in  an 
action,  whatever  be  the  grounds  for  the  new  trial,  without 
interfering  with  the  finding  or  decision  upon  any  other 
question. 

5.  An  order  to  shew  cause  shall  be  a  stay  of  proceedings 
in  the  action,  unless  the  Court  shall  order  that  it  shall  not 
be  so  as  to  the  whole  or  any  part  of  the  action. 

Order  XXXIX.,  Rale  3.    This  is  the  only  rule  of  any  importance 
under  this  order,  and  if  carefully  administered  will  be  extremely 
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usefuL    It  is  notorioas  now  that  needless  expense  is  often  ! 

occasioned  by  a  new  trial  being  imperatively  necessary  on  I 

account  of  some  slight  misdirection  of  the  judge,  or  the  improper 
reception  or  rejection  of  some  small  piece  of  eyidence  on  some 
point  that  could  not  possibly  affect  the  result  of  the  trial. 
At  the  same  time  a  very  dangerous  power  is  now  put  into  the  hands  > 

of  the  Court,  as  it  must  often  be  impossible  to  say  whether  a 
particular  piece  'of  evidence  had  or  ?iad  not  an  effect  on  the 
minds  of  the  jury,  for  that  is  the  real  question,  not  whether  it 
ought  to  have  an  effect.  For  instance,  in  an  action  for  seduc- 
tion the  jury  would  probably  give  heavier  damages  on  hearing 
that  the  defendant  was  a  rich  man.  See  HodsoU  v.  TayloFi 
L.  R.  9  Q.  B.  79.  See  G.  L.  P.  Act,  1854,  sec.  1 ;  R.  G.  H.  T., 
Rule  50. 


OBDER  XL. 

MOTION  FOB  JUDGMEKT. 


1.  Except  where  by  the  Act  or  by  these  Bales  it  is 
provided  that  judgment  may  be  obtained  in  any  other 
manner,  the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment. 

2.  Where  at  the  trial  of  an  action  the  judge  or  a 
referee  has  ordered  that  any  judgment  be  entered  subject 
to  leave  to  move,  the  party  to  whom  leave  has  been  re- 
served shall  set  down  the  action  on  motion  for  judgment, 
txnd  give  notice  thereof,  to  the  other  parties  within  the 
time  limited  by  the  judge  in  reserving  leave,  or  if  no 
time  has  been  limited,  within  ten  days  after  the  triaL 
The  notice  of  motion  shall  state  the  grounds  of  the 
motion,  and  the  relief  sought,  and  that  the  motion  is 
pursuant  to  leave  reserved. 

3.  Where  at  the  trial  of  an  action  the  judge  or  referee 
abstains  from  directing  any  judgment  to  be  entered,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment. 
If  he  does  not  so  set  it  down  and  give  notice  thereof  to 
the  other  parties  within  ten  days  after  the  trial,  any  de- 
fendant may  set  down  the  action  on  motion  for  judgment, 
and  give  notice  thereof  to  the  ether  parties. 

4.  Where  at  the  trial  of  an  action  before  a  jury  the 
judge  has  directed  that  any  judgment  be  entered,  any 

T  2 
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Motion  for  party  may,  without  any  leave  resenred,  move  to  set  aside 
judgment,  g^^j^  judgment,  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong 
by  reason  of  the  judge  having  caused  the  finding  to  be 
entered  wrongly,  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

5.  Where  at  the  trial  of  an  action  the  judge  or  a 
referee  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  move  to  set 
aside  such  judgment,  and  to  enter  any  other  judgment,  on 
the  ground  that  upon  the  finding  as  entered  the  judgment 
so  directed  is  wrong. 

6.  On  every  motion  made  under  either  of  the  last  two 
preceding  rules,  the  order  shall  be  an  order  to  shew 
cause,  and  shall  be  returnable  in  eight  days.  The  motion 
shall  be  made  within  four  days  after  the  trial  if  the 
Divisional  Court  is  then  sitting,  or  within  the  first  four 
days  after  the  commencement  of  the  sitting  of  the 
Divisional  Court  next  after  the  trial,  or  within  such  ex- 
tended time  as  a  Court  or  judge  may  allow. 

7.  Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment 
as  soon  as  such  issues  or  questions  have  been  determined. 
K  he  does  not  so  set  it  down,  and  give  notice  thereof  to 
the  other  parties  within  ten  days  after  his  right  so  to  do 
has  arisen,  then  after  the  expiration  of  such  ten  days  any 
defendant  may  set  down  the  action  on  motion  for  judg- 
ment, and  give  notice  thereof  to,  the  other  parties. 

8.  Where  issues  have  be^  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  and 
some  only  of  such  issues  or  questions  of  fact  have  been 
tried  or  determined,  any  party  who  considers  that  the 
result  of  such  trial  or  determination  renders  the  trial  or 
determination  of  the  others  of  them  unnecessary,  or 
renders  it  desirable  that  the  trial  or  determination  thereof 
should  be  postponed,  may  apply  to  the  Court  or  a  judge 
for  leave  to  set  down  the  action  on  motion  for  judgment, 
without  waiting  for  such  trial  or  determination.    And  the 
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Court  or  jndge  may,  if  satisfied  of  the  expediency  thereof,  Motion  for 
give  such  leave,  upon  such  terms,  if  any,  as  shall  appear  J"^^^"^*- 
just,  and  may  giye  any  directions  which  may  appear 
desirable  as  to  postponing  the  trial  of  the  other  questions 
of  fact. 

9.  No  action  shall,  except  by  leave  of  the  Court  or  a 
judge,  be  set  down  on  motion  for  judgment  after  the 
expiration  of  one  year  from  the  time  when  the  party 
seeking  to  set  down  the  same  first  became  entitled  so  to 
do. 

10.  Upon  a  motion  for  judgment,  or  for  a  new  trial, 
the  Court  may,  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  questions 
in  dispute,  or  any  of  them,  or  for  awarding  any  relief 
sought,  give  judgment  accordingly,  or  may,  if  it  shall  be 
of  opinion  that  it  has  not  sufficient  materials  before  it  to 
enable  it  to  give  judgment,  direct  the  motion  to  stand  over 
for  further  consideration,  and  direct  such  issues  or  ques- 
tions to  be  tried  or  determined,  and  such  accounts  and 
inquiries  to  be  taken  and  made  as  it  may  think  fit. 

11.  Any  party  to  an  action  may,  at  any  stage  thereof, 
apply  to  the  Court  or  a  judge  for  such  order  as  he  may, 
upon  any  admissions  of  fact  in  the  pleadings,  be  entitled 
to,  without  waiting  for  the  determination  of  any  other 
question  between  the  parties.  The  foregoing  rules  of 
this  Order  shall  not  apply  to  such  applications,  but  any 
-such  application  may  be  made  by  motion,  so  soon  as  the 
right  of  the  party  applying  to  the  relief  claimed  has 
appeared  from  the  pleadings.  The  Court  or  a  judge  may, 
on  any  such  application,  give  such  relief,  subject  to  such 
terms,  if  any,  as  such  Court  or  judge  may  think  fit. 

Order  XL.,  Rule  1.  This  order  and  the  rules  under  it  are  entirely 
new,  and  a  great  deviation  from  the  old  practice,  where  the  sue- 
ceraful  party  was  entitled  to  sign  judgment  as  a  matter  of* 
coarse,  though  in  certain  instances  a  stay  of  execution  was 
granted  till  some  douhtful  point  of  law  was  settled,  or  the 
Court  had  decided  whether  or  not  a  new  trial  should  be  granted. 

Por  instances  where  provisions  respecting  judgment  have  been  made, 
see  Order  XXK.,  Rules  2, 10, 11 ;  and  Order  XXXVI.,  Rule  22, 
<infe,  pp.  248,  267 ;  Order  XXXIX.,  Rule  1,  ante,  p.  274. 
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For  tbe  form  of  entering  jadgment  after  a  motion  for  judgment 
made  under  the  rules  in  thia  order,  see  Appendix  (D.),  Form  7» 


ORDER  XLI. 

ENTRY  OF  JinXS^MENT. 


1.  Every  judgment  shall  be  entered  by  the  proper 
officer  in  the  book  to  be  kept  for  the  purpose.  The  party 
entering  the  judgment  shall  deliver  to  the  officer  a  copy 
of  the  whole  of  the  pleadings  in  the  action  other  than 
any  petition  or  summons ;  such  copy  shall  be  in  prints 
except  such  parts  (if  any)  of  the  pleadings  as  are  by 
these  rules  permitted  to  be  written :  Provided  that  no 
copy  need  be  delivered  of  any  pleading  a  copy  of  whicb 
has  been  delivered  on  entering  any  previous  judgment  in 
such  action.  The  forms  in  Appendix  (D.)  hereto  may  be 
used}  with  such  variations  as  circumstances  may  require. 

2.  Where  any  judgment  is  pronounced  by  the  Court  or 
a  judge  in  Court,  the  entry  of  the  judgment  shall  be 
dated  as  of  the  day  on  which  such  judgment  is  pronounced, 
and  the  judgment  shall  take  effect  from  that  date. 

3.  In  all  cases  not  within  the  last  preceding  rule,  the 
entry  of  judgment  shall  bei  dated  as  of  the  day  on  which 
the  requisite  documents  are  left  with  the  proper  officer 
for  the  purpose  of  such  entry,  and  the  judgment  shall 
take  effect  from  that  date. 

4.  Where  under  the  Act  or  thes*e  Rules,  or  otherwise,, 
it  is  provided  that  any  judgment  may  be  entered  or 
signed  upon  the  filing  of  any  affidavit  or  production  of 
any  document,  the  officer  shall  examine  the  affidavit  or 
document  produced,  and  if  the  same  be  regular  and  con- 
tain all  that  is  by  law  required,  he  shall  enter  judgment 
accordingly. 

5.  Where  by  the  Act  or  these  Rules,  or  otherwise,  any 
judgment  may  be  entered  pursuant  to  any  order  or  certi- 
ficate, or  return  to  any  writ,  the  production  of  such  order 
or  certificate  sealed  with  the  seal  of  the  Court,  or  of  suck 
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return,  shall  be  a  sufficient  authority  to  the  officer  to  Entry  of 
enter  judgment  accordingly.  judgment. 

6.  Any  judgment  of  nonsuit,  unless  the  Court  or  a 
judge  otherwise  directs,  shall  have  the  same  effect  as  a 
judgment  upon  the  merits  for  the  defendant ;  but  in  any 
case  of  mistake,  surprise,  or  accident,  any  judgment  of 
nonsuit  may  be  set  aside  on  such  terms,  as  to  payment  of 
costs  and  otherwise,  as  to  the  Court  or  a  judge  shall  seem 
just. 

Order  XLI.,  Rule  5.  See  Order  XXXVI.,  Rules  22>  24,  ante,  p.  267, 
for  instances  where  such  order  may  be  given^  and  for  the  form 
of  entering  judgment  in  sudi  cases,  see  Appendix  (D.), 
Fonn  5. 

Older  XLI.,  Rule  6.  See  Order  XXL,  Rule  1,  ante,  p.  237 ;  Or- 
der XXin.,  ante,  p.  241 ;  Order  XXIX.,  Rule  1,  arUe,  p..  248 ; 
and  Order  XXXVI.,  Rule  13,  ante,  p.  270,  with  the  observations 
thereunder.  This  order  makes  a  startling  innovation  on  our 
.  previous  practice,  and  it  is  by  no  means  clear  that  it  is  an 
improvement. 


OBDER  XLH. 

EXECUTION. 


1.  A  judgment  for  the  recovery  by  or  payment  to  any  Execution. 
person  of  money  may  be  enforced  by  any  of  the  modes 

by  which  a  judgment  or  decree  for  the  payment  of  money 
of  any  Court  whose  jurisdiction  is  transferred  by  the 
said  Act  might  have  been  enforced  at  the  time  of  the 
passing  thereof. 

2.  A  judgment  for  the  payment  of  money  into  Court 
may  be  enforced  by  writ  of  sequestration,  or  in  cases  in 
which  attachment  is  authorized  by  law,  by  attachment. 

8.  A  judgment  for  the  recovery  or  for  the  delivery 
of  the  possession  of  land  may  be  enforced  by  writ  of 
possession. 

4.  A  judgment  for  the  recoery  of  any  property  other 
than  land  or  money  may  be  enforced : 
By  writ  for  delivery  of  the  property : 
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Execution.  By  writ  of  attachment : 

^«^  By  writ  of  sequestration. 

5.  A  judgment  requiring  any  person  to  do  any  act  other 
than  the  payment  of  money,  or  to  abstain  from  doing 
anything,  may  be  enforced  by  writ  of  attachment,  or  by 
committal. 

6.  In  these  Bules  the  term  '^  writ  of  execution  "  shall 
include  writs  of  fieri  facias,  capias,  elegit,  sequestration, 
and  attachment,  and  all  subsequent  writs  that  may  issue 
for  giving  effect  thereto.  And  the  term  '^  issuing  execu- 
tion against  any  party  "  shall  mean  the  issuing  of  any 
such  process  against  his  person  or  property  as  under  the 
preceding  rules  of  this  Order  shall  be  applicable  to  the 
case. 

7.  Where  a  judgment  is  to  the  effect  that  any  party  is 
entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of 
any  condition  or  contingency,  the  party  so  entitled  may, 
upon  the  fulfilment  of  the  condition  or  contingency,  and 
demand  made  upon  the  party  against  whom  he  is  entitled 
to  relief,  apply  to  the  Court  or  a  judge  for  leaye  to  issue 
execution  against  such  party.  And.  the  Court  or  judge 
may,  if  satisfied  that  the  right  to  relief  has  arisen  accord- 
ing to  the  terms  of  the  judgment,  order  that  execution 
issue  accordingly,  or  may  direct  that  any  issue  or  question 
necessary  for  the  determination  of  the  rights  of  the 
parties  be  tried  in  any  of  the  ways  in  which  questions 
arising  in  an  action  may  be  tried. 

8.  Where  a  judgment  is  against  partners  in  the  name 
of  the  firm,  execution  may  issue  in  manner  following : — 

(a.)  Against  any  property  of  the  partners  as  such : 
(b.)  Against  any  person  who  has  admitted  on  the  plead- 
ings that  he  is,  or  has  been  adjudged  to  be  a 
partner : 
(o.)  Against  any  person  who  has  been  serred,  as  a 
partner,  with  the  writ  of  summons,  and  has 
failed  to  appear. 
If  the  party  who  has  obtained  judgment  claims  to  be  en-, 
titled  to  issue  execution  against  any  other  person  as  being 
a  member  of  the  firm,  he  may  apply  to  the  Court  or  a 
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judge  for  leave  so  to  do ;  and  the  Court  or  judge  may  give  Execution. 
such  leave  if  the  liability  be  not  disputed,  or  if  such  lia-  ^^^|' 
bility  be  disputed,  may  order  that  the  liability  of  such 
person  be  tried  and  determined  in  any  manner  in  which 
any  issue  or  ['question  in  an  action  may  be  tried  and 
determined. 

9.  No  writ  of  execution  shall  be  issued  without  the 
production  to  the  officer  by  whom  the  same  should  be 
issued,  of  the  judgment  upon  which  the  wr>t  of  execution 
is  to  issue,  or  an  office  copy  thereof,  shewing  the  date  of 
entry.  And  the  officer  shall  be  satisfied  that  the  proper 
time  has  elapsed  to  entitle  the  judgment  creditor  to 
execution. 

10.  No  writ  of  execution  shall  be  issued  without  the 
party  issuing  it,  or  his  solicitor,  filing  a  praecipe  for  that 
purpose.  The  praecipe  shall  contain  the  title  of  the  action, 
the  reference  to  the  record,  the  date  of  the  judgment,  and 
of  the  order,  if  any,  directing  the  execution  to  be  issued, 
the  names  of  the  parties  against  whom,  or  of  the  firms 
against  whose  goods,  the  execution  is  to  be  issued ;  and 
shall  be  signed  by  the  solicitor  of  the  party  issuing  it,  or 
by  the  party  issuing  it,  if  he  do  so  in  person.  The  forms 
in  Appendix  (E.)  hereto  may  be  used,  with  such  variations 
as  circumstances  may  require. 

11.  Every  writ  of  execution  shall  be  indorsed  with  the 
name  and  place  of  abode  or  office  of  business  of  the 
solicitor  actually  suing  out  the  same,  and  when  the 
solicitor  actually  suing  out  the  writ  shall  sue  out  the 
same  as  agent  for  another  solicitor,  the  name  and  place  of 
abode  of  such  other^  solicitor  shall  also  be  indorsed  upon 
the  writ ;  and  in  case  no  solicitor  shall  be  employed  to 
issue  the  writ,  then  it  shall  be  indorsed  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out  by  the 
plaintiff  or  defendant  in  person,  as  the  case  may  be,  men- 
tioning the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  such  plaintiff's 
or  defendant's  residence,  if  any  such  there  be. 

12.  Every  writ  of  execution  shall  bear  date  of  the  day 
on  which  it  is  issued.    The  forms  in  Appendix  (F.)  hereto 
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Execution,  may  be  nsed,  with  each  variations  as  circumstances  may 
«^»        require. 

13.  In  every  case  of  execution  the  party  entitled  to 
execution  may  levy  the  poundage,  fees,  and  expenses  of 
execution,  over  and  above  the  sum  recovered. 

14.  Every  writ  of  execution  for  the  recovery  of  money 
shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the 
money  really  due  and  payable  and  sought  to  be  recovered 
under  the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of 
47.  per  cent,  per  annum  from  the  time  when  the  judgment 
was  entered  up,  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  41.  per 
cent,  interest  shall  be  secured  by  the  judgment,  then  the 
indorsement  may  be  accordingly  to  levy  the  amount  of 
interest  so  agreed. 

15.  Every  person  to  whom  any  sum  of  money  or  any 
costs  shall  be  payable  under  a  judgment,  shall  immedi- 
ately after  the  time  when  the  judgment  was  duly  entered,, 
be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri 
facias  or  one  or  more  writ  or  writs  of  elegit  to  enforce 
payment  thereof,  subject  nevertheless  as  follows  : 

(a.)  If  the  judgment  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall 
be  issued  until  after  the  expiration  of  such  period* 

(l.)  The  Court  or  judge  at  the  time  of  giving  judg- 
ment, or  the  Court  or  a  judge  afterwards,  may 
give  leave  to  issue  execution  before,  or  may  stay 
execution  until  any  time  after  the  expiration  of 
the  periods  hereinbefore  prescribed. 

16.  A  writ  of  execution  if  unexecuted  shall  remain  in 
force  for  one  year  only  from  its  issue,  unless  renewed  in 
the  manner  hereinafter  provided ;  but  such  writ  may,  at 
any  time  before  its  expiration,  by  leave  of  the  Court  or  a 
judge,  be  renewed,  by  the  party  issuing  it,  for  one  year 
from  the  date  of  such  renewal,  and  so  on  from  time  to 
time  during  the  continuance  of  the  renewed  writ,  either 
by  being  marked  with  a  seal  of  the  Court  bearing  the 
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date  of  the  day,  montli,  and  year  of  such  renewal,  or  hy  Execution. 
snch  party  giving  a  written  notice  of  renewal  to  the^^ 
sheriff,  signed  by  the  party  or  his  attorney,  and  bearing 
the  like  seal  of  the  Court ;  and  a  writ  of  execution  so 
renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof. 

17.  The  production  of  a  writ  of  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked  with 
such  seal  as  in  the  last  preceding  rule  mentioned,  shew- 
ing the  same  to  have  been  renewed,  shall  be  sufficient 
evidence  of  its  having  been  so  renewed. 

18.  As  between  the  original  parties  to  a  judgment, 
execution  may  issue  at  any  time  within  six  years  from 
the  recovery  of  the  judgment. 

19k  Where  six  years  have  elapsed  since  the  judgment, 
or  any  change  has  taken  place  by  death  or  otherwise  in 
the  parties  entitled  or  liable  to  execution,  the  party 
alleging  himself  to  be  entitled  to  execution  may  apply  to 
the  Court  or  a  judge  for  leave  to  issue  execution  accord- 
ingly. And  such  Court  or  judge  may,  if  satisfied  that  the 
party  so  applying  is  entitled  to  issue  execution,  make  an 
order  to  that  effect,  or  may  order  that  any  issue  or  ques- 
tion necessary  to  determine  the  rights  of  the  parties, 
shall  be  tried  in  any  of  the  ways  in  which  any  question 
in  an  action  may  be  tried.  And  in  either  case  such  Court 
or  judge  may  impose  such  terms  as  to  costs  or  otherwise, 
as  shall  seem  just. 

20.  Every  order  of  the  Court  or  a  judge,  whether  in  an 
action,  cause,  or  matter,  may  be  enforced  in  the  same 
manner  as  a  judgment  to  the  same  effect. 

21.  In  cases. other  than  those  mentioned  inBule  18  any 
person  not  being  a  party  in  an  action,  who  obtains  any 
order  or  in  whose  favour  any  order  is  made,  shall  be 
entitled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  action ;  and  any  person 
not  being  a  party  in  an  action,  against  whom  obedience 
to  any  judgment  or  order  may  be  enforced,  shall  be  liable 
to  the  same  process  for  enforcing  obedience  to  such  judg- 
ment or  order  as  if  he  were  a  party  to  the  action. 
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£ze<nitioii.  22.  No  proceeding  by  audita  querela  shall  hereafter  be 
^jY  nsed ;  but  any  party  against  whom  judgment  has  been 
given  may  apply  to  the  Court  or  a  judge  for  a  stay  of 
execution  or  other  relief  against  such  judgment,  upon  the 
ground  of  facts  which  have  arisen  too  late  to  be  pleaded ; 
and  the  Court  or  judge  may  give  such  relief  and  upon 
such  terms  as  may  be  just. 

23.  Nothing  in  any  of  the  rules  of  this  Order  shall 
take  away  or  curtail  any  right  heretofore  existing  to  en- 
force or  give  effect  to  any  judgment  or  order  in  any  manner 
or  against  any  person  or  property  whatsoever. 

24.  Nothing  in  this  Order  shall  affect  the  order  in  which 
writs  of  execution  may  be  issued. 

Order  XLIL,  Bule  2.    See  note  to  Eule  4,  it^ra. 

Order  XLII.,  Rule  3.  For  the  mode  of  enforcing  this  writ,  see 
Order  XLVIIL,  Rule  1,  post^  p.  289 ;  the  form  of  writ,  Ap- 
pendix (F.),  Form  7. 

Order  XLII.,  Rule  4.  For  the  mode  of  enforcing  a  writ  for  the 
delivery  of  property,  see  Order  XLIX.,  post^  p.  289 ;  the  form  of 
writ  is  in  Appendix  (F.),  Form  8. 

For  writ  of  attachment,  see  Order  XLrV,,^>08*,  p.  285,  and  Appen- 
dix (F.),  Form  9. 
-   For  writ  of  sequestration,  see  Order   XLYIL,  poit^  p.  288,  and 
Appendix  (F.),  Form  10. 

Order  XLII.,  Rule  6.  With  respect  to  the  mode  of  enforcing  the 
writs  mentioned  in  this  rule,  see  Order  XLIII.,  post,  p.  285. 

Order  XLII.,  Rule  8.  We  have  already  seen  how  partners  may  be 
sued  in  the  name  of  their  firm  (Order  IX.,  Rule  6,  arUe,  p.  204, 
and  Order  XYL,  Rule  10,  ante^  p.  220).  This  rale  provides  for 
the  manner  of  issuing  execution  in  such  a  case. 

Order  XLII.,  Rule  16.  This  rale  only  perpetuates  the  old  practice, 
being  a  re-enactment  in  almost  the  same  words  of  the  124th 
section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76). 

Order  XLII.,  Rule  19.  Rule  18  merely  continues  the  former  practice^ 
and  this  rale  makes  scarcely  any  alteration  in  it :  15  &  16  Vict, 
c.  76,  ss.  128-134.    See  also  2  CMt.  Prac.  593, 1122,  tt  seq. 

Order  XLIL,  Rule  22.  This  process,  which  is  now  abolished,  has 
long  been  practically  obsolete,  in  consequence  of  the  Court  giving 
summary  relief  on  motion,  in  cases  where  it  would  lie.  See 
1  Chit.  Prac.  548. 
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OBDEE  XLHI. 

WBITS   OF  FIERI  FACIAS  AND   ELEQIT. 

1.  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  Fieri  facias 
force  and  effect  as  the  like  writs  have  heretofore  had,  and  '^^^  ®^^^'*' 
shall  be  executed  in  the  same  manner  in  which  the  like 

writs  have  heretofore  been  executed. 

2.  Writs  of  yenditioni  exponas,  distringas  nuper  vice 
comitem,  fieri  facias  de  bonis  ecclesiasticis  sequestrari 
facias  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of 
a  writ  of  fieri  facias  or  of  elegit,  may  be  issued  and  exe- 
cuted in  the  same  cases  and  in  the  same  manner  as  here- 
tofore. 

Order  XLIIL,  Rule  1.  The  form  of  a  writ  of  fieri  facias  will  be  found 
Appendix  (F.),  Form  1,  and  elegit^  Appendix  (F.),  Form  2. 

Order  XLIIL,  Rule  2.  The  form  of  venditioni  exponas  will  be  found 
Appendix  (F.),  Form  3 ;  fieri  facias  de  "bonis  eedesiasticiSf  Ap- 
pendix (F.),  Forms  4  and  5 ;  and  seguestrari  facias  de  bonis 
ecdesiastidSy  Appendix  (F.),  Form  6. 


ORDER  XLIV. 

ATTACHMEKT. 


1.  A  writ  of  attachment  shall  have  the  same  effect  as  a  Atuch- 
writ  of  attachment  issued  out  of  the  Court  of  Chancery  °**°*- 
has  heretofore  had. 

'2.  No  writ  of  attachment  shall  be  issued  without  the 
leave  of  the  Court  or  a  judge,  to  be  applied  for  on  notice 
to  the  party  against  whom  the  attachment  is  to  be 
issued.  • 

Order  XLIV.,  Rule  1.    The  form  of  a  writ  of  attachment  will  be 
found  Appendix  (F.),  Form  9. 
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OEDEE  XLV. 

ATTACHMENT  OF  DEBTS. 

Attach-  1.  Where  a  judgment  is  for  the  recovery  by  or  pay- 
i'bts^^  ment  to  any  person  of  money,  the  party  entitled  to 
enforce  it  may  apply  to  the  Court  or  a  judge  for  an  order 
that  the  judgment  debtor  be  orally  examined  as  to  whether 
any  and  what  debts  are  owing  to  him,  before  an  officer  of 
the  Court,  or  such  other  person  as  the  Court  or  judge 
shall  appoint ;  and  the  Court  or  judge  may  make  an  order 
for  the  examination  of  such  judgment  debtor,  and  for  the 
production  of  any  books  or  documents. 

2.  The  Court  or  a  judge  may,  upon  the  ex  parte  appli- 
cation of  such  judgment  creditor,  either  before  or  after 
such  oral  examination,  and  upon  affidavit  by  himself  or 
his  solicitor  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  is  indebted  to  the  judgment  debtor, 
and  is  within  the  jurisdiction,  order  that  all  debts  owing 
or  accruing  from  such  third  person  (hereinafter  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt ;  and  by  the  same  or  any  sub- 
sequent order  it  maiy  be  ordered  that  the  garnishee  shall 
appear  before  the  Court  or  a  judge  or  an  officer  of  the 
Court,  as  such  Court  or  judge  shall  appoint,  to  shew  cause 
why  he  should  not  pay  the  judgment  creditor  the  debt 
due  from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

3.  Service  of  an  order  that  debts  due  or  accruing  to  the 
judgment  debtor  shall  be  attached,  or  notice  thereof  to  the 
garnishee,  in  such  manner  as  the  Court  or  judge  shall 
direct,  shall  bind  such  debts  in  his  hands. 

4.  If  the  garnishee  does  not  forthwith  pay  into  Court 
the  amount  due  from  him  to  the  judgment  debtor,  or  an 
amount  equal  to  the  judgment  debt,  and  does  not  dispute 
the  debt  due  or  claimed  to  be  due  from  him  to  the  judg- 
ment debtor,  or  if  he  does  not  appear  upon  summons,  then* 
the  Court  or  judge  may  order  execution  to  issue,  and  it 
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may  issue  accordingly,  without  any  previous  writ  or  pro-  Attach- 
cess,  to  levy  the  amount  due  from  such  garnishee,  or  so  ^^^  ^^ 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt. 

5.  If  the  garnishee  disputes  his  liability,  the  Court  or 
judge,  instead  of  making  an  order  that  execution  shall 
issue,  may  order  that  any  issue  or  question  necessary  for 
determining  his  liability  be  tried  or  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  or  determined. 

6.  Whenever  in  proceedings  to  obtain  an  attachment  of 
debts  it  is  suggested  by  the  garnishee  that  the  debt 
sought  to  be  attached  belongs  to  some  third  person,  or 
that  any  third  person  has  a  lien  or  charge  upon  it,  the 
Court  or  judge  may  order  such  third  person  to  appear, 
and  state  the  nature  and  particulars  of  his  claim  upon 
such  debt. 

7.  After  hearing  the  allegations  of  such  third  person 
under  such  order,  and  of  any  other  person  whom  by  the 
same  or  any  subsequent  order  the  Court  or  judge  may 
order  to  appear,  or  in  case  of  such  third  person  not  ap- 
pearing when  ordered,  the  Court  or  judge  may  order 
execution  to  issue  to  levy  the  amount  due  from  such  gar- 
nishee, or  any  issue  or  question  to  be  tried  or  determined 
according  to  the  preceding  rules  of  this  Order,  and  may 
bar  the  claim  of  such  third  person,  or  make  such  other 
order  as  such  Court  or  judge  shall  think  fit,  upon  such 
terms,  in  all  cases,  with  respect  to  the  lien  or  charge  (if 
any)  of  such  third  person,  and  to  costs,  as  the  Court  or 
judge  shall  think  just  and  reasonable. 

8.  Payment  made  by  or  execution  levied  upon  the  gar- 
nishee under  any  such  proceeding  as  aforesaid  shall  be  a 
valid  discharge  to^him  as  against  the  judgment  debtor,  to 
the  amount  paid  or  levied,  although  such  proceeding  may 
be  set  aside,  or  the  judgment  reversed. 

9.  There  shall  be  kept  by  the  proper  officer  a  debt 
attachment  book,  and  in  such  book  entries  shall  be  made 
of  the  attachment  and  proceedings  thereon,  with  names, 
dates,  and  statements  of   the  amount   recovered,  and 
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Attach-      otherwise ;  and  copies  of  any  entries  made  therein  may 
diu«  ^^     ^®  taken  by  any  person  upon  application  to  the  proper 

officer. 

10.  The  costs  of  any  application  for  an  attachment  of 

debts  and  of  any  proceedings  arising  from  or  incidental  to 

such  application,  shall  be  in  the  discretion  of  the  Court  or 

a  judge. 

Order  XLY.,  Eule  7.  With  the  exception  of  this  rule  and  the  pre- 
,  ceding  one,  all  the  rales  in  this  Order  are  simple  re-enactments 
in  nearly  identical  words  of  the  directions  respecting  attach- 
ment of  debts  contained  in  the  Common  Law  Procedure  Act, 
1854.  See  17  &  18  Yict.  c.  125,  ss.  60-67.  These  two  rules 
are  framed  in  accordance  with  the  spirit  of  many  others  in  this 
Act,  i.e.,  for  the  purpose  of  doing  complete  justice  between  alt 
parties  having  any  claim  on  the  matter  in  dispute,  and  thereb}"- 
obyiating  the  necessity  of  subsequent  litigation. 


OEDEE  XLVL 

CHABGnrO  OF  STOCK    OR  SHARES  AND  DISTRINGAS. 

1.  An  order  charging  stock  or  shares  may  be  made  by 
any  Dirisional  Court  or  by  any  judge,  and  the  proceedings 
for  obtaining  such  order  shall  be  such  as  are  directed,  and 
the  effect  shall  be  such  as  is  provided  by  1  &  2  Yict. 
c.  110,  ss.  14  and  15,  and  8  &  4  Yict.  c.  82,  s.  1. 

2.  .Any  person  claiming  to  be  interested  in  any  stock 
transferable  at  the  Bank  of  England  standing  in  the  name 
of  any  other  person  may  sue  out  a  writ  of  distringas  pur- 
suant to  the  statute  5  Yict.  c.  8,*  as  heretofore.  Such  writ 
to  be  issued  out  of  any  office  of  the  High  Court  in  London, 
where  writs  of  summons  are  issued.     ^(Should  be  c.  5.) 

Miles  v.  Pressland,  4  My.  &  C.  431 ;  Cragg  v.  Taylor,  L.R.,  1  Ex. 
148;  Watts  v.  Porter,  3  E.  &  B.  741;  Watts  v.  Jeflfryes,  20 
LJ.  Ch.  659. 

OEDEE  XLYn. 

WRIT  OF  BEQUB8TRATI0K. 

Where  any  person  is  by  any  judgment  directed  to  pay 
money  into  Court  or  to  do  any  other  act  in  a  limited  time. 
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and  after  due  service  of  such  judgment  refuses  or  neglects  Writ  of 
to  obey  the  same  according  to  the  exigency  thereof,  the  4?^^  ***'^ 
person  prosecuting  such  judgment  shall,  at  the  expiration 
of  the  time  limited  for  the  performance  thereof,  be  en- 
titled, without  obtaining  any  order  for  that  purpose,  to 
issue  a  writ  of  sequestration  against  the  estate  and  effects 
of  such  disobedient  person.  Such  writ  of  sequestration 
shall  have  the  same  effect  as  a  writ  of  sequestration  in 
Chancery  has  heretofore  had,  and  the  proceeds  of  such 
sequestration  may  be  dealt  with  in  the  same  manner  as 
the  proceeds  of  writs  of  sequestration  have  heretofore  been 
dealt  with  by  the  Court  of  Chancery. 

Order  XLVIL    This  writ  will  be  found  post^  Appendix  (P.),  Porm  10. 
See  also  Ch.  G.  Order  XXIX.,  Rule  3. 


OEDEK  XLVm. 

WRIT  OF  POSSESSION. 

1.  A  judgment  that  a  party  do  recoyer  possession  of  Writ  of 

1^  1.1*31  •Ji*  ■■  possession. 

any  land  may  be  enforced  by  writ  of  possession  m  manner ' 
heretofore  used  in  actions  of  ejectment  in  the  Superior 
Courts  of  Common  Law. 

2.  Where  by  any  judgment  any  person  therein  named 
is  directed  to  deliyer  up  possession  of  any  lands  to  some 
other  person,  the  person  prosecuting  such  judgment  shall, 
without  any  order  for  that  purpose,  be  entitled  to  sue  out 
a  writ  of  possession  on  filing  an  affidavit  shewing  due  ser- 
vice of  such  judgment  and  that  the  same  has  not  been 
obeyed. 

Order  XL VIII.,  Rule  1.  The  cii-cumstances  under  which  this  judg- 
ment can  be  entered  by  default  will  be  found  in  Order  XXIX., 
Rule  7,  arUe,  p.  251 ;  the  form  of  the  writ.  Appendix  (P.), 
Form  Impost:  see  also  Chit.  Arch.  Prac.,  vol.  ii.,  p.  1045. 


OBDEE  XLIX. 

WRIT  OP  DELIVERY. 

A  writ  for  delivery  of  any  property  other  than  land  or 
money  may  be  issued  and  enforced  in  the  manner  hereto- 

u 
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Writ  of      fore  in  use  in  actions  of  detinue  in  the  Superior  Courts  of 
delivery.     Common  Law. 

Older  XLIX.  For  what  purposes  this  writ  is  issued,  see  Order  XLIL, 
Rule  4,  ante,  p.  279 ;  the  form  of  writ  is  in  Appendix  (F,\ 
Form  8.  See  also  C.  L.  P.  Act,  1854,  s.  78 j  Mercantile  L.  A. 
Act,  1856,  s.  2. 


OEDEB  L. 

CHANGE  OF  PARTIES  BX   DEATH^  ETC. 

1.  An  action  shall  not  become  abated  by  reason  of  the 
marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if 
the  cause  of  action  survive  or  continue,  and  shall  not  be- 
come defective  by  the  assignment,  creation,  or  devolution 
of  any  estate  or  title  pendente  lite. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or 
devolution  of  estate  by  operation  of  law,  of  any  party  to 
an  action,  the  Court  or  a  judge  may,  if  it  be  deemed  neces- 
sary for  the  complete  settlement  of  all  the  questions  in- 
volved in  the  action,  order  that  the  husband,  personal 
representative,  trustee,  or  other  successor  in  interest,  if 
any,  of  such  party  be  made  a  party  to  the  action,  or  be 
served  with  notice  thereof  in  such  manner  and  form  as 
hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
judge  shall  think  just,  and  shall  make  such  order  for  the 
disposal  of  the  action  as  may  be  just. 

3.  In  case  of  an  assignment,  creation,  or  devolution  of 
any  estate  or  title  pendente  lite,  the  action  may  be  con- 
tinued by  or  against  the  person  to  or  upon  whom  sucb 
estate  or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy^ 
or  any  other  event  occurring  after  the  commencement  of 
an  action,  and  causing  a-  change  or  transmission  of  in- 
terest or  liability,  or  by  reason  of  any  person  interested 
eoming  intp  existence  after  the  commencement  of  the 
action,  it  becomes  necessary  or  desirable  that  any  person 
not  already  a  party  to  the  action  should  be  made  a  party 
thereto,  or  that  any  person  already  a  party  thereto  should 
be  made  a  party  thereto  in  another  capacity,  an  order  that 


CHAP  v.]  BULBS  OF  COURT.  291       ' 

the  proceedings  in  the  action  shall  be  carried  on  between  Chsnge  of 
the  continuing  parties  to  the  action,  and  such  new  party  ?*'^if*'^^ 
or  parties,  may  be  obtained  ex  parte  on  application  to  the 
Court  or  a  judge,  upon  an  allegation  of  such  change,  or 
transmission  of  interest  or  liability,  or  of  such  person 
interested  haying  come  into  existence. 

5.  An  order  so  obtained  shall,  unless  the  Court  or  judge 
shall  otherwise  direct,  be  served  upon  the  continuing 
party  or  parties  to  the  action,  or  their  solicitors,  and  also 
upon  each  such  new  party,  unless  the  person  making  the 
application  be  himself  the  only  new  party,  and  the  order 
shall  from  the  time  of  such  seryice,  subject  neyertheless 
to  the  next  two  following  rules,  be  binding  on  the  persons 
served  therewith,  and  every  person  served  therewith  who 
is  not  already  a  party  to  the  action  shall  be  bound  to 
enter  an  appearance  thereto  within  the  same  time  and  in 
the  same  manner  as  if  he  had  been  served  with  a  writ  of 
summons. 

6.  Where  any  person  who  is  under  no  disability  or 
under  no  disability  other  than  coverture,  or  being  under 
any  disability  other  than  coverture,  but  having  a  guardian 
ad  litem  in  the  action,  shall  be  served  with  such  order, 
such  person  may  apply  to  the  Court  or  a  judge  to  dis- 
charge or  vary  such  order  at  any  time  within  twelve  days 
thereof. 

7.  Where  any  person  being  under  any  disability  other 
than  coverture,  and  not  having  had  a  guardian  ad  litem 
appointed  in  the  action,  is  served  with  any  such  order, 
such  person  may  apply  to  the  Court  or  a  judge  to  dis* 
charge  or  vary  such  order  at  any  time  within  twelve  days 
from  the^  appointment  of  a  guardian  or  guardians  ad  litem 
for  sucb  party,  and  until  such  period  of  twelve  days  shall 
have  expired  such  order  shall  have  no  force  or  effect  as 
against  such  last-mentioned  pers5n. 

Order  L.  The  proviBions  in  this  Order  are  an  extension  of  those 
contained  in  sees.  136-142  of  15  &  16  Vict.  c.  76,  and  enable 
other  parties  to  be  called  in  when  they  have  become  interested 
owing  to  the  devolution  of  estate.  As  to  the  former  practice, 
see  2  Chit.  Prac.  (12th  ed.),  1569-1576. 

U  2 
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ORDER  LI. 

TBAKSFEBS  Ain>  CONSOLIDATION. 

1.  Any  action  or  actions  may  be  transferred  from  one 
division  to  another  of  the  High  Court  or  from  one  jndge 
to  another  of  the  Chancery  Division  by  an  order  of  the 
Lord  Chancellor,  provided  that  no  transfer  shall  be  made 
from  or  to  any  division  without  the  consent  of  the  pre- 
sident of  the  division. 

2.  Any  action  may,  at  any  stage,  be  transferred  from 
one  division  to  another  by  an  order  made  by  the  Court  or 
any  judge  of  the  division  to  which  the  action  is  assigned : 
provided  that  no  such  transfer  shall  be  made  without  the 
consent  of  the  president  of  the  division  to  which  the 
action  is  proposed  to  be  transferred. 

3.  Any  action  transferred  to  the  Chancery  Division  or 
the  Probate  Division,  shall^  by  the  order  directing  the 
transfer,  be  directed  to  be  assigned  to  one  of  the  judges  of 
such  division  to  be  named  in  the  order. 

4.  Actions  in  any  division  or  divisions  may  be  con- 
solidated by  order  of  the  Court  or  a  judge  in  the  manner 
heretofore  in  use  in  the  Superior  Courts  of  Common 
Law. 

Order  LI.,  Bule  2.  This  rule  and  the  preceding  one  are  necessary  to 
prevent  any  abuse  of  the  power  to  choose  in  which  division  an 
action  shall  be  commenced,  given  to  plaintiffs  in  sec  11,  ante, 
p.  167.    See  also  Order  V..  Rule  4,  ante,  p.  197. 

Order  LI.,  Kule  3.  This  rule  enjoins  the  same  practice  with  regaid. 
to  actions  transferred  as  was  already  directed  respecting  actions 
commenced  in  the  Chancery  Division  by  Order  V.,  Rule  4,  ante, 
p.  197,  which  is  in  acoordtjice  with  the  previous  practice  in  the 
Court  of  Chancery. 

Order  LL,  Rule  4.  See  Order  XVL,  Rule  9,  ante,  p.  223,  giving 
further  powers  of  this  nature,  and  the  observations  thereunder ; 
also  Order  XVII.,  Rule  1,  ante,  p.  226 ;  36  &  37  Vict.  c.  66, 
s.  36,  ante,  p.  124 ;  5  Vict,  c  6,  s.  30,  and  Ch.  C.  Order  VL, 
Rule  6« 
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OEDER  Ln. 

INTfiRLOGTJTOBY  OBDEBS  AS  TO  UANDAMUS  INJUKOTIOKS  OB 
INTEBIM  PBESEBYATION  OF  PBOPEBTY,  ETO. 

1.  When  by  any  contract  a  prim&  facie  case  of  liability 
is  established,  and  there  is  alleged  as  matter  of  defence  a 
right  to  be  relieved  wholly  or  partially  from  snch  liability, 
the  Court  or  a  jndge  may  make  an  order  for  the  preserra- 
tion  or  interim  custody  of  the  subject-matter  of  the  liti- 
gation, or  may  order  that  the  amount  in  dispute  be 
brought  into  Court  or  otherwise  secured. 

2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the 
application  of  any  party  to  any  action,  to  make  any  order 
for  the  sale,  by  any  person  or  persons  named  in  such 
order,  and  in  such  manner,  and  on  such  terms  as  to  the 
Court  or  judge  may  seem  desirable,  of  any  goods,  wares,  or 
merchandise  which  may  be  of  a  perishable  nature  or  likely 
to  injure  from  keeping,  or  which  for  any  other  just  and 
sufficient  reason  it  may  be  desirable  to  have  sold  at  once. 

3.  It  shall  be  lawful  for  a  Court  or  a  judge,  upon  the 
application  of  any  party  to  an  action,  and  upon  such  terms 
as  may  seem  just,  to  make  any  order  for  the  detention, 
preservation,  or  inspection  of  any  property,  being  the 
subject  of  such  action,  and  for  all  or  any  of  the  purposes 
aforesaid  to  authorize  any  person  or  persons  to  enter  upon 
or  into  any  land  or  building  in  the  possession  of  any  party 
to  such  action,  and  for  all  or  any  of  the  purposes  aforesaid 
to  authorize  any  samples  to  be  taken,  or  any  observation 
to  be  made  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtaining  full 
information  or  evidence. 

4.  An  application  for  an  order  under  section  25,  sub- 
section 8,  of  the  Act,  or  under  Rules  2  or  3  of  this  Order, 
may  be  made  to  the  Court  or  a  judge  by  any  party.  If 
the  application  be  by  the  plaintiff  for  an  order  under  the 
said  sub-section  8  it  may  be  made  either  ex  parte  or  with 
notice,  and  if  for  an  order  under  the  said  Bules  2  or  8  of 
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interiocu-  this  Order  it  may  be  made  after  notice  to  the  defendant  at 
tory  orders  j^j^y  jim^  after  the  issno  of  the  writ  of  snmmons,  and  if  it 
aLmntt^"  be  by  any  other  party,  then  on  notice  to  the  plaintiflf,  and 
junctioM,   j^j.  ^jjy  tin^Q  lifter  appearance  by  the  party  making  the 

prcserva-    application. 

*|«°®^  5.  An  application  for  an  order  nnder  Eule  1  may  be 

^  '^"^^^'^  ^  made  by  the  plaintiff  at  any  time  after  his  right  thereto 
appears  from  the  pleadings ;  or,  if  there  be  no  pleadings, 
is  made  to  appear  by  affidavit  or  otherwise  to  the  satisfac- 
tion of  the  Gonrt  or  a  judge. 

6.  Where  an  action  is  brought  to  recoyer,  or  a  defendant 
in  his  statement  of  defence  seeks  by  way  of  connter-claim 
to  recoyer  specific  property  other  than  land,  and  the  party 
from  whom  such  recovery  is  sought  does  not  dispute  the 
title  of  the  party  seeking  to  recoyer  the  same,  but  claims 
to  retain  the  property  by  virtue  of  a  Hen  or  otherwise  as 
security  for  any  sum  of  money,  the  Court  or  a  judge  may, 
at  any  time  after  such  last-mentioned  claim  appears  from 
the  pleadings,  or,  if  there  be  no  pleadings,  by  affidavit  or 
otherwise  to  the  satisfaction  of  such  Court  or  judge,  order 
that  the  party  claiming  to  recover  the  property  be  at 
liberty  to  pay  into  Court,  to  abide  the  event  of  the  action, 
the  amount  of  money  in  respect  of  which  the  lien  or 
security  is  claimed,  and  such  further  sum  (if  any)  for 
interest  and  costs  as  such  Court  or  judge  may  direct,  and 
that  upon  such  payment  into  Court  being  made,  the  pro- 
perty claimed  be  given  up  to  the  party  claiming  it. 

Order  LI  I.,  Bule  3.  These  three  rules  give  powers  which  may  be 
extremely  useful,  but  as  they  are  very  stringent,  and  will  require 
to  be  exercised  with  great  care  to  avoid  perpetrating  injustioe, 
they  are  very  properly  restricted  to  the  persons  of  the  judges 
themselves,  and  cannot  be  deputed  to  masters  or  registrars.  See 
Order  LIV.,  Rule  2,  poet,  p.  296.  See  Rules  4  and  5,  supm, 
as  to,  by  whom,  and  when  applications  for  orders  under  these 
rules  may  be  made.  See  also  C.  L.  P.  Act,  1852,  ss.  114, 116  ; 
C.  L.  P.  Act,  1874,  s.  68 ;  Patent  L.  A.  Act,  1852,  s.  42. 

Order  LIT.,  Rule  6.  This  rale  will  confer  the  greatest  benefit  on 
plaintiflfs,  by  enabling  them  at  once  to  obtain  possession  of  pro- 
perty which  may  be  of  importance  to  them,  while  it  can  in  no 
case  work  injustice  to  defendants,  and  will  often  be  of  great  ser- 
vice even  to  them. 
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OBDEB  Lin. 

MOTIONS  AND  OTHSR  APPLICATIONS. 

1.  Where  by  these  Bules  any  application  is  antiiorized 
to  be  made  to  the  Conrt  or  a  judge  in  an  action,  snoh  ap- 
plication, if  made  to  a  Divisional  Court  or  to  a  judge  in 
Court,  shall  be  made  by  motion. 

2.  No  rule  or  order  to  shew  cause  shall  be  granted  in 
any  action,  except  in  the  cases  in  which  an  application  for 
such  rule  or  order  is  expressly  authorized  by  these  Bules. 

3.  Except  where  by  the  practice  existing  at  the  time  of 
the  passing  of  the  said  Act  any  order  or  rule  has  hereto- 
fore been  made  ex  parte  absolute  in  the  first  instance,  and 
except  where  by  these  Bules  it  is  otherwise  provided,  and 
except  where  the  motion  is  for  a  rule  to  show  cause  only, 
no  motion  shall  be  made  without  previous  notice  to  the 
parties  affected  thereby.  But  the  Court  or  judge,  if  satis- 
fied that  the  delay  caused  by  proceeding  in  the  ordinary 
way  would  or  might  entail  irreparable  or  serious  mischief, 
may  make  any  order  ex  parte  upon  such  terms  as  to  costs 
or  otherwise,  and  subject  to  such  undertaking,  if  any,  as 
the  Court  or  judge  may  think  just ;  and  any  party  affected 
by  such  order  may  move  to  set  it  aside. 

4.  Unless  the  Court  or  judge  give  special  leave  to  the 
contrary  there  must  be  at  least  two  clear  days  between 
the  service  of  a  notice  of  motion  and  the  day  named  in  the 
notice  for  hearing  the  motion. 

5.  If  on  the  hearing  of  a  motion  or  other  application 
the  Court  or  judge  shall  be  of  opinion  that  any  person  to 
whom  notice  has  not  been  given  ought  to  have  or  to  have 
had  such  notice,  the  Court  or  judge  may  either  dismiss 
the  motion  or  application,  or  adjourn  the  hearing  thereof, 
in  order  that  such  notice  may  be  given,  upon  such  terms, 
if  any,  as  the  Court  or  judge  may  think  fit  to  impose. 

6.  The  hearing  of  any  motion  or  application  may  from 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the 
Court  or  judge  shall  think  fit. 

7.  The  plaintiff  shall,  without  any  special  leave,  be  at 
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Motions      liberty  to  serve  any  notice  of  motion  or  other  notice,  or 

tnd  other    ^j^j  petition  or  snmmons  upon  any  defendant,  who,  haying 

UonT     been  duly  served  with  a  writ  of  snmmons  to  appear  in  the 

•action,  has  not  appeared  within  the  time  limited  for  that 

purpose. 

8.  The  plaintiff  may,  by  leave  of  the  Court  or  a  judge  to 
be  obtained  ex  parte,  serve  any  notice  of  motion  upon  any 
defendant  along  with  the  writ  of  summons,  or  at  any  time 
after  service  of  the  writ  of  summons  and  before  the  time 
limited  for  the  appearance  of  such  defendant. 

Order  LIII.,  Kule  3.  It  is  difficult  to  understand  the  reason  for  this 
role.  Its  effects  will  be  somewhat  anomalous ;  for  instance,  a 
motion  for  a  new  trial  under  Order  XXXIX.,  ante  p.  274,  will  be 
for  a  rule  to  shew  cause,  while  a  motion  to  enter,  set  aside,  or 
yary  a  judgment  under  Order  XL.,  ante  p.  275,  will  not  be  so ; 
but  cause  will  be  shewn  in  the  first  instance,  and  the  rule  be  dts* 
charged  or  made  absolute  at  once,  as  the  case  may  be. 


OBDEB  LIV. 

APPLICATIONS  AT  CHAUBERS. 


1.  Every  application  at  chambers  authorized  by  these 
Bules  shall  be  made  in  a  summary  way  by  summons. 

2.  In  the  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions,  a  master,  and  in  the  Probate,  Divorce,  and 
Admiralty  Division  a  registrar,  may  transact  all  such  busi- 
ness and  exercise  all  such  authority  and  jurisdiction  in 
respect  of  the  same  as  under  the  Act  or  the  Schedule 
thereto,  or  these  Bules  may  be  transacted  or  exercised  by 
a  judge  at  chambers,  except  in  respect  of  the  following 
proceedings  and  matters ;  that  is  to  say, — 

All  matters  relating  to  criminal  proceedings  or  to  the 

liberty  of  the  subject : 
The  removal  of  actions  from  one  division  or  judge  to 

another  division  or  judge : 
The  settlement  of  issues,  except  by  consent : 
Discovery,  whether  of  documents  or  otherwise,  and 

inspection,  except  by  consent : 
,  Appeals  from  district  registrars : 
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Interpleader  other  than  snch  matters  arising  in  inter-  Appiica- 

pleader  as  relate  to  practice  only,  except  by  consent :  chaLbew 
Prohibitions : 

Injunctions  and  other   orders  under  sub-section  8  of 
■  section  25  of  the  Act,  or  under  Order  LII.,  Bules  1, 

2,  and  3,  respectiyely : 
Awarding  of  costs,  other  than  the  costs  of  any  proceed* 

ing  before  such  master  : 
Beviewing  taxation  of  costs  : 
Charging  orders  on  stock  funds,  annuities,  or  share  of 

dividends  or  annual  produce  thereof: 
Acknowledgments  of  married  women  : 

3.  If  any  matter  appears  to  the  master  proper  for  the 
decision  of  a  judge  the  master  may  refer  the  same  to  a 
judge,  and  the  judge  may  either  dispose  of  the  matter,  or 
refer  the  same  back  to  the  master  with'such  directions  as 
he  may  think  fit. 

4.  Any  person  afiected  by  any  order  or  decision  of  a 
master  may  appeal  therefrom  to  a  judge  at  chambers. 
8uch  appeal  shall  be  by  summons,  within  four  days  after 
the  decision  complained  of,  or  such  further  time  as  may 
be  allowed  by  a  judge  or  master. 

5.  An  appeal  from  a  master's  decision  shall  be  no  stay 
of  proceeding  unless  so  ordered  by  a  judge  or  master. 

6.  In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Division  every  appeal  to  the  Court  from  any  decision  at 
chambers  shall  be  by  motion,  and  shall  be  made  within 
eight  days  after  the  decision  appealed  against. 

Order  LIY.,  Rule  2.  This  rule  is  somewhat  similar  to  B.  G.  M.  T., 
1867,  framed  under  30  &  31  Yict.  c.  68,  except  that  rather  more 
powers  are  now  given  to  the  masters.  Under  the  above-men- 
tioned rules  there  were  four  exceptions  to  their  powers  which 
do  not  now  exist,  viz. :  1.  Referring  causes.  2.  Altering  the 
register  of  joint  stock  companies.  3.  Staying  proceedings  after 
verdict ;  and  4.  Granting  leave  to  sue  in/ormd  pauperis.  There 
are  now  also  two  exceptions  to  their  powers  respecting  matters 
which  did  not  arise  before,  viz.,  the  settlement  of  issues,  and 
appeals  from  district  registraiB. 

From  the  wordmg  of  this  rule  it  appears  that  by  the  consent  of 
both  parties  jurisdiction  may  be  given  in  the  settlement  of 
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issaes,  discovery,  or  interpleader ;  but  that  in  the  other  matters  ex- 
cepted, they  are  incapable  of  acting  either  with  or  without  consent. 
Order  LIV.,  Rule  6.  Two  clear  days'  notice  must  be  given  of  such 
appeal.  See  Order  LIII.,  Rules  3  and  4,  ante,  p.  295.  This  Order 
is  very  carelessly  framed,  as  under  it  there  is  no  possibility  of 
an  appeal  from  any  decision  at  Chambers  made  in  vacation  time 
more  than  eight  days  before  the  sitting  of  the  Court.  See  36  & 
37  Vict.  c.  66,  8.  50,  ante,  p.  131. 


OBDEE  LV. 

COSTS. 

€ost«.  Subject  to  the  provisions  of  the  Act,  the  costs  of  and 

incident  to  all  proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court ;  but  nothing  herein  contained 
shall  depriye  a  trustee,  mortgagee,  or  other  person  of  any 
right  to  costs  out  of  a  particular  estate  or  fund  to  which 
he  would  be  entitled  according  to.  the  rules  hitherto  acted 
upon  in  Courts  of  Equity:  Proyided,  that  where  any 
action  or  issue  is  tried  by  a  jury,  the  costs  shall  follow 
the  event,  unless  upon  application  made  at  the  trial  for 
'  good  cause  shewn  the  judge  before  whom  such  action  or 

issue  is  tried  or  the  Court  shall  otherwise  order. 

Order  LV.  This  Order  as  originally  framed  left  costs  in  every  in- 
stance in  the  discretion  of  the  Court,  and  thereby  in  one  stroke 
repealed  soores  of  Acts  of  Parliament.  The  last  clause  added 
in  committee  shortly  before  the  passing  of  the  Act,  in  conse- 
quence of  the  strong  remonstrances  of  such  members  as  belonged 
to  the  Common  Law  Bar,  will  no  doubt  leave  costs  much  as  they 
used  to  be  in  trials  by  jury;  but  it  remains  to  be  seen  what 
effect  the  Court  may  hold  the  Order  has  on  qui  tarn  actions. 

An  additional^  Order  in  Council  dated  12th  of  August,  and  pub- 
lished in  the  London  Oazette  of  24th  August,  1875,  gives  the 
scale  of  costs  to  be  allowed.    See  po$t,  chap.  vii. 


OEDER  LVI. 

NOTICES  AND  PAPER,   ETC. 

1.  All  notices  required  by  these  Bules  shall  be  in 
writing,  unless  expressly  authorized  by  a  Court  or  judge 
to  be  given  orally. 
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2.  Proceedings  required  to  be  printed  shall  be  printed  Notices  and 
on  cream  wove  machine  drawing  foolscap  folio  paper,  p^p*"^' ^^* 
19  lbs.  per  mill  ream,  or  thereabouts,  in  pica  type  leaded, 

with  an  inner  margin  about  three  quarters  of  an  inch 
wide,  and  an  outer  margin  about  two  inches  and  a  half 
wide. 

3.  Any  afiSdavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript. 

As  to  printing  documenta,  see  Additional  Orders,  post,  chap.  Vii. 


OEDER  LVn. 

TIMS. 


1.  Where  by  these  Rules,  or  by  any  judgment  or  order  Time, 
given  or  made  after  the  commencement  of  the  Act,  time 

for  doing  any  act  or  taking  any  proceedings  is  limited  by 
months,  not  expressed  to  be  lunar  months,  such  time  shall 
le  computed  by  calendar  months. 

2.  Where  any  limited  time  less  than  six  days  from  or     . 
:after  any  date  or  event  is  appointed  or  allowed  for  doing 
any  act   or  taking  any  proceeding,  Sunday,  Christmas 
Day,  and  Good  Friday  shall  not  be  reckoned  in  the  com- 
putation of  such  limited  time. 

3.  Where  the  time  for  doing  any  act  or  taking  any  pro- 
<2eeding  expires  on  a  Sunday,' or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  such  act  or  pro- 
<seeding  cannot  be  done  or  taken  on  that  day,  such  act  or 
proceeding  shall,  so  far  as  regards  the  time  of  doing  or 
taking  the  same,  be  held  to  be  duly  done  or  taken  if  done 
or  taken  on  the  day  on  which  the  offices  shall  next  be 
open. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the 
long  vacation,  unless  directed  by  a  Court  or  a  judge. 

5.  The  time  of  the  long  vacation  shall  not  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed  by 
these  Rules  for  filing,  amending,  or  delivering  any  plead- 
ing, unless  otherwise  directed  by  a  Court  or  a  judge. 

6.  A  Court  or  a  judge  shall  have  power  to  enlarge  or 
abridge  the  time  appointed  by  these  Rules,  or  fixed  by  any 
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order  enlarging  time,  for  doing  any  act  or  taking  any  pro- 
ceeding, npon  such  terms  (if  any)  as  the  justice  of  the 
case  may  require,  and  any  such  enlargement  may  be 
ordered  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed  or 
allowed. 

Order  LVIL,  Rale  3.  This  rule  and  the  two  preceding  ones  are  most 
useful,  and  will  be  found  to  save  considerable  inconvenience. 

Order-LVU.,  Bule  4.  This  rule  leaves  the  practice  as  it  was  before, 
giving  power  to  vary  it    See  2  &  3  WiU.  4,  c.  89,  a  11. 

Order  LYII.,  Rule  5.  This  is  a  slight  variation  of  the  previous  pro- 
cedure. By  R.  G.  H.  T.,  1853,  r.  9,  it  was  directed  that  if  the 
time  for  pleading  had  not  expired  h^art  the  10th  August,  the 
party  called  on  to  plead  should  have  the  same  number  of  days 
for  tiiat  purpose  as  if  the  previous  pleadixig  had  been  delivered 
or  filed  on  the  24th  October. 


OBDEB  LVm. 

APPEALS. 

1.  Bills  of  exceptions  and  proceedings  in  error  shall  be 
abolished. 

2.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way 
of  rehearing,  and  shall  be  brought  by  notice  of  motion  in 
a  summary  way,  and  no  petition,  case,  or  other  formal 
proceeding  other  than  such  notice  of  motion  shall  be 
necessary.  The  appellant  may  by  the  notice  of  motion 
appeal  from  the  whole  or  any  part  of  any  judgment  or 
order,  and  the  notice  of  motion  shall  state  whether  the 
whole  or  part  only  of  such  judgment  or  order  is  com- 
plained of,  and  in  the  latter  case  shall  specify  such  part. 

3.  The  notice  of  appeal  shall  be  serred  upon  all  parties 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
to  serve  parties  not  so  affected ;  but  the  Court  of  Appeal 
may  direct  notice  of  the  appeal  to  be  serred  on  all  or  any 
parties  to  the  action  or  other  proceeding,  or  upon  any 
person  not  a  party,  and  in  the  meantime  may  postpone  or 
adjourn  the  hearing  of  the  appeal  upon  such  terms  as  may 
seem  just,  and  may  give  such  judgment  and  make  sucL 
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order  as  might  have  been  giyen  or  made  if  the  persons  Appeals. 
serred  with  such  notice  had  been  originally  parties.    Any 
notice  of  appeal  may  be  amended  at  any  time  as  to  the 
Court  of  Appeal  may  seem  fit. 

4.  Notice  of  appeal  from  any  judgment,  whether  final 
or  interlocutory,  shall  be  a  fourteen  days'  tfotice,  and 
notice  of  appeal  from  any  interlocutory  order  shall  be  a 
four  days'  notice. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  and 
duties  as  to  amendment  and  otherwise  of  the  Court  of 
First  Instance,  together  with  full  discretionary  power  to 
receive  further  eyidence  upon  questions  of  fact,  such  evi- 
dence to  be  either  by  oral  examination  in  court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner  or 
commissioner.  Such  further  evidence  may  be  given  with- 
out special  leave  upon  interlocutory  applications,  or  in  any 
case  as  to  matters  which  have  occurred  after  the  date  of 
the  decision  from  which  the  appeal  is  brought.  Upon 
appeals  from  a  judgment  after  trial  or  hearing  of  any 
cause  or  matter  upon  the  merits,  such  further  evidence 
(save  as  to  matters  subsequent  as  aforesaid)  shall  be  ad- 
mitted on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.  The  Court  of  Appeal  shall  have  power 
to  give  any  judgment  and  make  any  order  which  ought  to 
have  been  made,  and  to  make  such  further  or  other  order 
as  the  case  may  require.  The  powers  aforesaid  may  be 
exercised  by  the  said  Court,  notwithstanding  that  the 
notice  of  appeal  may  be  that  part  only  of  the  decision 
may  be  reversed  or  varied,  and  such  powers  may  also  be 
exercised  in  favour  of  all  or  any  of  the  respondents  or 
parties,  although  such  respondents  or  parties  may  not 
have  appealed  from  or  complained  of  the  decision.  The 
Court  of  Appeal  shall  have  power  to  make  such  order  as 
to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may 
seem  just. 

6.  It  shall  not,  under  any  circumstances,  be  necessary 
for  a  respondent  to  give  notice  of  motion  by  way  of  cross 
appeal,  but  if  a  respondent  intends,  upon  the  hearing  of 
the  appeal,  to  contend  that  the  decision  of  the  Court 
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Appeals  below  should  be  varied^  he  shall,  within  the  time  specified 
in  the  next  rule,  or  such  time  as  may  be  prescribed  by 
special  order,  give  notice  of  snch  intention  to  any  parties 
who  may  be  affected  by  such  contention.  The  omission  to 
give  such  notice  shall  not  diminish  the  powers  conferred 
by  the  Act  upon  the  Court  of  Appeal,  but  may,  in  the 
discretion  of  the  Court,  be  ground  for  an  adjournment  of 
the  appeal,  or  for  a  special  order  as  to  costs. 

7.  Subject  to  any  special]  order  which  may  be  made, 
notice  by  a  respondent  under  the  last  preceding  rule 
shall  in  the  case  of  any  appeal  from  a  final  judgment  be 
an  eight  days'  notice,  and  in  the  case  of  an  appeal  from 
an  interlocutory  order  a  two  days'  notice. 

8.  The  party  appealing  from  a  judgment  or  order  shall 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the- 
judgment  or  order  or  an  office  copy  thereof,  and  shall 
leave  with  him  a  copy  of  the  notice  of  appeal  to  be  filed,, 
and  such  officer  shall  thereupon  set  do¥m  the  appeal  by 
entering  the  same  in  the  proper  list  of  appeals,  and  it 
shall  come  on  to  be  heard  according  to  its  order  in  such 
list,  unless  the  Court  of  Appeal  or  a  judge  thereof  shall 
otherwise  direct,^  but  so  as  not  to  come  into  the  paper  for 
hearing  before  the  day  named  in  the  notice  of  appeal. 

9.  The  time  for  appealing  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding  up  of  a  com- 
pany under  the  provisions  of  the  Companies  Act,  1862,  or 
any  Act  amending  the  same,  or  any  order  or  decision 
made  in  the  matter  of  any  bankruptcy,  or  in  any  other 
matter  not  being  an  action,  shall  be  the  same  as  the  time 
limited  for  appeal  from  an  interlocutory  order  under 
Bule  15. 

10.  Where  an  ex  parte  application  has  been  refused  by 
the  Court  below,  an  application  for  a  similar  purpose  may 
be  made  to  the  Court  of  Appeal  ex  parte  within  four  days 
from  the  date  of  such  refusal,  or  within  such  enlarged 
time  as  a  judge  of  the  Court  below  or  of  the  Appeal  Court 
may  allow. 

11.  When  any  question  of  fact  is  involved  in  an  appeal, 
the  evidence  taken  in  the  Court  below  bearing  on  such 
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question  shall,  subject  to  auy  special  order,  be  brought  Appeals. 
before  the  Court  of  Appeal  as  follows : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the  pro- 
duction of  printed  copies  of  such  of  the  affidavits 
as  have  been  printed,  and  office  copies  of  such  of 
them  as  have  not  been  printed. 
(6.)  As  to  any  evidence  given  orally,  by  the  production 
of  a  copy  of  the  judge's  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient. 

12.  Where  evidence  has  not  been  printed  in  the  Court 
below,  the  Court  below  or  a  judge  thereof,  or  the  Court  of 
Appeal  or  a  judge  thereof,  may  order  the  whole  or  any 
part  thereof  to  be  printed  for  the  purpose  of  the  appeal. 
Any  party  printing  evidence  for  the  purpose  of  an  appeal 
without  such  order  shall  bear  the  costs  thereof,' unless  the 
Court  of  Appeal  or  a  judge  thereof  shall  otherwise  order. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as 
to  the  ruling  or  direction  of  the  judge  to  a  jury  or  asses- 
sors, the  Court  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  the  Court  may 
deem  expedient. 

14.  No  interlocutory  order  or  rule  from  which  there 
has  been  no  appeal  shall  operate  so  as  to  bar  or  prejudice 
the  Court  of  Appeal  from  giving  such  decision  upon  the 
appeal  as  may  seem  just. 

15.  No  appeal  from  any  interlocutory  order  shall,  ex- 
cept by  special  leave  pf  the  Court  of  Appeal,  be  brought 
after  the  expiration  of  twenty-one  days,  and  no  other 
appeal  shall,  except  by  such  leave,  be  brought  after  the 
expiration  of  one  year.  The  said  respective  periods  shall 
be  calculated  from  the  time  at  which  the  judgment  or 
order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the 
case  of  the  refusal  of  an  application,  from  the  date  of  such 
refusal.  Such  deposit  or  other  security  for  the  costs  to 
be  occasioned  by  any  appeal  shall  be  made  or  given  as 
may  be  directed  under  special  circumstances  by  the  Court 
of  Appeal. 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution 
ot  of  proceedings  under  the  decision  appealed  from,  except 
fio  &r  as  the  Court  appealed  from,  or  any  judge  thereof. 
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or  the  Court  of  Appeal,  may  so  order;  and  no  int-er* 
mediate  act  or  proceeding  shall  be  invalidated,  except  so 
far  as  the  Court  appealed  from  may  direct. 

17.  Wherever  under  these  Bules  an  application  may  be 
made  either  to  the  Court  below  or  to  the  Court  of  Appeal, 
or  to  a  judge  of  the  Court  below  or  of  the  Court  of  Appeal, 
it  shall  be  made  in  the  first  instance  to  the  Court  or  judge 
below. 

18.  Every  application  to  a  judge  of  the  Court  of  Appeal 
shall  be  by  motion,  and  the  provisions  of  Order  Lm.  shall 
apply  thereto. 

As  to  accepting  to  a  judge's  ruling,  see  observations,  ante,  pp.  88, 
103, 174 ;  C.  L.  P.  Act,  1862,  s.  1 ;  C.  L.  P.  Act,  1854,  s.  38; 
Ch.  C.  Order  XXXIX.,  Rules  2,  4. 


ORDER  LIX. 

EFFBGT  OF  KON-GOMPLIANOE. 


Non-compliance  with  any  of  these  Rules  shall  not  render 
the  proceedings  in  any  action  void  unless  the  Court  or  a 
judge  shall  so  direct,  but  such  proceedings  may  be  set 
aside  either  wholly  or  in  part  as  irregular,  or  amended,  or 
otherwise  dealt  with  in  such  manner  and  upon  such  terms 
as  the  Court  or  judge  shall  think  fit. 


ORDER  LX, 

OFFIOEBS. 

1.  All  officers  who  at  the  time  of  the  commencement  of 
the  said  Act  shall  be  attached  to  the  Court  of  Chancery 
shall  be  attached  to  the  Chancery  Division  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the  com* 
mencement  of  the  said  Act  shall  be  attached  to  the  Court 
of  Queen's  Bench  shall  be  attached  to  the  Queen's  Bench 
Division  of  the  said  High  Court ;  and  all  officers  who  at 
the  time  of  the  commencement  of  the  said  Act  shall  be 
attached  to  the  Court  of  Common  Pleas  shall  be  attached 
to  the  Common  Pleas  Division  of  the  said  High  Court ; 
and  all  officers  who  at  the  time  of  the  commencement  of 
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the  said  Act  shall  be  attached  to  the  Court  of  Exchequer  OfScenu 
shall  be  attached  to  the  Excheqner  Diyision  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  Act  shall  be  attached  to  the  Court 
of  Probate,  the  Court  of  Divorce,  and  the  Court  of  Ad- 
miralty respectively,  shall  be  attached  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  said  High  Court. 
2.  Officers  attached  to  any  division  shall  follow  the 
appeals  from  the  same  division,  and  shall  perform  in  the 
Court  of  Appeal  analogous  duties  in  reference  to  such 
appeals  as  the  registrars  and  officers  of  the  Court  of 
Chancery  usually  performed  as  to  re-hearings  in  the  Court 
of  Appeal  in  Chancery,  and  as  the  masters  and  officers  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer respectively  performed  as  to  appeals  heard  by  the 
Court  of  Exchequer  Chamber. 


OEDEE  LXI. 

SITTINOS   AKD  VACATIONS. 


1.  The  sittings  of  the  Court  of  Appeal  and  the  sittings  Sittings 

'  in  London  and  Middlesex  of  the  High  Court  of  Justice  J?^''*'*' 
shall  be  four  in  every  year,  viz.,  the  Michaelmas  sittings^ 
the  Hilary  sittings,  the  Easter  sittings,  and  the  Trinity 
sittings. 

The  Michaelmas  sittings  shall  commence  on  the  2nd  of 
November  and  terminate  on  the  21st  of  December;  the 
Hilary  sittings  shall  commence  on  the  11th  of  January 
and  terminate  on  the  Wednesday  before  Easter;  the 
Easter  sittings  shall  commence  on  the  Tuesday  after 
Easter  week,  and  terminate  on  the  Friday  before  Whit- 
sunday. 

The  Trinity  sittings  shall  commence  on  the  Tuesday 
after  Whitsun  week  and  terminate  on  the  8th  of  August. 

2.  The  vacations  to  be  observed  in  the  several  courts 
and  offices  of  the  Supreme  Court  shall  be  four  in  every 
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Sittings     year,  yiz.,  the  Long  yacation,  the  Christmas  yacation,  the 
t?^nl*^    Easter  vacation,  and  the  Whitsnn  vacation. 

The  Long  vacation  shall  <;ommence  on  the  10th  of 
August  and  terminate  on  the  24th  of  Octoher.  The 
Ohristmas  vacation  shall  commence  on  the  24th  of  De- 
cember, and  terminate  on  the  6th  of  January. 

The  Easter  vacation  shall  commence  on  Good  Friday 
and  terminate  on  Easter  Tnesday,  and  the  Whitsun  vaca* 
tion  shall  commence  on  the  Saturday  before  Whitsunday 
and  shall  terminate  on  the  Tuesday  after  Whitsunday. 

8.  The  days  of  the  commencement  and  termination  of 
each  sitting  and  vacation  shall  be  included  in  such  sitting 
and  vacation  respectively. 

4.  The  several  offices  of  the  Supreme  Court  shall  be 
open  on  every  day  of  the  year,  except  Sundays,  Good 
Friday,  Monday  and  Tuesday  in  Easter  week,  Whit  Mon- 
day, Christmas  day,  and  the  next  following  working  day, 
and  all  days  appointed  by  proclamation  to  be  observed  as 
days  of  general  fast,  humiliation,  or  thanksgiving. 

5.  Two  of  the  judges  of  the  High  Court  shall  be  selected 
at  the  commencement  of  each  long  vacation  for  the  hear- 
ing in  London  or  Middlesex  during  vacation  of  all  such 
applications  as  may  require  to  be  immediately  or  promptly 
heard.  Such  two  judges  shall  act  as  vacation  judges  for 
one  year  from  their  appointment.  In  the  absence  of 
arrangement  between  the  judges,  the  two  vacation  judges 
shall  be  the  two  judges  last  appointed  (whether  as  judges 
of  the  said  High  Court  or  of  any  Court  whose  jurisdiction 
is  by  the  said  Act  transferred  to  the  said  High  Court) 
who  have  not  already  served  as  vacation  judges  of  any 
such  Court,  and  if  there  shall  not  be  two  judges  for  the 
time  being  of  the  said  High  Court  who  shall  not  have  so 
served,  then  the  two  vacation  judges  shall  be  the  judge  (if 
any)  who  has  not  so  served,  and  the  senior  judge  or  judges 
who  has  or  have  so  served  once  only  according  to  seniority 
of  appointment,  whether  in  the  said  High  Court  or  such 
other  Court  as  aforesaid.  The  Lord  Chancellor  shall  not 
be  liable  to  serve  as  a  vacation  judge. 

6.  The  vacation  judges  may  sit  either  separately  or  to- 
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gether  as  a  Divisional  Court  as  occasion  shall  require,  situngH 
and  may  hear  and  dispose  of  all  actions,  matters,  and  ^^  ^*^* 
other  business  to  whichever  division  the  same  may  be 
assigned.  No  order  made  by  a  vacation  judge  shall  be 
reversed  or  varied  except  by  a  divisional  Court  or  the 
Court  of  Appeal,  or  a  judge  thereof,  or  the  judge  who 
made  the  order.  Any  other  judge  of  the  High  Court  may 
sit  in  vacation  for  any  vacation  judge. 

7.  The  vacation  judges  of  the  High  Court  may  dispose 
of  all  actions,  mktters,  and  other  business  of  an  urgetit 
nature  during  any  interval  between  the  sittings  of  any 
division  of  the  High  Court  to  which  such  business  may  be 
assigned,  although  such  interval  may  not  be  called  or 
known  as  a  vacation. 

Order  LXI.  This  order  makes  a  sweeping  and  a  valuable  change  in 
the  times  of  the  sittings  of  the  Court.  While  preserving  the 
long  vacation,  which  experience  has  shewn  to  be  for  the  general 
benefit,  it  has  considerably  lengthened  the  periods  of  the  sittings 
of  the  Courts,  the  word  "  sittings  "  being  substituted  lor  **  term.** 
The  present  four  sittings  will  last  over  thirty-two  weeks,  instead 
of  being  crowded  into  about  twelve  as  the  terms  used  to  be, 
while  it  is  provided  by  the  Judicature  Act,  1873,  s.  30,  ante, 
p^  118,  that,  subject  to  vacations,  which  (with  the  exception  of 
the  long  vacation)  are  very  short,  trials  at  nisi  prius  in  Middle- 
sex and  London  shall  be  nearly  continuous ;  see  36  &  37  Vict 
c.  66,  88.  27,  28,  anie,  p.  116. 


ORDER  LXIL 

EXCEPTIONS  FBOM  THE  RULES. 

Nothing  in  these  Bales  shall  affect  the  practice  or  pro-  ExceptioM 
cedure  in  any  of  the  following  causes  or  matters :—  k^^^ 

Criminal  proceedings : 

Proceedings  on  the  Crown  side  of  the  Qneen^s  Bench 
Division : 

Proceedings  on  the  Revenue  side  of  the  Exchequer  Di- 
vision. 

Proceedings  for  Divorce  or  other  Matrimonial  Causes. 

Older  LXIL    See  sec.  19  of  this  Act,  excepting  ail  criminal  pro- 
ceedings from  the  fresh  procedure,  ante^  p.  173. 

X  2 


terms. 
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OEDEK  LXm. 

INTEBPBETATION  OF  TERMS. 

interpreta-      The  proYisions  of  the  100th  section  of  the  Act  shall 
^^^'^  ^^       apply  to  these  Enles. 

In  the  construction  of  these  Bnles,  unless  there  is  any- 
thing in  the  subject  or  context  repugnant  thereto,  the 
several  words  hereinafter  mentioned  or  referred  to  shall 
have  or  include  the  meanings  following  : — 
"  Person  "  shall  include  a  body  corporate  or  politic : 
^'  Probate  actions  "  shall  include  actions  and  other  mat- 
ters relating  to  the  grant  or  recall  of  probate  or  of 
letters  of  administration  other  than  common  form 
business : 
"  Proper  officer  "  shall,  unless  and  until  any  rule  to  the 
contrary  is  made,  mean  an  officer  to  be  ascertained 
as  follows : — 
(a.)  "Where  any  duty  to  be  discharged  under  the  Act 
or  these  Bules  is  a  duty  which  has  heretofore 
been  discharged  by  any  officer,  such  officer  shall 
continue  to  be  the  proper  officer  to  discharge 
the  same : 
(6.)  "Where  any  new  duty  is  under  the  Act  or  these 
Bules  to  be  discharged,  the  proper  officer  to 
discharge  the  same  shall  be  such  officer,  haying 
preyiously  discharged  analogous  duties,  as  may 
from  time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  an  officer  of  the  Supreme 
Court,  or  the  High  Court  of  Justice,  or  the 
Court  of  Appeal,  not  attached  to  any  division, 
by  the  Lord  Chancellor,  and  in  the  case  of  an 
officer  attached  to  any  division,  by  the  president 
of  the  division,  and  in  the  case  of  an  officer  at- 
tached  to  any  judge,  by  such  judge : 
*'  The  Act "  and  "  the  said  Act "  shall  respectively  mean 
the  Supreme  Court  of  Judicature  Act,  1873,  as 
amended  by  this  Act. 

See  sec.  100,  ante^  p.  155 ;  see  also  Additional  Eules  of  Court,  jpo«/, 
chap,  yii. 
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FIRST  SCHEDULE. 


APPENDICES. 


Summary  of  the  Forms  provided  in  the  Appendices  A,  B, 
C,  D,  E,  P,  to  the  Supreme  Court  of  Judieature  Act, 
1875. 

It  will  be  observed  that  many  of  these  forms  are  very  Summary 
verbose ;  and  although  the  Act  only  requires  precise  ^^  ^®"°'- 
information  of  the  nature  of  the  claim  and  defence^  as  the 
case  may.be,  the  forms  of  pleading  are  often  uselessly 
prolix,  and  contain  matter  which  could  have  been  dis- 
pensed with.  These  forms,  however,  need  not  be  en- 
tirely followed ;  it  is  only  necessary  that  they  be  in  con- 
formity with  the  spirit  of  the  Act.  We  have  already  made 
some  observations  respecting  pleadings  generally  (a);  and 
we  have  settled  other  forms  than  those  comprised  in 
Appendix  G,  in  the  hope  of  supplying  some  deficiencies, 
and  giving  practical  effect  to  the  presumed  intentions  of 
the  Legislature  (b), 

APPENDIX  A. 

Part  I. 

Forms  of  Writs  of  Summons,  and  appearances  and  proceedings  in  reference 
thereto     . Pages  310-314 

Part  II. 
General  indorsements  upon  vcrits       .         .         .     '    .         .     Pages  314-325 

APPENDIX  B. 

Notices  by  defendants  to  third  parties — Confession  of  defences — Notice  of  pay^ 
ment  into  Court — Acceptance  of  sum  paid  into  Court — Form  of  and  ansicers 
to  interrogatories — Affidavits  as  to  documents — Notices  to  produce — Notices  to 
inspect — Notices  to  admit — Setting  dovcn  special  case — Notices  of  trial — Form 
of  certificate  after  trial  by  jury—Affidavit  of  scripts  .     Pages  326-333 

(a)  Ante,  pp.  8G,  139, 157, 171, 172,    p.  304,  and  Appendix  C,  post,  p.  333. 
178,   189,  227-241 ;   Order  lix.  ante,        (5)  Po«t,  chap.  yi. 
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APPENDIX  a 

a^mmary  Pleadings  geneballt,  fomu  of  $iatemmt  of  <^aim8,  defences,  and  replies  in 
©f  Forms.  the  foihwing  actions: — AooomnU  stated — Admimstration  of  Estates—Agenct/ 
— Bills  of  exchange — Bills  of  lading — BotUmrg — Charterparty — Collision — 
Equipment  of  a  ship  —  False  imprisonment  —  Foreclosure  (defence,  counter-^ 
ohmj  and  replyy^-Fraud — Guarantee — Interest  suit  (Probate) — LandlordT 
and  tenant — Necessaries  for  ship^Negligence — Possess'on  of  ship—PromiS' 
scry  note — Probate  of  will  in  solemn  form — Beoocery  of  land — I^andhrd  and 
tenant — Salvage — Trespass  to  land — Demurrers        .         .     Pages  333-385- 

APPENDIX  D. 
Forms  of  judgments Page  3d(> 

APPENDIX  E. 

Forms  of  prcecipe  for  wrOs,  viz,: — Fieri  facia^^Elegit — Venditicm  exponas-^ 
Fieri  facias  de  bcmis  eoclesiastiGis — Sequestrari  facias  de  bonis  eodesiasticia^ 
Writ  of  sequestration^  Writ  cf  possession  Writ  of  delivery—  Writ  of  atta(A'- 
ment» 

APPENDIX  F 
F»rms  of  vriis  mentioned  in  Appendix  E,  together  with  other  writs.. 

Schedule  2 — Bepeal  of  Statutes. 
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PART  L 
F0BM8  OF  Wbits  of  BumcoKB,  &0. 

Title  In  ftill.  No.  1. 

18.7    .    IBere  putthe  Utter  and  nwnber,1 
In  the  High  Court  of  Justice.  Between  A,B.  Plaintiff, 

DiTisioD*  and 

CD.  and  ^.f*.  Defendants. 

YiCTOBiA,  by  the  grace  of  God,  dte. 

To  CD.  of  in  the  county  of  and  E.F.  of 

We  command  you.  That  within  eight  days  after  the  servioe  of  thi» 
writ  on  you,  inclusive  of  the  day  of  such  serrioe,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  Division  of  Our  High 

Court  of  Justice  in  an  action  at  the  suit  of  A,B. ;  and  take  notice,  that 
in  default  of  your  so  doing  the  plaintiff  may  proceed  therein,  and  Judg- 
ment may  be  given  in  your  absence.    Witness,  dtc. 
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Memorandum  to  he  9uh8cr^)ed  on  the  writ, 
N.B. — This  writ  is  to  be  served  within  (fwelve)  calendar  months  Purms  of 
from  the  date  thereof,  or  if  renewed,  from  the  date  of  !!.!2l?L 
such  renewal,  including  the  day  of  such  date,  and  not 
afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  by  entering  an 
appearance  [or  appearances]  either  personally  or  by  soli- 
citor at  the  [  ]  office  at 
Indorsements  to  be  made  an  the  wHt  before  issue  thereof,  Qi) 
Qlie  plaintiffs  claim  is  for,  <^. 

This  writ  was  issued  by  B,F.^  of  solicitor  for  the  said  plaintiff, 

who  resides  at  ,  or,  this  writ  was  issued  by  the  plaintiff  in  person 

who  resides  at  Imention  the  city^  toum,  or  parish,  and  €tlso  the 

name  if  the  street  and  number  qf  the  house  of  the  plaintiff's  residence^ 
^any\ 
Indorsement  to  be  made  on  the  writ  after  service  thereof. 
This  writ  was  served  by  X.T,  on  L.M,  [the  defendant  or  one  of  the 
defendants],  on  Monday,  the  day  of  ,  18    . 

(Signed)  XF. 


No.  2. 

Writ  for  service  out  of  the  jurisdidion,  or  where  notice  in  lieu  of  service  when  out  of 

is  to  be  given  out  of  the  Jurisdiction.  Iton."**^" 

187    .    IHere  put  the  letter  and  number.] 
In  the  High  Court  of  Justice.  Between  A,B,    Plaintiff, 

Division.  and 

CD.  and  E.F.    Defendants. 
YiOTOBiA,  by  the  grace  of  God,  Jtc, 
To  CD.  of 
We  command  you,  (7.Z>.,  that  within  [here  insert  the  number  of  days 
directed  by  the  Court  or  Judge  ordering  the  service  or  notice]  after  the 
service  of  this  writ  [or  notice  of  this  writ,  as  the  case  may  be]  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
.entered  for  you  in  the  Division  of  Our  High  Ck>urt  of  Justice  in 

an  action  at  the  suit  of  A.B, ;  and  take  notice,  that  in  default  of  your 
so  doing  the  plaintiff  may,  by  leave  of  the  Court  or  a  judge,  proceed 
therein,  and  judgment  may  be  given  in  your  absence.    Witness,  <£c. 
Memoranda  and  Indorsements  as  in  Form  No.  1. 
Indorsement  to  be  made  on  the  writ  brfore  the  issue  thereof. 
N.B. — This  v;rit  is  to  be  used  where  the  dtfendant  or  aU  the  defend" 
ants  or  one  or  more  defendant  or  defendants  is  or  are  out  qf  the  Juris- 
diction, (b) 

(a)  See  Order  ii.,  Rale  8 ;  Order  (h)  See   Order  li.,  Bale   5,  aate, 

iv.,  Rale  1 ;  Order  v.,  Roles  2  and  3 ;      p.  192. 
ante,  pp.  192,  195,  197. 
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[crap.  v. 


Notice  of 
writ  In  Hen 
of  service 
out  of  Juris- 
dictiou. 


No.  3. 

Notice  of  WrU  in  lieu  of  service  to  he  given  out  of  the  Jurisdiction, 

187    .    [Htreput  the  letter  and  number.'] 
Between  A,B.    Plain  tiff, 
and 
C.D^  E.F,,  and  O.H,    Defendants. 
To  G.H.,  of 
Take  notice,  that  A,B,i  of         has  commenced  an  action  against  you, 
OM.^  in  the  Division  of  Her  Majesty's  High  Court  of  Jiistioe  in 

England,  by  writ  of  that  Court,  dated  the  day  of  ,  a.d. 

18     ;  which  writ  is  indorsed  as  follows  [copy  in  full  the  indorsemente], 
and  you  are  required  within  days  after  the  receipt  of  this  notice, 

inclusive  of  the  day  of  such  receipt,  to  defend  the  said  action,  by 
causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to  the 
said  action ;  and  in  default  of  your  so  doing,  the  said  A.B.  may,  by 
leave  of  the  Court  or  a  judge,  proceed  therein,  and  judgment  may  be 
given  in  your  absenoe. 
You  may  appear  to  the  said  writ  by  entering  an  appearance  person- 


ally or  by  your  solicitor  at  the  [ 


]  office  at 
(Signed) 


A,B.  of 


ttr. 


or 


In  the  High  Court  of  Justice. 

Division,  (c) 


X  r.  of  <^. 

Solicitor  for  A,B, 


Admiralty 
vrtt. 


No,  4. 

Writ  in  Admiralty  action  in  rem, 

187    .    \_nere  put  the  letter  and  number.} 
In  the  High  Court  of  Justice* 
Admiralty  Division. 

,  Between  A.B.,  Plaintiff, 
and 
Owners, 

ViCTOBIA,  <tc. 

To  the  owners  and^rties  interested  in  the  ship  or  vessel  [Maryl 
[or  cargo^  Jtc.^  ai  the  case  may  Je]  of  the  port  of 

We  hereby  authorize  officer  of  Our  Supreme  Court,  and  all  and 

singular  his  substitutes,  to  arrest  the  ship  or  vessel  [Mary\  of  the  port 
of  and  the  cargo  laden  therein  [or  cargo,  <fcc.,  as  the  case  may  6c], 

and  to  keep  the  same  under  safe  arrest  until  he  shall  receive  further 
orders  from  Us.    And  We  command  you,  the  owners  and  other  pArtics 

(c)  See  Order  ii.,  Rule  5,  ante,  p.  195. 
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interested  in  the  said  ship  and  cargo  [or  cargo,  <^c.,  as  the  case  may  he] 
that  within  eight  days  after  the  arrest  of  the  said  vessel  [or  cargo,  dc, 
us  the  ease  may  he]  you  do  cause  an  appearance  to  be  entered  for  you  in 
the  Admiralty  Division  of  Our  High  Court  of  Justice  in  an  action  at 
the  suit  of  A,B. ;  and  take  notice,  that  in  default  of  your  so  doing  Our 
said  Court  will  proceed  to  hear  the  said  action  and  to  pronounce  judg- 
ment therein,  your  absence  notwithstanding,  (d) 


No.  6. 

Form  of  Memorandum  for  Renewel  Writ. 

In  the  High  Court  of  Justice. 

Division. 

Between  A,B,^  Plaintiff, 

and 

CZ>.,  Defendant. 

Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows  :— 

[Copy  original  un'it  and  the  indorsements.]  (e) 


No.  6. 
Memorandum  of  Appearance,  Appearances. 

187    .     [Here put  the  letter  andnumher,] 
High  Court  of  Justice. 
[Chancery]  Division. 

A,B.  V.  CO.,  and  otherg. 
Enter  an  appearance  for  in  this  action. 

Dated  this  day  of 

A'.r., 

Solicitor  for  tlie  Defendant. 
The  place  of  business  of  A^  Y,  is 
His  address  for  service  is 

or  [CD., 

Defendant  in  person. 
The  address  of  CD.  is 
His  address  for  service  is  .] 

The  said  defendant  [requires,  or,  does  not  require]  a  statement  of 
complaint  to  be  filed  and  delivered.  (/) 

(d)  See  Order  iL,  Rule  7 ;  Order  v.,         (e)  See  OrJer  viii.,  Rule  1,  ante,  p. 
Rules  11,  12,  ante,  pp.  193,  198-9.  202. 

(f)  See  Order  xii.,  Rule  10,  ante,  p.  209. 
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No.  7. 

[Here  put  the  letter  and  number.^ 
In  the  High  Court  of  Jastice. 

Qucen*8  Bench  {or  Chancery,  C.P.,  or,  Ac.)  Division. 

Between  A,B.,  Plaintiff, 
and 
C.D,f  and 
E.F.,  Defendants. 

The  defendant  CD.  limits  his  defence  to  part  only  of  the  property 
mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the  close  called 
"  the  Big  field." 

Yours,  &c. 

Solicitor  for  the  said  defendant  C,D» 
To  Mr.  Z.T,f  plaintifTa  solicitor  (g). 


GSVXRAL 
IXDOIUE- 

MDCTS. 

Cbftnoery. 


PART  II, 
Section  I. 

OSNEBAL  IKOOBSEMBKTS. 

Jn  Matters  assigned  hy  the  34M  Section  (h)  of  the  Act  to  the  Chaneery^ 

Division, 

1.  Creditor  to  administer  Estate, 

The  plaintifiTs  claim  is  as  a  creditor  of  X  Y^  of  deceased,  to 

have  the  [real  and]  personal  estate  of  the  said  X  F.  administered.  The 
defendant  CD,  is  sued  as  the  adminbtrator  of  the  said  XF.  [and  the 
defendants  E,F,  and  0,H.  as  his  co-heirs-at-law]. 

2.  Legatee  to  administer  Estate, 

The  plaintifTs  claim  is  as  a  legatee  under  the  will  dated  the 

day  of  18    ;  of  X,T,  deceased,  to  have  the  [real  and]  personal 

estate  of  the  said  X.  Y,  administered.    The  defendant  CD,  is  sued  as 

the  executor  of  the  said  X,Y,  [and  the  defendants  E,F,  and  0,H,  as 

his  devisees.] 

8.  Partnership, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  i)artner8hip 
dealings  between  the  plaintiff  and  defendant  [under  articles  of  partner* 
ship  dated  the  day  of  ],  and  to  have  the  affairs  of  the  part- 

nership wound  up. 

4.  By  Mortgagee, 

The  plaintifTs  claim  is  to  have  an  account  taken  of  what  is  due  to 

(g)  See  Order  xii.,  Rule  22,  ante,  p.  210. 
(A)  See  ante,  pp.  15,  101,  105,  121,  167,  171,  174;  and  post,  cc.  vi.,  ix. 
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him  for  principal^  iDterest,  and  oosts  on  a  mortgage  dated  the  day  Cbanrory. 

of  made  between  [or  hy  iiepasU  of  tide  deeds],  and  that  the 

mortgage  may  be  enforced  by  foreclosure  or  sale. 

5.  By  Mortgagor, 

The  plain tifiTs  claim  is  to  have  an  account  taken  of  what,  if  any  - 
thing,  is  due  on  a  mortgage  dated  and  made  between  [jparties], 

and  to  redeem  the  property  comprised  therein. 

6.  BaUing  PorHona. 

The  plaintiff's  claim  is  that  the  sum  of  l»,  which  by  an  inden- 

ture of  settlement  dated  ,  was  provided  for  the  portions  of  the 

younger  children  of  may  be  raised. 

7.  Execution  of  Traits, 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indentnro  dated 
and  made  between  ,  carried  into  execution. 

8.  CanceUation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between 

\^parti6s\  set  aside  or  rectified. 

9.  Specific  Performance.    , 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement  dated 
the  day  of  for  the  sale  by  the  plaintiff  to  the  defendant  of 

certain  [freelidd]  hereditaments  at 

Section  II. 
-  Money  Claims  where  no  Special  Indorsement  (t)  under  Order  III.^    gbi^ciul 

Rule  6.  iKDOtBR. 

The  plaintiff's  claim  is  I,  for  the  price  of  goods  sold.  Ooods  soiii. 

[This  Form  shaU  suffice  whether  the  claim  be  in  respect  (/  goods 
sold  and  delivered,  or  of  goods  bargained  and  soldJ] 

The  plaintiff's  claim  is  L  for  money  lent  [and  inieretQ.  Money  inA, 

The  plaintiff's  claim  is  L,  whereof  Z.  is  for  the  price  of  Several 

goods  sold,  and  I  for  money  lent,  and  7.  for  interest.  demnnds. 

Tlie  plaintiff^s  claim  is  /.  for  arrears  of  rent.  K«nt. 

The  plaintiff's  claim  is  I.  for  arrears  of  salary  as  a  clerk  [or  as  Salary,  &c. 

the  ease  may  be]. 

The  plaintiff's  claim  is  I,  for  interest  upon  money  lent.  Intorwt. 

The  plaintiff's  claim  is  I,  For  a  general  average  contribution.     Omrrai 

The  plaintiff's  claim  is  L  for  freight  and  demurrage.  FreJJht^  *c. 

The  plaintiff's  claim  is  /.  for  lighterage. 

The  plaintiff's  claim  is  /.  for  market  tolls  and  stallage.  Tviif. 

(0  Se«  ante,  p.  194. 
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[chap.  t. 


PeniiUies.  The  plaintifl*s  claim  is 

[  —  J 

The  plaintifiTs  claim  is 
dant  as  a  banker. 

The  plaintifiTs  claim  is 
money  expended]  as  a  solicitor. 
Oommiwion.      The  plaintifiTs  claim  is 


Banker^s 
baUuKO. 

Fees,  fcc.,  as 
aolicitora. 


L  for  penalties  under  the  Statute 
L  for  money  deposited  with  the  dcfen- 
I.  for  fees  for  work  done  [and  L 

L  for  commission  earned  as  [HtUe 


character  as  auctioneer^  cotton  broker^  dtc.]. 


Medical  at- 
tendance, Ice. 

Beturn  ot 
premium. 

Warehoiue 
rent 

Carriage  of 
goods. 

Use  and  oo- 


llie  plaintifiTs  claim  is 

The  plaintifiTs  claim  is 
|x>licies  of  insurance. 
The  plaintiff's  claim  is 

The  plaintifiTs  claim  is 

The  plaintifiTs  claim  is 

cupatloo  of  houses. 

Hire  of  goods.      The  plaintifiTs  claim  is 

Work  done. 

Board  and 

lodging. 

Schooling. 


Money 
received. 


The  plaintifiTs  claim  is 
The  plaintifiTs  claim  is 

The  plaintifiTs  claim  is 

of  X  r. 

The  plaintifiTs  claim  is 


I,  for  medical  attendances. 
I.  for  a  return  of  premiums  paid  upon 

L  for  the  warehousing  of  goods. 

L  for  the  carriage  of  goods  by  railway. 

Z.  for  the  use  and  occupation  of  a  house. 

I.  for  the  hire  of  [furniture], 
I.  for  work  done  as  a  surveyor. 
I,  for  board  and  lodging. 

/.  for  the  board,  lodging,  and  tuition 


Money  OTer- 
pald. 


l.  for  money  received  by  the  defendant 
as  solicitor  [or/aclorf  or  collector ,  or,  ikc.]  of  the  plaintiflf. 
FeesofofBoe.     The  plaintiff's  claim  is  I,  for  fees  received  by  the  defendant 

under  colour  of  the  ofiBce  of 

The  plaintifiTs  claim  is  I,  for  a  return  of  money  overcharged  for 

the  carriage  of  goods  by  railway. 

The  plaintifiTs  claim  is  I,  for  a  return  of  fees  overcharged  by 

the  defendant  as 

The  plaintifiTs  claim  is  L  for  a  return  of  money  deposited  with 

the  defendant  as  stakeholder. 

The  plaintiff^s  claim  is  I.  for  money  entrusted  to  the  defendant 

as  stakeholder,  and  become  payable  to  plaintiff. 

The  plaintifiTs  claim  is  L  for  a  return  of  money  entrusted  to 

the  defendant  as  agent  of  the  plaintiff. 

The  plaintifiTs  claim  is  L  for  a  return  of  money  obtained  from 

the  plaintiff  by  fraud. 
The  plaintifiTs  claim  is  I,  for  a  return  of  money  paid  to  the 

bymisuke.    defendant  by  mistake. 
Money  paid       The  plaintifiTs  claim  is  t  for  a  return  of  money  paid  to  the 

tJu^^w^*"  defendant  for  [work  to  he  done,  l^t  undone ;  or,  a  hill  to  he  taken  uj^ 
has  ftUed.     no^  taken  up,  or,  <fcc.] 

The  plaintiff's  claim  is  I,  for  a  return  of  mor.ey  paid  as  a 

deposit  upon  shares  to  be  allotted. 
Money  paid       The  plaintifiTs  claim  is  I,  for  money  paid  for  the  defendant  as 


Return  of 
money  by 
stakeholder. 

Money  won, 
from  stake- 
holder. 

Money 
entrusted 
to  agent. 

Money 
obtained 
by  fraud. 

Money  paid 


by  surety  for  ,  .  . 

defendant.       hlS  SUrety. 

Bent  paid. 


The  plaintiff's  claim  is 
defendant. 


K  for  money  paid  for  rent  due  by  the 
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The  plaintifTs  claim  is  h  upon  a  bill  of  exchange  accepted  [or  Money  p&id 

indors^  for  the  defendant's  accommodation.  £uo?bUL^ 

The  plaintiff's  claim  is  I,  for  a  contribution  in  respect  of  money  ContriimUon 

paid  by  the  plaintiff  as  surety.  ^  surety. 

The  plaintiff's  claim  is  h  for  a  contribution  in  respect  of  a  joint  Byoo-debior. 

debt  of  the  plaintiff  and  the  defendant,  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  I,  for  money  paid  for  calls  upon  shares^  Money  pafd 

against  which  the  defendant  was  bound  to  indemnify  the  plaintiff.  °' " 

The  plaintiffs  claim  is  /.  for  money  payable  under  an  award.     Money  pay- 

^  able  nnduT  awarJ. 

The  plaintiff's  claim  is  I,  upon  a  policy  of  insurance  upon  the  Lire  policy, 
life  of  X  r.,  deceased. 

The  plaintiff's  claim  is  I.  upon  a  bond  to  secure  payment  of  Money  bond. 
1,000?.,  and  interest. 

The  plaintiff's  claim  is  I,  upon  a  judgment  of  the           Court,  Foreign 

in  the  Empire  of  Russia.  judgment 

The  plaintiff's  claim  is  1,  upon  a  cheque  drawn  by  the  defen-  Biiu  or 

dant.  exch»g..fcc. 

The  plaintiff's  claim  is  /.  upon  a  bill  of  exchange  accepted  [or 

drawn  or  indorsed\  by  the  defendant. 

The  plaintiff's  claim  is  L  upon  a  promissory  note  made  [or 

indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  ?.  against  the  defendant  A.B.  as  ac- 

ceptor, and  against  the  defendant  CX>.  as  drawer  [or  indoner]  of  a  bill 
of  exchange. 

llie  plaintiff's  claim  is  l.  against  the  defendant  as  surety  for  Sarety. 

the  price  of  goods  sold. 

The  plaintiff's  claim  is  h  against  the  defendant  A.B,  as  prin- 

cipal, and  against  the  defendant  CD.  as  surety,  for  the  price  of  goods 
sold  [or  arrears  of  rent  y  or  for  money  lent,  or  for  money  received  by  the 
defendant  A.B,  as  traveller  for  the  plaintiffs,  or,  <tc.]. 

The  plaintiff's  claim  is  I.  against  the  defendant  ma  del  credere  na  cndert 

agent  for  the  price  of  goods  sold  [or  as  losses  under  apoUcy"].  ■*^"^' 

The  plaintiff's  claim  is  I.  for  calls  upon  shares.  Caiia. 

The  plaintiff's  claim  is  I.  for  crops,  tillage,  manure  [or  as  the  Waygoing 

case  may  he"]  left  by  the  defendant  as  outgoing  tenant  of  a  farm,  *^^ 


Section  III. 

Indorsement  for  Costs,  &c.  [add  to  thi  above  Foi-ms']. 

And  I.  for  costs ;  and  if  the  amount  claimed  be  paid  to  the 

plaintiff"  or  his  solicitor  within  four  days  [or  if  the  writ  is  to  be  served 
out  of  the  jurisdiction,  or  notice  in  lieu  of  service  aUoxoed,  insert  the 
time  for  appearance  limited  by  the  order']  from  the  service  hereof, 
further  proceedings  will  be  stayed  (Ar). 

(Jt)  See  Order  iii.,  Rule  7,  ante,  p.  194. 
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^gent,&& 


Arbitration. 


Assault.  &c 


By  husband 
and  wife. 

Against  hus- 
bud  and  wife. 

Solicitor. 


Bailment. 


Section  IV. 
Damages  emd  other  Claims, 

The  plaintifiTs  claim  is  for  damages  for  breacli  of  a  contract  to  employ 
the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal  from  the 
defendant's  employment  as  traveller  {and  I.  for  arrears  of  vxufes']. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrongfully 
quitting  the  plaintifiTs  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 
[oTy  etc.]  of  the  plaintiff  [and  L  for  money  received  asfaclar,  JtcS} 

AppreuUces.  The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  a  deed 
of  apprenticeship  of  XT.  to  the  defendant  [or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the 
award  of  X,  Y, 

The  plaintiff's  claim  is  for  damages  for  assanlt  [and  false  imjprison^ 
mentf  and  for  malicious  prosecuturn]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprisonment 
of  the  plaintiff  (7.Z>. 

The  plaintiff's  daim  is  for  damages  for  assault  by  the  defendant  CD. 

The  plaintiff's  claim  is  for  damages  for  injury  by  tbe  defendant's 
negligence  as  solicitor  of  the  plaintiff. 

llie  plaintiff^s  claim  is  for  damages  for  negligence  in  the  custody  of 
goods  [and  for  wrongfully  detaining  the  same']. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keeping  of 
goods  pawned  [and for  wrongfully^  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of 
furniture  lent  on  hire  [or  a  carriage  lent]^  [and  for  wrongfully ^  «fec,] 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  [or 
refusing]  to  pay  the  plaintiff's  cheque. 

Therplaintiff's  claim  is  for  damages  for  breach  of  a  contract  to'accept 
the  plaintiff's  drafts. 

The  plaintiff*s  claim  is  upon  a  bond  conditioned  not  to  carry  on  the 
trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  plaintiff's 
goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  plaintiff 
by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about 
the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about 
the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charterparty  of 
ship  [Mary], 

The  plaintiff's  claim  is  for  return  of  household  furniture,  or,  &c.,  or 
their  value,  and  for  damages  for  detaining  the  same. 


Pledge. 


Hire. 


Banker. 


Bill 


Bond. 


Carrier. 


Cbartcr 


Claim  fur 
return  of 
foods; 
daiuagw. 
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The  pUuntifTB  claim  is  for  wrongfully  depriying  plaintiff  of  goods^  DAmagw  for 
hoasehold  famiture,  &c  goods! 

The  plaintiff's  claim  is  for  damages  for  libel.  DeiamaUoii. 

The  plaintiff's  daim  is  for  damages  for  slander. 
The  plaintiff's  claim  is  in  replevin  for  goods  wrongfally  distrained,      pistraas. 

Beplevin. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining.  Wronfftii 

[TAif  Farm  shall  he  sufficient  whether  the  distress  complained  of  he  <>tatjPM>. 
wrongful  or  excessive^  or  irregular  ^  and  whether  the  daim  he  for 
damages  only,  or  for  doubie  valtte,'] 

Tlie  plaintiff's  clfdm  is  to  recover  possession  of  a  honse.  No.  in  Ejectment 

street,  or  a  farm  called  Blackacre,  sitnate  in  the  parish  of 
in  the  comity  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe  pro-  To  etubUsU 
pertyl  and  to  recover  the  rents  thereof.  ^vw  rents. 

[^The  two  previous  Forms  may  he  cofMnedJ] 

The  plaintiff's  claim  is  for  dower.  Dower. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  plaintiff's  Fbheiy. 
right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation  Fraud, 
on  the  sale  of  a  horse  [or  a  business^  or  shares^  or,  AcJ] 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation 
of  the  credit  of  A,B, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of  Oa&raiitee. 
guarantee  for  A,B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  in- 
demnify the  plaintiff  as  the  defendant's  agent  to  distrain. 

libe  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship  **  Poyal  insurance. 
Charter,"  and  freight  or  cargo  [or  for  return  of  premiums'], 

[This  Form  shall  he  sufficient  whether  the  loss  claimed  be  total  or 
partiat,"] 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insurance  upon  Fire  insur- 
house  and  furniture.  •'**^* 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  insure 
a  house. 

Th^  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  keep  a  Landioni 
house  in  repair.  '^  *«°^ 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  con- 
tained in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  from  Medical  man. 
the  defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  HischieTous 
dog.  ■'»*°»^ 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  [pr^  if  KegUgence. 
by  husband  and  wife,  to  the  plaintiffs  CDJ]  by  the  negligent  driving  of 
the  defendant  or  his  servants. 

The  plaintifi^s  claim  is  for  dami^es  for  injury  to  the  plaintiff  while  a 
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passoQgcr  on  tbe  defendants'  railway  by  the  niegligenoo  of  tlie  defendants* 

servants. 
The  plaintiffs  claim  is  for  damages  for  injary  to  the  plaintiff  at  the 

defendants'  railway  station,  from  the  defective  condition  of  the  station. 
Lord  Camp-       The  plaintifiTs  claim  is  as  executor  of  A,B.  deceased,  for  damages 

for  the  death  of  the  said  ^.J9.,  from  inj-jries  received  while  a  passenger 

on  the  defendants'  railway,  by  the  negligence  of  the  defendants'  servants. 
marriage?^'  ^^®  plaintiff's  claim  is  for  damages  for  breach  of  promise  of  marriage. 
Quare  im-  The  plaintiff's  claim  is  in  quare  impedit  fur 

Seduction.         The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the  plaintiff's 

daughter. 
Sale  of  goods.     The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  accept 

and  pay  for  gooda 
The  plaintiff's  claim  is  for  damages  for  non-delivery  \pr  short  de- 

livery,  or  defective  quality,  or  other  breach  of  contract  of  «a?e]  of 

cotton  [or,  <fec.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a  horse. 
SaIc  of  land.       The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or 
j9urcAase]  land. 

llie  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  let  \pr 
take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell 
[or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock  in  trade  of  a 
public-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for  title 
[or/or  quiet  enjoyment,  or,  ^c."]  in  a  conveyance  of  land. 
Trespass  to        The  plaintiff^B  claim  is  for  damages  for  wrongfully  entering  the  plain- 
tiff's land  and  drawing  water  from  his  well  [or  cutting  his  gnus,  or 
pulling  doum  his  timber,  or  putting  doum  his  fences,  or  removing  his 
gate,  or  using  his  road  or  path,  or  crossing  his  field,  or  depositing  sand 
ihere^  or  carrying  aimy  gravel  from  thence,  or  carrying  away  stones 
from  his  river"]. 
Support.  The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  the 

support  of  plaintiff's  land  [or  house,  or  mine]. 
Way.  'Die  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  a  way 

[public  highway  or  a  private  way]. 
Watercourse,      llie  plaintiffs  claim  is  for  damages  for  wrongfully  diverting  [or 
^  obstructing^  or  polluting,  or  diverting  water  from']  a  watercourse. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  discharging  water 
upon  the  plaintiff's  land  [or  into  the  plaintiff*s  mine]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  obstructing  the 
plaintiffs  use  of  a  well. 
Pasture.  The  plaintifi^s  claim  is  for  damages  for  the  infringement  of  the 

plaintiff's  right  of  pasture. 

[This  Fo^'jn  shall  be  sufficient  whatever  the  nature  of  the  right  to 
pasture  be,] 
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The  plaintififs  claim  is  for  damages  for  obetmcting  the  access  of  ^^^' 
light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plain-  Sporting, 
tiff's  right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the,^')**'^^ 
plaintiff's  patent* 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  OopTrigbt. 
plaintiff's  copyright 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or  tm»to-  '^^^^  ""*• 
ting]  the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  build  ^^'^ 
a  ship  [or  to  repair  a  houge,  ^cJ] 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  employ 
the  plaintiff  to  build  a  ship,  Sc 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  &c.,  .^nisanoe. 
caused  by  noxious  vapours  from  the  defendant's  factory  [or,  <(c.] 

The  plaintiff*s  claim  is  for  damages  from  nuisance  by  noise  from  the 
defendant's  works  [or  sUibles,  or,  Ac,"] 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's  goods  in  Innkeeper, 
the  defendant's  inn. 

Add  to  Indorsement  :— 
And  for  a  mandamus.  UaaOtmaa, 

Add  to  Indorsement : — 

And  for  an  injunction.  mjonction. 

Add  to  Indorsement  where  claim  is  to  land,  or  to  establish  tiae,  or  Mh, 

And  for  mesne  profits.  Memeproftti. 

And  for  an  account  of  rents  or  arrears  of  rent.  Aiwmi  of 

And  for  breach  of  covenant  for  [repairs'].  Breach  of 

ooveiuat. 

Skction  v. 
Probate  (I). 
L.  By  an  executor  or  legatee  propounding  a  vnH  in  solemn  form,        Pbobatk. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 

day  of  of  C,  TFl,  late  of  Gentleman,  deceased,  who 

died  on  the  day  of  and  to  have  the  said  will  established. 

This  writ  is  issued  against  you  as  one  of  the  next  of  kin  of  the  said 
deceased  [or  as  the  ease  may  he], 

2,  By  an  executor  or  legatee  of  a  former  wUl,  or  a  next  of  kin,  rf-c, 
of  the  deceased  seeking  to  obtain  the  revocation  of  a  Probate  granted  in 
common  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 

day  of  of  CD.,  late  of  Gentleman,  deceased,  who 

(0  See  ante,  pp.  20,  93,  123,  127,  139,  140,  142,  161,  168,  173,  227,  296, 
and  post,  chap.  ix. 

Y 
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died  ou  the  day  of  ,  and  to  have  the  probate  of  a  pretended 

will  of  the  said  deceased,  dated  the  day  of  revoked.    This 

writ  is  issaed  against  you  as  the  executor  of  the  said  pretended  wiU  [cr 
aa  the  ccue  may  be]. 

3.  By  an  executor  or  legatee  qf  a  mSd  whea  ktten  qf  (xdmirMtraiion 
have  been  granted  <u  in  an  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  CD.,  late  of 
Gentleman,  deceased,  who  died  on  the  day  of  dated 

the  day  of 

'  The  plaintiff  claims  that  the  grant  of  letters  of  administration  of 
the  personal  estate  of  tlie  said  deceased  obtained  by  yon  should  be 
revoked,  and  probate  of  the  said  will  granted  to  him. 

4.  By  aperwn  claiming  a  grant  of  administration  as  a  next  qf  kin 
9f  the  dececued,  hut  whose  interest  as  next  of  kin  is  disputed, 

'  The  plaintiff  ckdnw  to  be  the  brother  and  sole  next  of  kin  of  C2>.» 
of  Gentleman,  deceased,  who  died  on  the  day  of 

intestate,  and  to  have  as  such  a  grant  of  administration  to  the 
personal  estate  of  the  said  intestete.  This  writ  is  issued  against  yon 
because  yon  have  entered  a  caveat,  and  have  alleged  that  you  are  the 
sole  next  of  kin  of  the  deceased  [or  as  the  case  may  he\ 

« 

(^.)  Section  VI. 

AdmiraXty  (tn^ 

Adminaty.        1.  Damage  to  vessel  by  collision. 

The  plaintiffs  as  owners  of  the  vessel  "  Mary,"  of  the  pmrt  of 
claim  10007.  against  the  brig  or  vessel  **  Jane*  for  damage  occasioned 
by  a  collision,  which  took  place  in  the  North  Sea  in  the  month  of  May 
last. 

2.  Damage  to  cargo  by  collision. 

The  pUintifis  as  owners  of  the  cargo  laden  on  board  the  vessel 
**  lisjcjf"  of  the  port  of  ,  claim  £  against  the  vessel  **  Jane,'' 

for  damage  done  to  the  said  cargo  in  a  collision  in  the  North  Sea  in  the 
month  of  May  last. 

[The  two  previous  forms  may  be  combined.] 

3.  Damage  to  cargo  otherwise. 

The  plaintiff  as  owner  of  goods  laden  on  board  the  vessel  "  Mary,**  on 
a  voyage  from  Lisbon  to  England,  claims  from  the  o¥nier  of  the  said 
vessel  £  for  damage  done  to  the  said  goods  during  such  voyage. 

4.  In  causes  of  possession. 

The  plaintiff  as  sole  owner  of  the  vessel  "  Mary,'*  of  the  port  of 
claims  to  have  possession  decreed  to  him  of  the  said  vessel. 

5.  The  plaintiff  claims  possession  of  the  vessel  "Mary,**  of  the  port 
of  as  owner  of  48-64th  shares  of  the  said  vessel  against  CD., 
owner  of  16-64th  shares  of  the  said  vessel. 

(m)  See  ante,  pp.  18,  93, 123,  127,  139, 141, 168, 172,  227,  296,  and  post, 
chap*  ix. 
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6.  The  plaintifif  as  part  owner  of  tlie  vessel  "  Mary,**  claims  against  indorse- 
CB.y  part  ownw  and  his  shares  in  the  said  vessel  £  as  part  of  ^'^^^ 
the  earnings  of  the  said  vessel  due  to  plaintiff. 

7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel  **  Mary,"  of 
the  port  of  ,  claims  possession  of  the  said  brig  as  against  (7.Z>., 
the  master  thereof. 

8.  The  plaintiff  under  a  mortgage,  dated  the  day  of 
claims  against  the  vessel  "  Mary  "  £           ,  being  the  amonnt  of  his 
mortgage  thereon,  and  £            for  interest.  ^ 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the  day 
of  ,  and  granted  by  CD,  as  master  of  the  vessel  "  Mary,"  of  the 
port  of  ,  to  A»B.  at  St.  Thomas's,  in  the  West  Indies,'  claims 
£           against  the  vessel  "  Mary,*'  and  the  cargo  laden  thereon. 

10.  By  a  pari  owner  of  a  venel. 

The  plaintiff  as  owner  of  24-64th  shares  of  the  vessel  *'  Mary,"  being  * 
dissatisfied  with  the  management  of  the  said  vessel  by  his  co-owners, 
claims  that  his  co-owners  shall  give  him  a  bond  in  £  for  the  value 

of  the  plaintiffs  said  shares  in  the  said  vessel. 

11.  The  plaintiffs  as  owners  of  the  derelict  vessel  "Mary,**  of  the 
port  of  ,  claim  to  be  put  in  possession  of  the  said  vessel  and  her 
cargo. 

12.  By  SalvorB, 

The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel  ''Garo« 
line,"  of  the  port  of  ,  claim  the  sam  of  £  for  salvage  ser- 

vices performed  by  them  to  the  vessel  "  Mary,"  off  the  Goodwin  Sands, 
on  the  day  of 

13.  Claim  for  Towage. 

The  plaintiffs  as  owners  of  the  steam-tug  "  Jane,"  of  the  port  of  , 
claim  £  for  towage  services  performed  by  the  said  steam-tug  to 

the  vessel  "Mary,"  on  the  day  of 

14.  Seamen*a  Wage». 

The  plaintiffs  as  seamen  on  board  the  vessel  '*  Mary,"  claim  £ 
for  wages  due  to  them,  as  follows  (1),  the  mate  302.  for  two  months' 
wages  from  the  day  of 

15.  For  Neoewiries. 

The  plaintiffs  claim  £  for  necessaries  supplied  to  the  vessel 

"  Mary,"  at  the  port  of  Newcastle-on-Tyne,  delivered  on  the  day 

of  ,  and  the  day  of 

SSCTION  YII. 
Special  Indorsementa  under  Order  III.  (n),  RiUe  6.  SjJ^liiJf 

1.  The  plaintiff's  claim  is  for  the  price  of  goods  sold.  The  following 
are  the  particulars : — 

^  (n)  See  ante,  p.  194. 

y  2 


dorsemcnta. 


324  JUDICATURE  AC3T,  1875.  t^HAF.  T. 


Special  In- 

187d— dlst  DecemW. 

Oorijementa. 

Balance  of  account  for  butcher's  meat  to     £    8. 

d. 

this  date         ••         ••         •• 

..     85  10 

0 

1874— Ist  January  to  3l8t  March. 

Butcher's  meat  supplied           •• 

.•     74    5 

0 

109  15 

0 

1874— Ist  February.— Paid 
Balance  due 

..     45    0 

0 

..  £64  15 

0 

2.  The  plain tifiTs  cldm  is  against  the  defendant  A,B.  as  principal, 
and  against  the  defendant  CD,  as  surety,  for  the  price  of  goods  sold  to 
A,B,    The  following  are  the  particulars : — 

1874— 2nd  February.  Guarantee  by  CD.  of  the  price  of  woollen 
goods,  to  be  supplied  to  A.B» 

£  9.  d. 
2nd  February— To  goods  ..  ..  47  15  0 
3rd  March— To  goods  ..   105  14    0 

17th  March— To  goods      ..         ..     U  12    0 
5th  April— To  goods        ••         ..     34    0    0 


£202    1    0  - 


3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a  pro- 
missory note.    The  following  are  the  particulars : — 

Promissory  note  for  2502.,  dated  1st  January,  1874,  made  by  de* 
fendant^  payable  four  months  after  date. 

Principal    • £250 

Interest     ••  ••         •• 

4.  The  plaintiff's  claim  is  against  the  defendant  A ^.  as  acceptor,  and 
against  the  defendant  CD.  aa  drawer,  of  a  bill  of  exchange.  The  fol- 
lowing are  the  particulars : — 

Bill  of  exchange  for  5002.,  dated  1st  January,  1874,  drawn  by  de- 
fendant CD.  upon  and  accepted  by  defendant  A.B.^  payable  three 
months  after  date. 

Principal £500 

Interest     ..         ..         ••         ••         .. 

5.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon  a  bond. 
The  following  are  the  particulars  :— 

Bond  dated  1st  January,  1873.  Condition  for  payment  of  1002.  on 
the  26th  December,  1873. 

Principal  due  £50 

Interest       
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6.  The  plaintifTs  claim  is  far  principal  and  interest  dae  under  a 
covenant.    The  following  are  the  particalars : — 
Deed  dated  covenant  to  pay  1001.  and  interest. 

Principal  due  £80 

Interest 

Section  Vni. 

Indor9ement8  </  Character  of  Parties.  Ivdosse- 

KXHTS  or 

The  plaintiff's  claim  is  as  executor  \pr  admini»trator\  of  CZ>.,  de-  Chasacteu 

<^«*^'^^^»^-  Executor*. 

The  plaintiff's  claim  is  against  the  defendant  A,B,^  as  executor  {pr^ 
<£c.]  of  C7.2>.,  deceased,  for,  d^. 

The  plaintiff's  claim  is  against  the  defendant  A,B^  as  executor  of 
X.F.,*  deceased,  and  against  the  defendant  CD.,  in  his  personal  capa- 
city, for,  <£c. 

The  claim  of  the  plaintiff  CD.  is  as  exectftrix  of  X  F.,  deceased,  and  Bj  hiubaDd 
the  claim  of  the  plaintiff  A,B.  as  her  husband,  for  e^«&. 

The  claim  of  the  plaintiff  is  against  the  defendant  CD.,  as  executrix  Against  hoa- 
of  the  defendant  CD.,  deceased,  and  against  the  defendant  A,B,^  as  her  ^liilf,^u- 
husband,  for  ^^^ 

The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  A.B.^  for  Trustee  in 

bankniptcy. 

The  plaintiff's  claim  is  against  the  defendant  as  trustee  under  th  e 
bankruptcy  of  AJ9.,  for 

The  plaintiff's  daim  is  as  [or  ^Ae  plaintiff*$  claim  is  against  the  Tmstees. 
d^endant  cui]  trustee  under  the  will  of  A.B.  [or  under  tJie  settlement 
upon  the  marriage  <^  A.B,  and  X,  F.,  ^ts  wifel. 

The  plaintiff's  claim  is  as  public  officer  of  the  Bank,  for  PnbUcofficer. 

The  plaintiff's  claim  is  against  the  defendant  as  public  officer  of  the 
Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  XD.  as  principal,  and 
against  the  defendant  CD.  as  public  officer  of  the  Bank,  as 

surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of  A.B,^  Hdrand 
deceased. 

The  plaintiff's  claim  is  against  the  defendant  CD.  as  heir-at-law,  and 
against  the  defendant  E.F.  as  devisee  of  lands  under  the  will  of  A.B. 

The  plaintifi^s  daim  is  as  well  for  the  Queen  as  for  himself,  for         (o)  Qui  tam 

action. 
(o)  See  Order  iii.,  Rule  4,  ante^  p.  194. 
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NoUoe  to  Notice  hy  D^endant  to  Third  Party, 

third  party. 

187    •    ^Here  put  ihe  Utter  and  number.'] 
Notioe  filed  ,187    . 

In  the  High  Conrt. 
Queen's  Bench  Division. 

Between  A,B,^  plaintiff, 
and 
CU>.,  defendant. 
ToMr.XF. 
Take  notice  that  this  action  has  been  brought  by  the  plaintiff  against 
.  the  defendant  [as  surety  for  M.N.y]  upon  a  bond  conditioned  for  pay* 
ment  of  2000^.  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to  the 
extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover  againat 
him,  on  the  ground  that  you  are  [his  co-surety  under  the  said  bond,  or^ 
also  surety  for  the  said  M.N.^  in  respect  of  the  said  matter,  under 
another  bond  made  by  you  in  favour  of  the  said  plaintiff,  dated  the 
day  of  ,  A.D.  ]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  5002.,  dated  the  day 

of  ,  A.D.  ,  drawn  by  you  before  and  accepted  by  the  de- 

fendant, and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your  accom- 
modation.]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
delivery  to  the  plaintiff  of  1000  tons  of  coal 

The  defendant  claims  to  be  indenmified  by  you  against  liability  in 
respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground  that 
it  was  made  by  him  on  your  behalf  and  as  your  agent] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim  in 
this  action  as  against  the  defendant  (7.Z>.,  you  must  cause  an  appear- 
ance to  be  entered  for  you  within  eight  days  after  service  of  this 
notice. 

In  de&ult  of  your  so  appearing,  you  will  not  be  entitled  in  any 
future  proceeding  between  the  defendant  C.Z>.  and  yourself  to  dispute 
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the  validity  of  the  judgment  in  this  action,  whether  obtained  by  con-  Notices. 

«ent  or  otherwiBe. 

(Signed)        E.T,      . 
Or, 

XF., 

Solicitor  for  the  defendant^ 

E.T. 
Appearance  to  be  entered  at  (^). 


FOBM  2. 

187    .    {Here  put  the  letter  and  numher,'] 
In  the  High  Court 
<iueen*8  Bench  Division. 

Between  AmB,,  plaintiff, 

and 
(7.2).,  defendant 

The  plaintiff  confesses  the  defence  stated  in  the  paragraph  of  the 
Ttefendant's  statement  of  defence  [or,  of  the  defendant's  ftirther  state- 
ment of  defence]  (q}. 


FOBH  3. 

187    .    {^ffere  put  i?ie  tetter  tmd  numherj] 
In  the  High  Court  of  Justice. 
Division. 

Between  A.S,,  plaintifi^ 

and 

CD,,  defendant. 

The  particulars  of  the  plaintiff's  complaint  herein,  and  of  the  relief 
and  remedy  to  which  he  claims  to  be  entitled,  appear  by  the  indorse- 
ment upon  the  writ  of  summons  (r). 


Fobm4. 

"  To  the  within-named  X  T. 

"  Take  notice  that  if  you  do  not  appear  to  the  within  counter-claim 
*^  of  the  within-named  C.D,  within  eight  days  from  the  service  of  this 
''  defence  and  counter-clainl  upon  you,  you  will  be  liable  to  have  judg- 
«  ment  given  against  you  in  your  absence. 

"  Appearances  are  to  be  entered  at  («)  ." 

(p)  See  Order  xvi.,  Rule  18,  ante,  (r)  See  Order  xxi.,  Rule  4,  ante, 

p.  222.  p.  238. 

(7)  See  Order    xz.,  Rale  3,  ante,  (<)  See  Order  xxli.,  Rule  6,  ante, 

p.  236.  p.  239. 
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Fork  5. 

Notioes.  Notice  of  Pajfmeni  into  Court. 

In  the  High  Court  of  Justice.  1875.    B.  No. 

Q.B.  DivinoiL 

A.B.  V,  CD. 
Take  notice  that  the  defendant  has  paid  into  Court  £  ,  and 

says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim  [or  the 
pla%nHff*9  claim  for^  <ftc.]  (0 
ToMr.  XF., 

The  Plaintiff's  soHcitor. 

Defendant's  soUcitor^ 


Form  6. 
Acceptance  of  Sum  paid  into  Court. 

]b  the  High  Court  of  Justice.  1875.    B.  No. 

Q.B.  Division. 

A.B.  V.  CD. 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  paid  by  you 

into  Court  in  satisfaction  of  the  claim  in  respect  of  which  it  is  paid 

in  (u). 

Fork  7. 
Farmofin-  Form  (f  ItUerrogaiorieB. 

teirofatoiioik 

In  the  High  Court  of  Justice.  1874.    B.  No. 

Division. 

Between  A.B.t  plaintiff, 

and 
CD.,  E.F.^  and  O.E.,  defjpndants. 

Interrogatories  on  behalf  of  the  above-named  \jpUiiniiff,  or  drfmdanty 
CD."]  for  the  examination  of  the  above-named  \drfmdant9  E.F,  and 
O.n.,  OT  plaintiff^ 

1.  Didnot^&c 

2r  Has  not,  Seo. 

&0.         &c,         &€, 
IThe  dtfendant  E.F.  is  required  to  aneufer  the  interrogatories 

numbered  .] 

\The  dtfendant  G.H.  w  required  to  antwer  the  interrogatories 
nu7rU>ered  ]  (sb). 

(0  See  Order  xxx.,  Rule  2,  ante,  («)  See  Order  xxx.,  Rule  4,  antev 

p.  251.  p.  252. 

(x)  See  Order  xxxi.,  Rule  3,  ante,  p.  253. 
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FOBK  8. 
Form  of  Answer  to  Jnterrogaiories. 

In  the  High  Court  of  Justice.  •  1874.    B.  No. 

Division. 

Between  A.B,^  plaintiff, 
and 
C7.Z>.,  EJ*.,  and  G^.F,,  defendants. 
The  answer  of  the  above-named  defendant  E,F,  to  the  interrogatories 

for  his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  EJF,^  make 
oath  and  say  as  follows  (y)  :— 


FOBM  9. 

Fwrm  of  Affidavit  an  to  Documents.  Form  of  affl- 

•^     '*'  davit  as  to 

In  the  High  Court  of  Justice.  1874.    B.  No.     documents. 

Division. 

Between  A.B.^  plaintiff, 

and 

CD,,  defendant. 

I,  the  above-named  defendant  (7.2>.,make  oath  and  say  as  follows  :^> 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  parts  of 
the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [Aere  state  upon  what  grounds  the  objection  is  made,  and 
verify  the  facts  as  far  as  may  le\. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth  in 
the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  \state  when], 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents, 
and  in  whose  possession  they  now  are"]. 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I 
have  not  now,  and  never  had  in  my  possession,  custody,  or  power,  or  in 
the  possession,  custody,  or  power  of  my  solidtors  or  agents,  solicitor  or 
agent,  or  in  the  possession,  custody,  or  power  of  any  other  persons  or 
person  on  my  behalf,  any  deed,  account,  book  of  account,  voucher, 
receipt,  letter,  memorandum,   paper,  or  writing,  or  any  copy  of  or 

(y)  See  Order  xui.,  Bule  7,  ante,  p.  253. 
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[CUAP. 


Form  or 
notice  to 
produce. 


To  ioqwct. 


To  admit 


extract  from  any  sucli  doomnent^  or  any  other  document  whatsoever, 
relating  to  the  matters  in  question  in  Uus  sait^  or  any  of  them,  or 
wherdn  any  entry  has  been  made  relatire  to  such  matterB,  or  any  of 
them,  other  than  and  except  the  documents  set  forth  in  the  said  first 
and  second  schedules  hereto  (s). 


FoBX  10. 

Form  of  Notice  to  produce  Documents* 

In  the  High  Court  of  Justice. 
Q.B.  Division. 

A.B.  V.  CD. 

Take  notice  that  the  [plainiiff  or  d^endanf]  requires  you  to  produce 
for  his  inspection  the  following  documents  referred  to  in  your  [Hate- 
ment  of  daim^  or  defence,  or  affidavit,  dated  the  day  of 

A.D.  ] 

Deecribe  doeumente  required  (a). 

XF., 

Solicitor  to  the 
ToZ., 

Solicitor  for 


FoBX  11. 

< 

Form  of  Notice  to  inspect  Documents, 

In  the  High  Court  of  Justice. 

Q.B.  Division. 

A.B.  V.  CD. 

Take  notice  that  you  can  inspect  the  documents  mentioned  in  your 
notice  of  the  day  of  a.d.    {except  tJie  deed  numhered 

in  that  notice]  at  my  office  on  Thursday  next,  the  instant,  be- 

tween the  hours  of  12  and  4  o'clock. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  you  inspection 
of  the  documents  mentioned  in  your  notice  of  the  day  of 

A.D.        ,  on  the  ground  that  \staie  the  ground]  (b). 


FOBM  12. 

Form  of  Notice  to  admit  Documents. 

In  the  High  Court  of  Justice. 
Division. 

A.B.  V.  CD. 
Take  notice  that  the  plaintiff  \pr  dtfendant]  in  this  cause  proposes  to 
adduce  in  evidence  the  several  documents  hereunder  specified,  and  that 
the  same  may  be  inspected  by  the  defendant  [or  plaintiff],  his  solicitor 

(z)  See  Order  zzxi.,  Rale  13,  ante,  (a)  See  Order  zzxi.,  Rule  15,  ante, 

p.  254,  p.  255. 

(6)  See  Order  xxxi..  Rule  16,  ante,  p.  255. 
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or  agent,  at  ,  on  ,  between  the  hours  of  ;  and  the  NoUcei  to 

defendant  \pr  plairUiff]  is  hereby  required,  within  forty-eight  hours  ^ 
from  the  last-mentioned  hour,  to  admit  that  such  of  the  said  documents 
as  are  specified  to  be  originals  were  respectively  written,  signed,  or  exe- 
<;uted,  as  they  purport  respectively  to  hare  been;  that  such  as  are 
specified  as  copies  are  true  copies  ;  and  such  documents  as  are  stated 
to  have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  de- 
livered respectively ;  saving  aU  just  exceptions  to  the  admissibility  of 
all  such  documents  as  evidence  in  this  cause  (c). 

Dated,  &c. 

To  E.F.f  solicitor  [or  ogenQ  for  defendant  [or  plaintiff], 

G.H,f  solicitor  [or  ageni]  for  plaintiff  [or  de/endanf], 

[Here  describe  the  documents,  the  manner  (f  doing  which  may  he  as 

fcUows  >— 

Obigikals. 


Description  of  Documents. 


Deed  of  covenant  between  A.B.  and  CD,  first  part,  and 

^./*.  second  part 
Indenture  of  lease  from  A.B.  to  CD,   .. 
Indenture  of  release  between  A,B.,  CD,  first  part,  &c. 
Letter — defendant  to  plaintiff    . . 
Policy  of  insurance  on  goods'  bj  ship  ^  Isabella,"  on 

voyage  from  Oporto  to  London 
Memorandum  of  agreement  between  CA,  captain  of 

said  ship,  and  J^.r,      .«  ..  ..  .•  .. 

Bill  of  exchange  for  100/.  at  three  months,  drawn  by 

A.B.  on  and  accepted  by  CD.,  indorsed  by  KF.  and 

G.H, '   .. 


Dates. 


January  1,  1848. 
February  1,  1848. 
February  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


Copies. 


Description  of  Documents. 


Dates. 


Register  of  baptism  of  A,B.  in 

the  parish  of  X         . .  . . 

Letter — plaintiff  to  defendant  ., 

Notice  to  produce  papers 


Record  of  a  judgment  of  the 
Court  of  Queen's  Bench  in  an 
action,  J.S.  v.  J,N.    . . 

Letters  Patent  of  King  Charles  II. 
in  the  Rolls  Chapel   ..  .. 


January  1, 1848. 
February  1, 1848. 

March  1,  1848. 


Trinity  Term, 
10th  Vict. 


January  1,  1680. 


Original  or  Duplicate 
served,  sent,  or  de- 
livered, when,  how, 
and  by  whom. 


Sent  by  General  Post, 
February  2,  1848. 

Served  March  2,  1848, 
on  defendant's  attor- 
ney by  E.F,  of 


(c)  See  Order  zzxii.,  Rule  3,  ante,  p.  258. 
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Setting  down 
•pedAlcue. 


NotkeoT 
trial. 


Gertlflcftte. 


FOBM  13. 
Setiing  down  Special  Ccue  (cQ. 

1876.     B.  NoL 
In  the  High  GoQrt  of  Justice. 
Division. 

Between  A,Bm^  plaintiff, 
and 
CD,  and  othersy  defendants. 
Set  down  for  argument  the  special  case  filed  in  this  action  on  the 
day  of  ,187    . 

XF.y  Solicitor  for 


FOBMli. 

Form  of  Notice  </  Trial  (e). 

In  the  High  Court  of  Justice. 
Division. 

A.B.  V.  CJ). 
Take  notice  of  trial  of  this  action  [or  of  the  issues  in  this  action  ordered 
to  le  tried]  by  a  judge  and  jury  [or  as  the  case  may  he]  in  Middlesex, 
[or  as  the  ease  may  he]  for  the  day  of  next. 

X.F.,  plaintiff's  solicitor  [or  ot  the  case  may  he]. 
Dated 
To  Z.^  defendant's  solicitor  [orasihe  ease  may  he]. 


FoBif  15. 

Form  of  Certificate  of  Officer  after  Trial  hy  a  Jury  (/). 

30th  November,  1876.  1876.    No. 

In  the  High  Court  of  Justice. 
Division. 

Between  J.B.,  plaintiff, 
and 
CD,,  defendant. 
I  certify  that  this  action  was  tried  before  the  Honourable  Mr.  Justice 
and  a  special  jury  of  the  county  of  on  the  12th  and  13th 

days  of  November,  1876. 
The  Jury  found  [stale  findings]. 

The  Judge  directed  that  judgment  should  be  entered  for  the  plaintiff 
for  I,  with  costs  of  summons  [or  as  the  ease  may  he]l 

A,B.^ 
[Title  of  officer.] 

(d)  See  Order  zxxir.,  Role  5,  ante,  (e)  See  Order  zztH.,  Role  8,  ante, 

p.  260.  p.  266. 

(/)  See  Order  zzzri.,  Rule  24,  ante,  p.  268. 
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FobmJ6. 

Affidavit  qf  Scripts  (^).  •        Affidavit  of 

tcriptt. 

In  the  High  Court  of  Justioe. 
Probate  Division. 
Between  A.B.         ..         ..         ..         ..     Plaintiff, 

and 
CD,         ••         ..         ••         ..     Defendant. 
I,  A.B,f  of  ,  in  the  county  of  ,  party  in  this  cause, 

make  oath  and  say,  that  no  paper  or  parchment  writing,  being  or  pur- 
porting to  be  or  having  the  form  or  effect  of  a  will  or  codicil  or  other 
testamentary  disposition  of  E.F,^  late  of  ,  in  the  county  of  , 

deceased,  the  deceased  in  this  cause,  or  being  or  purporting  to  be  in- 
structions for,  or  the  draft  of,  any  will,  codicil,  or  testamentary  dispo- 
sition of  the  said  i?.^.,  has  at  any  time,  either  before  or  since  his  death, 
come  to  the  hands,  possession,  or  knowledge  of  me,  this  deponent, 
or  to  the  hands,  possession,  or  knowledge  of  my  solidtors  in  this 
suit,  so  fiBir  as  is  known  to  me,  this  deponent,  save  and^^xoept  the  true 
and  original  last  will  and  testament  of  the  said  deceased  now  remaining 
in  the  principal  registry  of  this  Court  [or  hereunto  annexed^  or  as  the 
ccue  may  60],  the  said  will  bearing  date  the  day  of  ,18 

[or  OS  Vie  case  may  he"],  also  save  and  except  [here  add  the  dates  and 
particulars  qf  any  other  testamentary  papers  of  which  the  deponent  has 
any  knowhdye'], 

(Signed)  A.B. 

Sworn  at  on  die  day  of  ,  18    . 

Before  me, 
[Person  authorised  to  administer  oaths  under  the  Ad,'\ 


APPENDIX  G.  Plbad. 

IKOS. 

No.  1.  aooocxt 

187    .    B.No.         "^'"*• 
In  the  High  Court  of  Justice. 
Division. 

Writ  issued  drd  August,  1875. 

Between  il.B.         Plaintiff, 

and 
E.F.         Defendant 

Statement  of  Claim, 

1.  Between  the  1st  of  January  and  the  28th  of  February,  1875,  the  GUim. 
iff)  See  Order  xxi.,  Rule  2,  ante,  p.  237. 
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plaintiff  supplied  to  the  defendant  various  articles  of  diapery  ;  and 
accounts  and  invoices  of  the  goods  so  supplied,  and  their  prices,  were 
from  time  to  time  furnished  to  the  defendaiat,  and  payments  on  aooount 
were  from  time  to  time  made  by  the  defendant. 

2.  On  the  28th  of  February,  1875,  a  balance  remained  due  to  the 
plaintiff  of  75Z.  9«.>  and  an  aooount  was  on  that  day  sent  by  the  plain- 
tiff to  the  defendant  showing  that  balance. 

3.  On  the  Ist  of  March  following^  the  plaintiff's  collector  saw  the 
defendant  at  his  house,  and  asked  for  paypdent  of  the  said  balance, 
and  the  defendant  then  paid  him  by  cheque  251.  on  account  of  the 
same.  The  residue  of  the  said  balance,  amounting  to  501.  9«.,  has 
never  been  paid. 

The  plaintiff  claims  I, 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the  county 
of  Northampton  (A). 


No.  2. 
ADMnriOTBA-  [1876.    B.  No.  233.] 

ISTaS.  In  the  ffigh  Court  of  Justice. 

Chancery  Division. 
[JVame  ofJudge.'] 

Writ  issued  22nd  December,  1876. 

In  the  matter  of  the  estate  of  A.B.^  deceased. 

Between  E,F,  Plaintiff, 

and 
0,E.  Defendant 

Statement  </  Claim. 

ciAim.  1.  A.B.  of  K.,  in  the  county  of  X.,  died  on  the  1st  of  July,  1875, 

intestate.    The  defendant  O.H,  is  the  administrator  of  A.B, 

2.  A.B.  died  entitled  to  lands  in  the  said  county  for  an  estate  of  fee 
'simple^  and  also  to  some  other  real  estate  and  to  personal  estate.  The 
defendant  has  entered  into  possession  of  the  real  estate  of  A.B,f  and  re- 
ceived the  rents  thereof.  The  legal  estate  in  such  real  estate  is  out- 
standing in  mortgages  under  mortgages  created  by  the  intestate. 

3.  A.B.  was  never  married ;  he  had  one  brother  only,  who  pre- de- 
ceased him  without  having  been  married,  and  two  sisters  only,  both  of 
whom  also  pre-deceased  him,  namely  M,N.^  and  P.Q,  The  plaintiff  is 
the  only  child  of  JMJ^.^  and  the  defendant  is  the  only  child  of  P,Q. 

The  plaintiff  claims — 

(A)  What  is  the  use  of  this  rigma-  ginning  ?    This  seems  a  change  for 

role  ?    Whj  not  "  Northampton   to  the  sake  of  change ;  the  old  form  was- 

wit ''  as  now,   or   '*  Nortluunpton  "  technical,  this  one  is  childish, 
only  ?  and  why  at  end  instead  of  be- 
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1.  To  have  the  real  and  personal  estate  of  A,B,  administered  in  Adminisira- 

this  CSonrt,  and  for  that  purpose  to  have  all  proper  directions  estates, 
given  and  accounts  taken.- 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


[1876.    B.  No.  233.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[^Name  of  Judge,"] 

In  the  matter  of  the  estate  of  A,B,,  deceased. 

^tween^.JF:  Plaintiff, 

and 
OM.         Defendant. 

Statement  qf  D^ence. 

1.  The  plaintiff  is  an  illegitimate  child  of  M,N,    She  was  never  DefenN. 
married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death,  ex- 
cept a  copyhold  estate  situate  in  the  ooimty  of  R,^  and  held  of  the 
manor  of  8.  According  to  the  custom  of  that  manor,  when  the  copy- 
holder dies  without  issue,  and  without  leaving  a  brother,  or  issue  of  a 
deceased  brother,  the  copyhold  descends  to  his  elder  sister  and  her  issue 
in  preference  to  his  younger  sister  and  her  issue.  P,Q.  was  older  than 
M,N. 

3.  The  personal  estate  of  A.B,  was  not  sufiQdent  for  the  payment  of 
his  debts,  and  has  all  been  applied  in  payment  of  his  funeral  and  testa- 
mentary expenses,  and  part  of  his  debts. 


[1876.    B.  No.  233.] 
In  the  High  Court  of  Justice. 
Chanceiy  Division. 
{Name  of  Judge,]  \ 

In  the  matter  of  the  estate  of  A,B,^  deceased. 

Between  ^..P.         Plaintiff, 

and 
Q.E,        ..         ..         ..         ••     Defendant. 

Reply. 
The  plaintiff  joins  issue  with  the  defendant  upon  his  defence.  v^\j» 
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AdminUtn- 

tionof 

estatea 


Claim. 


Defence. 


No.  3. 

[1876.    B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chaucery  Divinon. 
\^Name  of  Judge."] 

Writ  isBued  22nd  December,  1876. 
In  the  matter  of  the  estate  of  J.B.,  deceased. 

Between  JBIF.  Plaintiff, 

and 
O.H,  ..         ••         ••         ••     Defendant. 

1.  AJB,  of  JBT.,  in  the  county  of  2/.,  duly  made  his  last  will,  dated 
the  Ist  day  of  March,  1873,  whereby  he  appointed  the  defendant  and 
M.N.  (who  died  in  the  testator's  lifetime)  executors  thereof,  and  devised 
and  bequeathed  his  real  and  personal  estate  to  and  to  the  use  of  his 
executors  in  trust,  to  pay  the  rents  and  income  thereof  to  the  plaintiff 
for  bis  life ;  and  after  his  decease,  and  in  default  of  his  having  a  son  who 
should  attain  21,  or  a  daughter  who  should  attain  that  age,  or  marry, 
upon  trust  as  to  his  real  estate  for  the  person  who  would  be  the  tes- 
tator's heir-at-law,  and  as  to  his  personal  estate  for  the  persons  who 
would  be  the  testator's  next  of  kin  if  he  bad  died  intestate  at  the  time 
of  the  death  of  the  plaintiff,  and  such  failure  of  his  issue  as  aforeaud. 

2.  The  testator  died  on  the  1st  day  of  July,  1873,  and  his  will  was 
proved  by  the  defendant  on  the  4;th  of  October,  1873.  The  plaintiff 
has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  real  and  personal  estate ; 
the  defendant  entered  into  the  receipt  of  the  rents  of  the  real  estate 
and  got  in  the  personal  estate ;  he  has  sold  some  part  of  the  real  estate. 

Th4plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A,B.  administered  in 

this  court,  and  for  that  purpose  to  have  all  proper  directions 
given  and  accounts  taken. 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


[1876.    B.  No.  234.] 
In^the  High  Court  of  Justice. 
Chanoeiy  Division, 
[Name  of  Judge,'] 

In  the  matter  of  the  estate  of  A,B,^  deceased. 

Between  E,F.  Plaintiff, 

and 
Q,H,  ..         ••         ..         ..     Defendant. 


Statement  of  D^ence. 

1.  A.BU  will  contained  a  charge  of  debts ;  he  died  insolvent ;  he 
was  entitled  at  his  death  to  some  real  estate  which  the  defendant  sold, 
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and  which  produced  the  net  sum  of  4d00^.,  and  the  (estator  had  some  Adminbtra- 

personal  estate  which  the  defendant  got  in  and  which  produced  the  net  Lut«I 

sum  of  1204Z.    The  defendant  applied  the  whole  of  the  said  sums  and 

the  sum  of  842.  which  the  defendant  received  from  rents  of  the  real 

estate  in  the  payment  of  the  funeral  and  testamentary  expenses  and 

some  of  the  debts  of  the  testator.    The  defendant  made  up  his  accounts 

and  sent  a  copy  thereof  to  the  plaintiff  on  the  10th  of  January,  1875, 

and  offered  the  plaintiff  free  access  to  the  vouchers  to  verify  such 

accounts,  but  he  declined  to  avail  himself  of  the  defendant's  offer. 

The  defendant  submits  that  the  plaintiff  ought  to  pay  the  costs  of  this 

action. 

[1876.    B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
IName  of  Judge,'] 

In  the  matter  of  the  estate  of  A,B,^  deceased. 

Between  ^.^.  Plaintiff, 

and 
G,H.         ..         ..         ••         ••     Defendant. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence.  Reply. 


No.  4. 

[1876.    B.  No.  235.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  ^  Judge,] 

In  the  matter  of  the  estate  of  W.H,^  deceased. 
Writ  issued  22nd  December,  1876. 
Between  A,B.  and  C,  his  wife       ..         ..     Plain tifiGs, 

and 
E,F,Kti^G.E, Defendants. 

Statement  of  Claim, 

1.  W.  H.,  of  H.,  in  the  county  of  L.,  duly  made  his  last  will,  dated  cuim. 
the  19  th  day  of  March,  1861,  whereby  he  appointed  the  defendants  the 
executors  thereof,  and  bequeathed  to  them  all  his  personal  estate  in 
trust,  to  call  in,  sell,  and  convert  the  same  into  money,  and  thereout  to 
pay  his  debts  and  funeral  and  testamentary  expenses,  and  to  divide  the 
ultimate  surplus  into  three  shares,  and  to  pay  one  of  such  three  shares 
to  each  of  his  two  children,  T.  H.,  and  £.,  the  wife  of  E.  W.,  and  to 
stand  possessed  of  the  remaining  third  share  upon  trust  for  the  children  . 
of  the  testator's  son  J.  H.  in  equal  shares,  to  be  divided  among  them 
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Admiuisti»>   when  the  yonngost  of  sucli  children  should  attain  the  age  of  21  years. 

^t^  And  the  testator  devised  his  real  estates  to  the  defendants  upon  trust 
until  the  youngest  child  of  the  said  J.  H.  should  attain  the  age  of  21 
years,  to  pay  one  third  part  of  the  rents  thereof  to  the  said  T.  H., 
and  one  other  third  part  thereof  to  the  said  E.  W.»  and  to  aocomolate 
the  remaining  third  part  by  way  of  compound  interest,  and  so  soon  as 
the  youngest  child  of  the  said  J.  H.  should  attain  the  age  of  21  years, 
to  sell  the  said  real  estates,  and  out  of  the  proceeds  of  such  sale  to  pay  the 
sum  of  1,000^.  to  the  said  T.  H.,  and  to  invest  one  moiety  of  the 
residue  in  manner  therein  mentioned,  and  stand  possessed  thereof  in 
trust  to  pay  the  income  thereof  to  the  said  £.,  the  wife  of  the  said 
E.  W.,  during  her  life  for  her  separate  use,  and  after  her  death  for  her 
children,  the  interests  of  such  children  being  contingent  on  their 
attaining  the  age  of  21  years,  and  to  divide  the  other  moiety  of  such 
proceeds  of  sale  and  the  accumulations  of  the  third  share  of  rents 
thereinbefore  directed  to  be  accumulated  among  such  of  the  children  of 
the  said  J.  H.  as  should  be  then  living,  and  the  issue  of  such  of  them 
as  should  be  then  dead,  in  equal  shares  per  stirpes. 

2.  The  testator  died  on  the  25th  day  of  April,  1873,  and  his  said  will 
was  proved  by  the  defendants  in  the  month  of  June,  1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  leasehold 
colliery  called  the  Paradise  Colliery,  and  in  the  engines,  machinery, 
stock  in  trade,  book  debts,  and  effects  belonging  thereto.  He  was  also 
entitled  to  real  estate,  and  other  personal  estate. 

4.  The  testator  left  T.  H.  and  E.,  the  wife  of  K  W.,  him  surviving. 
J.  H.  had  died  in  the  testator's  lifetime,  leaving  four  children,  and  no 
more.  The  plaintiff  C.B.  is  the  youngest  of  the  children  of  J.  H.,  and 
attained  the  age  of  21  years  on  the  Ist  of  June^  1871.  The  other 
three  children  of  J.  H.  died  without  issue  in  the  lifetime  of  the  testator. 

5.  E.  W.  has  several  children,  but  no  child  has  attained  the  age  of 
21  years.  . 

6.  T.  U.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into  money 
the  whole  of  the  testator's  personal  estate,  but  have  allowed  a  consider- 
able part  thereof  to.  remain  outstanding ;  and  in  particular  the  defen- 
dants have  not  called  in,  sold,  or  converted  into  money  the  testator's 
interest  in  the  Siud  colliery,  but  have,  from  the  death  of  the  testator  to 
the  present  time,  continued  to  work  the  same  in  partnership  with  the 
other  persons  interested  therein.  The  estate  of  the  testator  has  sus- 
tained considerable  loss  by  reason  of  such  interest  not  having  been 
called  in,  sold,  or  converted  into  money. 

8.  The  defendants  did  not  upon  the  death  of  the  testator  sell  the 
testator's  furniture,  plate,  linen,  and  china,  but  allowed  the  testator's 
widow  to  possess  herself  of  a  great  part  thereof,  without  accounting 
for  the  same,  and  the  same  bas  thmby  been  lost  to  the  testator's 
estate. 
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9.  The  defendants  have. not  invested   the  share  of  the  testator's  Adminiatnk- 
rendoary  personal  estate  given  by  his  will  to  the  children  of  the  testa-  ^t^. 
tor's  son  J,  H.,  and  have  not  aocnmulated  one  third  of  the  rents  and 

profits  of  his  real  estate  as  directed  bj  the  said  will,  but  have  mixed 
the  same  share  and  rents  with  their  own  moneys,  and  employed  them 
in  business  on  their  own  acoonnt. 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the  testator, 
but  a  considerable  part  thereof  remains  unsold. 

11.  A  receiver  ought  to  be  appointed  of  the  outstanding  personal 
estate  of  the  testator,  and  the  rents  and  profits  of  his  real  estate  remain- 
ing unsold. 

The  plaintifb  claim : — 

1.  That  the  estate  of  the  said  testator  may  be  administered,  and 

the  trusts  of  his  will  carried  into  execution  under  the  direction 
of  the  court. 

2.  That  it  may  be  declared  that  the  defendants,  by  carrying  on 
'  the  business  of  the  said  colliery  instead  of  realising  the  same, 

have  committed  a  breach  of  trust,  and  that  the  parties  in- 
terested in  the  testator's  estate  are  entitled  to  the  value  of 
the  testator's  interest  in  the  said  partnership  property  as  it 
stood  at  the  testator's  death,  with  interest  thereon,  or  at  their 
election  to  the  profits  which  have  been  made  by  the  defen- 
dants in  respect  thereof  since  the  testator's  death,  whichever 
shall  be  found  most  for  their  benefit. 
•3.  That  an  account  may  be  taken  of  the  interest  of  the  testator  in 
the  said  colliery,  and  in  the  machinery,  book  debts,  stock,  and 
effects  belonging  thereto,  according  to  the  value  thereof  at  the 
testator's  death,  and  an  account  of  all  sums  of  money  received 
by  or  by  the  order,  or  for  the  use  of  the  defendants,  or  either 
of  them,  on  account  of  the  testator's  interest  in  the  said 
colliery,  and  that  the  defendants  may  be  ordered  to  make 
good  to  the  estate  of  the  testator  the  loss  arising  from  their 
not  having  realised  the  interest  of  the  testator  in  the  said 
colliery  within  a  reasonable  time  after  his  decease. 

4.  That  an  account  may  be  taken  of  all  other  personal  estate  of 

the  testator  come  to  the  hands  of  the  defendants,  or  either  of 
them,  or  to  the  hands  of  any  other  person  by  their  or  either 
of  their  order,  or  for  their  or  either  of  their  use,  or  which,  but 
for  their  wilful  neglect  or  default,  might  have  been  so  received ; 
and  an  account  of  the  rents  and  profits  of  the  testators  real 
estates,  and  the  moneys  arising  from  the  sale  thereof,  possessed 
or  received  by  or  by  the  order,  and  for  the  use  of  the  defen-' 
dants,  or  either  of  them. 

5.  That  the  real  estate  of  the  testator  remaining  unsold  may  be 

sold  under  the  direction  of  the  court. 

6.  That  the  defendants  may  be  decreed,  at  the  election  of  the 

z  2 


diO 


JUDICATURE  ACT.  Ig75. 


[chap. 


T- 


AdmlnlAtn- 

tlOQ  of 

estotes. 


Defence. 


parties  interested  in  the  testator^s  estate,  either  to  pay  interest 
at  the  rate  of  5/.  per  cent,  per  annum  npon  such  xdodcts 
belonging  to  the  estate  of  the  testator  as  they  have  improperly 
mixed  with  their  own  moneys  and  employed  in  bnsiness  on 
their  own  aooount,  and  that  half-yearly  rests  may  be  miuie  in 
taking  such  account  as  respects  all  moneys  which  by  the  said 
will  were  directed  to  be  accumulated,  or  to  account  for  all 
profits  by  the  employment  in  their  bnsiness  of  the  said  trust 
money. 

7.  That  a  receiver  may  be  appointed  of  the  outstanding  personal 

estate  of  the  testator,  and  to  receive  the  rents  and  profits  of 
his  real  estate  remaining  unsold. 

8.  Such  further  or  other  relief  as  the  nature  of  the  case  mav  re- 

quire. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
{Name  (^  JuflyeJ] 
Between  A,B,  and  C.  his  wife 

and 
E.K  and  G,E.     .. 


[187ft.    R235.I 


..     Plaintiffs, 


Defendants. 


Statement  of  Defence  of  the  above-named  Defendants, 

1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as  his 
executors,  possessed  themselves  of  and  converted  into  money  the  tes* 
tator's  personal  estate,  except  his  share  in  the  colliery  mentioned  in  the 
plaintifTs  statement  of  claim.  The  moneys  so  arising  were  applied  in 
payment  of  part  of  the  testator's  debts  and  funeral  and  testamentary 
expenses,  but  such  moneys  were  not  sufficient  for  the  payment  thereof 
in  full. 

2.  The  Paradise  ColUery  was,  at  the  testator's  decease,  worked  by 
him  in  partnership  with  J.  Y.,  and  W.  Y.,  and  T.  Y.,  both  since  de- 
ceased. No  written  articles  of  partnership  had  been  entered  into,  and 
for  many  years  the  testator  had  not  taken  any  part  in  the  management 
of  the  said  colliery,  but  it  waa  managed  exclusively  by  the  other  part- 
ners, and  the  defendants  did  not  know  with  certainty  to  what  share 
therein  the  testator  was  entitled. 

3.  Upon  the  death  of  the  testator,  the  defendants  endeavoured  to 
ascertain  the  value  of  the  testator's  share  in  the  colliery,  but  the 
other  partners  refused  to  give  them  any  information.  The  defendants 
thereupon  had  the  books  of  the  colliery  examined  by  ft  competent 
accountant,  but  they  had  been  so  carelessly  kept  that  it  was  impossible 
to  obtain  from  them  any  accurate  information  respecting  the  state  of 
the  concern ;  it  was,  however,  ascertained  that  a  considerable  sum  was 
due  to  the  testator's  estate. 


CHAP,  v.]  APPENDIX  C— PLEADINGS.  341 

4.  Between  the  death  of  the  testator  and  the  heginning  of  the  year  Admini8tr&. 
1874  the  defendants  made  frequent  applications  to  J.  Y.,  W.  Y.,  and  estates^ 
T.  Y.  for  a  settlement  of  the  accounts  of  the  colliery.    Such  applica- 
tions having  proved  fruitless,  the  defendants,  in  January,  1874,  filed 

their  hill  of  complaint  in  the  Gonrt  of  Chancery  against  J.  Y.,  W.  Y., 
and  T.  Y.,  praying  for  an  account  of  the  partnership  dealings  hetween 
the  testator  and  the  defendants  thereto,  and  that  the  partnership 
might  be  wound  up  under  the  direction  of  the  Court. 

5.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was  revived 
against  J.  P.  and  T.  S.,  his  executors.    The  suit  is  still  pending. 

6.  As  to  the  Paradise  Colliery,  the  defendants  have  acted  to  the  best 
of  their  judgment  for  the  benefit  of  the  testator's  estate,  and  they  deny 
being  under  any  liability  in  respecl  of  the  said  colliery  not  having  been 
realised.  They  submit  to  act  imder  the  direction  of  the  Court  as  to  the 
farther  prosecution  of  the  said  suit  and  generally  as  to  the  realisation  of 
the  testator's  interest  in  the  said  colliery. 

7.  With  respect  to  the  statements  in  the  eighth  paragra^^h  of  tue 
statement  of  claim,  the  defendants  say^  that  upon  the  death  of  the  tes- 
tator, they  sold  the  whole  of  his  furniture,  linen,  and  china,  and  also  all 
his  plate,  except  a  few  silver  teaspoons  of  very  small  value,  which  were 
taken  possession  of  by  his  widow,  and  they  applied  the  proceeds  of  such 
sale  as  part  of  the  testator's  personal  estate,  and  they  deny  being 
under  any  liability  in  respect  of  such  furniture,  linen,  china,  and 
plate. 

8.  With  respect  to  the  statements  in  paragraph  seven  of  the  state- 
ment of  claim,  the  defendants  say  that  all  moneys  received  by  them, 
or  either  of  them,  on  account  of  the  testator's  estate,  were  paid  by  them 
to  their  executorship  account  at  the  bank  of  Messrs.  H.  &  Co.,  and 
until  the  sale  of  the  testator's  real  estate  took  place  as  hereinafter  men- 
tioned, the  balance  to  their  credit  was  never  greater  than  was  necessary 
for  the  administration  of  the  trusts  of  the  testator's  will,  and  they 
therefore  were  unable  to  make  any  such  investment  or  accumulation  as 
directed  by  the  testator's  will.  No  moneys  belonging  to  the  testator's 
estate  have  ever  been  mixed  with  the  moneys  of  the  defendants,  or 
either  of  them,  nor  has  any  money  of  the  testator's  been  employed 
in  business  since  the  testator's  decease,  except  that  his  share  in  the 
said  colliery,  for  the  reason  hereinbefore  appearing,  has  not  been  got  in. 

9.  In  1874,  after  the  plaintiff  C,B,  had  attained  her  age  of  21 
years  the  defendants  sold  the  real  estate  of  the  testator  for  sums 
Amounting  to  15,080/.,  and  no  part  thereof  remains  unsold.    They  re-       • 
ceived  the  purchase-moneys  in  December,  1874,  and  on  the  day 

of  1875,  they  paid  such  proceeds  into  Court  to  the  credit  of  this 

action  with  the  exception  of  500/.  retained  on  account  of  costs  incurred 
and  to  be  incurred  by  them. 
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[1876.    B.  No.  236.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
IName  of  Judge,"] 
Between  A,B,  and  G,  bis  wife 

and 
E.F.  and  G.ff.    .. 

Bepiy, 
'   The  plaintiflf  joins  issue  with  the  defendants  upon  their  defence. 


..     Plaintiffs, 
..     Defendants. 


No.  6. 

187    .    B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1875. 

Between  A.B.  and  Company        ..         ..     Plaintiffs,, 

and 

^.F.  and  Company        ..         ..'   Defendants. 

Statement  ^  Claim. 

1.  The  plaintiffs  are  manufacturers  of  artificial  manures,  carrying  ol; 
business  at  ,  in  the  county  of 

2.  The  defendants  are  conunission  agents,  carrying  on  business  ir* 
London. 

3.  In  the  early  part  of  the  year  ,  the  plaintiffs  commenced,  and 
down  to  the  187  ,  continued  to  consign  to  the  defendants,  iyt> 
their  agents,  large  quantities  of  their  manures  for  sale,  and  the  defen- 
dants  sold  the  same,  and  received  the  price  thereof  and  accounted  to 
the  plaintiffs  therefor. 

4.  No  express  agreement  ha^  ever  been  entered  into  between  the 
plaintiffs  and  the  defendants  with  respect  to  the  terms  of  the  defen- 
dants' employment  as  agents.  The  defendants  have  always  charged 
the  plaintiffs  a  commission  at  per  cent,  on  all  sales  effected  b^ 
them,  which  is  the  rate  of  commission  ordinarily  charged  by  del  credere 
agents  in  the  said  trade.  And  the  defendants,  ia  fact,  always  ac- 
counted to  the  plaintiffs  for  the  price,  whether  they  received  the  same 
from  the  purchasers  or  not. 

5.  The  plaintiffs  contend  that  the  defendants  aie  liable  to  them  a» 
del  credere  agents,  but  if  not  so  liable  are  under  the  circumstances 
hcreioafter  mentioned  liable  as  ordinaiy  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the  defendants  for  sale 
a  large  quantity  of  goods,  including  tons  of 

7.  On  or  about  the  ,  the  defendants  sold  tons  of 

part  of  such  goods  to  one  O.U.  for  ^^  at  three  months'  credit,  and 

delivered  the  same  to  him* 
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• 

8.  Q,E.  was  not,  at  that  time,  in  good  credit  and  was  in  insolvent  Ag(nt. 
circumstances,  and  the  defendants  might,  by  ordinary  care  and  dili- 
gence, have  ascertained  the  fact. 

9.  QM.  did  not  pay  for  the  said  goods,  but  before  the  expiration  of 
the  said  three  months  for  which  credit  had  been  given  was  adjudicated 
a  bankrupt,  and  the  plaintiffs  have  never  received  the  said  sum  of 

2.,  or  any  part  thereof. 
The  plaintiffs  claim  : — 

1.  Damages  to  the  amount  of  I. 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 
The  plaintiffi  propose  that  this  action  should  be  tried  in  the  county 
of 

[Title  as  in  daim,  omitting  date  of  issue  of  writ.] 

Statement  of  Defence, 

1.  The  defendants  deny  that  the  said  commission  of  per  cent.  Defence 
mentioned  in  paragraph  4  of  the  claim  is  the  rate  of  commission  ordi- 
narily charged  by  del  credere  agents  in  the  said  trade,  and  say  that  the 
same  is  the  ordinary  commission  for  agents  other  than  del  credere 
agents,  and  they  deny  that  they  ever  accounted  to  the  plaintiffs  for 

the  price  of  any  goods,  except  after  they  had  received  the  same  from 
the  purchasers. 

2.  The  defendants  deny  that  they  if^ere  ever  liable  to  the  plain tifis 
as  del  credere  agents. 

3.  With  respect  to  the  eighth  paragraph  of  the  plaintiff's  statement 

of  claim,  the  defendants  say  that  at  the  time  of  the  said  sale  to  the 

said  G,U,,  the  said  G,H^  was  a  person  in  good  credit.    If  it  be  true 

that  the  said  G,H.  was  then  in  insolvent  circumstances  (which  the 

defendants  do  not  admit),  the  defendants  did  not  and  had  no  reason  to 

suspect  the  same,  and  could  not  by  ordinary  care  or  diligence  have 

ascertained  the  fact. 

[Title  as  in  defence.] 

Beply, 
The  plaintiffs  join  issue  upon  the  defendant's  statement  of  defence.    Bepiy. 


No.  C. 

187    .    B.N0. 
In  the  High  Court  of  Justice.  Bill  of 

Division.  ExcANGE. 

Writ  issued  3rd  August,  1876. 
Between  A,B.  and  CD.     ..         ..         ..     Plaintiffs, 

and 
E.F,  and  GJL Defendants. 
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Statement  ef  Claim, 

cuim.  1.  Messrs.  M.N»  A  Co,  on  the  day  of  drew  a  bill  of  ex- 

change upon  the  defendants  for  l.  payable  to  the  order  of  the  said 

Messrs.  M»N,  A  Co,  three  months  after  date,  and  the  defendants  ac- 
cepted the  same. 

2.  Messrs.  M:N,  A  Co,  indorsed  the  bill  to  the  plaintiffs. 

3.  The  bill  became  due  on  the  ,  and  the  defendants  have  not  | 
paid  it. 

The  plaintiffs  claim : — 

[Title.] 

Statement  of  Defence, 

Defenoe.  1.  The  bill  of  exchange  mentioned  in  the  statement  of  claim  was 

drawn  and  accepted  under  the  circumstances  hereinafter  stated,  and 
except  as  hereinafter  mentioned  there  never  was  any  consideration  for 
the  acceptance  or  payment  thereof  by  the  defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed  between 
the  said  Messrs.  M,N,  A  Co,^  the  drawers  thereof  and  the  defendants, 
that  the  said  Messrs.  3f.M  &  Co,  should  sell  and  deliver  to  the  de- 
fendants free  on  board  ship  at  the  port  of  1200  tons  of  coals 
during  the  month  of  ,  and  that  the  defendants  should  pay  for  the 
same  by  accepting  the  said  Messrs.  M,N,  &  CoS  draft  for  I,  at 
six  months.  . 

3.  The  said  Messrs.  M,N,  &  Co.  accordingly  drew  upon  the  defendantfi, 
and  the  defendants  accepted  the  bill  of  exchange  now  sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to  entitle 
them  to  delivery  by  the  said  Messrs.  M.N,  A  Co,  of  the  said  1200  tons 
of  coals  under  their  said  contract,  and  the  time  for  delivery  has  long 
since  elapsed ;  but  the  said  Messrs.  ld,N,  & '  Co.  never  delivered  the 
same,  or  any  part  thereof,  but  have  always  refused  to  do  so^  whereby 
the  consideration  for  the  defendants'  acceptance  has  wholly  failed. 

5.  The  plaintiffs  first  received  the  said  bill,  and  it  waa  first  indorsed 
to  them  after  it  was  overdue. 

6.  The  pbiintifib  never  gave  any  value  or  consideration  for  the  said 
bill. 

7.  The  plaintiffs  took  the  said  bill  with  notice  of  the  facts  stated  in 
the  second,  third,  and  fourth  paragraphs  hereof. 

[Title.] 
Reply, 

Kepiy.  !•  I^e  plaintiff  joins  issue  upon   the  defendants*  statement  of 

defenoe. 

2.  The  plaintiff  gave  value .  and  consideration  for  the  said  bill  in 
manner  following,  that  is  to  say,  on  the  day  of  187     ,  the 

said  Messrs.  M,N.  A  Co^  were^indebted  to  the  plaintiff  in  about  7., 


CHAP,  v.]  APPENDIX  C— PLEADINGS.  345 

the  balance  of  an  aooonnt  for  goods  sold  from  time  to  time  by  him  to 
them.  On  that  day  they  ordered  of  the  plaintiff  farther  goods  to  the 
value  of  abont  L,  which  last-mentioned  goods  have  since  been 

delivered  by  him  to  them.  And  at  the  time  of  the  order  for  such  last- 
mentioned  goods  it  was  agreed  between  Messrs.  M.N.  &  Co.  and  the 
plaintiff,  and  the  order  was  received  upon  the  terms,  that  they  should 
indorse  and  hand  over  to  him  the  bill  of  exchange  sued  upon,  together 
with  various  other  securities  on  account  of  the  said  previous  balance, 
and  the  price  of  the  goods  so  ordered  on  that  day.  The  said  securities, 
including  the  bill  sued  upon,  were  thereupon  on  the  same  day  indorsed 
and  handed  over  to  the  plaintiff. 


Xp.  7. 

187    •    B.No. 
In  the  High  Court  of  Justice.  Bill  of 

Division.  ^^^  e<ix. 

Writ  issued  3rd  August,  1876.  niDRiiATioif. 

Between  ^. J?,  and  CD Plaintiffs, 

and 
E.F.  and  Q.H.       Defendants. 

Statement  of  Claim, 

1.  The  plaintiffs  are  merchants,  factors,  ai}d  commission  agents,  cuim. 
carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commission  agents,  carrying  on 
business  at  Hong  Kong. 

3.  For  several  years  prior  to  the  1875,  the  plaintiffs  had  been 
in  the  habit  of  consigning  goods  to  the  defendants  for  sale,  as  their 
agents,  and  the  defendants  had  been  in  the  habit  of  consigning  goods  to 
the  plaintiffs  for  sale,  as  their  agents ;  and  each  party  always  received 
the  price  of  the  goods  sold  by  him  for  the  other ;  and  a  balance  was 
from  time  to  time  struck  between  the  parties,  and  paid« 

On  the  of  ,  the  moneys  so  received- by  the  defendants  for 

the  plaintiffs,  and  remaining  in  their  names,  largely  exceeded  the 
moneys  received  by  the  plaintiffs  for  the  defendants,  and  a  balance  of 
I,  was  accordingly  due  to  the  plaintiffs  from  the  defendants. 

4.  On  or  abont  the  1875,  the  plaintiffs  sent  to  the  defendants 
a  statement  of  the  accounts  between  them,  shewing  the  said  sum  as 
the  balance  due  to  the  plaintiffs  from  the  defendants ;  and  the  de- 
fendants agreed  to  the  said  statement  of  accounts  as  correct,  and  to  the 
said  sum  of  L  as  the  balance  due  by  them  to  the  plain ti fib,  and 
agreed  to  pay  interest  on  such  balance  If  time  were  given  to  them. 

5.  The  defendants  requested  the  plaintiffs  to  give  them  three  months 
time  for  payment  of  the  said  sum  t)f  7.,  and  the  plaintiffs  agreed 
to  do  so  upon  the  defendants  accepting  the  bills  of  exchange  hereinafter 
mentioned. 
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G.  The  plaintiifs  thereupon  on  the  drew  two  bills  of  exchange 

upon  the  defendants^  one  for  I,  and  the  other  for  Ly  both 

payable  to  the  order  of  the  plaintiffs  three  months  after  date,  and  the 
defendants  accepted  the  bills. 

The  said  bills  became  due  on  the  187    ,  and  the  defendants 

hare  not  paid  the  bills,  or  either  of  them,  nor  the  said  sum  of  /. 

The  plaintiffs  claim : — 

I,  and  interest  to  the  date  of  judgment. 

The  plaintifis  propose  that  the  action  should  be  tried  in  London. 


No.  8. 

Bills  of 

In  the  High  Court  of  Justice. 

187    .    B.K 

I^Ading. 

Division. 

« 

Writ  issued  [           ]. 
LTHE  "IDA"  CO.] 

Between  A^.  and  CD 

».     Plaintiffs, 

and 

JS,  F,  and  G»H.  ..         .. 

••     Defendants; 

Statement  (f  Claim, 

Oaim.  [1.  The  "  Ida  *'  is  a  vessel  of  which  no  owner  or  part  owner  was,, 

at  the  time  of  the  institution  of  this  cause^  domiciled  in  England  or 
Wales  (ky] 

2.  In  the  month  of  February,  1873,  Messrs.  L.  and  Company,  of 
Alexandria,  caused  to  be  shipped  6110  ardebs  of  cotton  seed  on  board 
the  said  vessel,  then  lying  in  Port  Said  (Egypt),  and  the  then  master 
of  the  vessel  received  the  same,  to  be  carried  from  Port  Said  to  Hull, 
upon  the  terms  of  three  bills  of  lading,  signed  by  the  master,  and 
delivered  to  Messrs.  L.  and  Company. 

3.  The  three  bills  of  lading,  being  in  form  exactly  similar  to  one 
another,  were  and  are,  so  D&r  as  is  material  to  the  present  case,  in  the 
words,  letters,  and  figures  following,  that  is  to  say : — 

"  Shipped  in  good  order  and  well  conditioned  by  L.*  &  Co.  Alex- 
'<  andria  (Egypt)  in  and  upon  the  good  ship  called  the  *  Ida,* 
'*  whereof  is  master  ioc  the  present  voyage  Ambrozio  Chiapella, 
"  and  now  riding  at  anchor  in  the  port  of  Port  Said  (Egypt),  and 
'*  bound  for  Hull,  six  thousand  one  hundred  and  ten  ardebs  cotton 
"  seed,  being  marked  and  numbered  as  in  the  margin,  and  are  to 
"  be  delivered  in  the  like  good  order  and  well-conditioned  at  the 
"  aforesaid  Port  of  Hull  (the  act  of  God,  the  Queen's  enemies, 
"  fire  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
"  rivers,  and  navigation  of  whatever  nature  and  kind  soever,  save 

(i)  In  Admiralty  action  insert  name  be  inserted  if  the  action  be  under 
of  ship.  sect  6  of  the  Admiralty  Act,  1861. 

(Ji)  A  statement  to  this  effect  may 
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^  risk  of  boats  so  far  as  ships  are  liable  thereto  excepted),  nnto  Bills  of 
"  order  or  to  assigns  paying  freight  for  the  said  goods  at  the  rate       ^^' 
"  of  (195.)  say  nineteen  shillings  sterling  in  fall  per  ton  of  20  cwt. 
"  delivered  with  £10  gratuitjr.    Other  conditions  as  per  charter- 
"  party,  dated  London,  4th  October,   1872,  with  primage  and 
"  average  aocostomed.    In  witness  whereof  the  master  or  purser 
"  of  the  said  ship  hath  affirmed  to  three  bills  of  lading  all  of  this 
*'  tenor  and  date,  the  one  of  which  three  bills  being  accomplished 
"  the  other  two  to  stand  void.    Dated  in  Port  Said  (Egypt),  6th 
"  February,  1873.    100  dunnage  mats.    Fifteen  working  days 
*'  remain  for  discharging.** 
4.  The  persons  constituting  the  firm  of  Messrs.  L.  and  Ck)mpany  are 

identical  with  the  members  of  the  plaintiffs'  firm. 
-6.  The  yessel  sailed  on  her  voyage  to  Hull,  and  duly  arrived  there  on 

or  about  the  7th  of  May,  1873. 

6.  The  cotton  seed  was  delivered  to  the  plaintiffs,  but  not  in  as  good 
order  and  condition  as  it  was  in  when  shipped  at  Port  Said ;  but  was 
delivered  to  the  plaintiffs  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by  any 
of  the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of  the 
value  of  the  said  cotton  seed,  and  were  put  to  great  expense  in  and 
about  keeping,  warehousing,  and  improving  the  condition  of  the  said 
cotton  seed,  and  in  and  about  having  the  same  surveyed. 

The  plaintiffs  claim  the  following  relief: — 

1.  7.  for  damages,  [(7)  and  the  condemnation  of  the  said  vessel, 
and  the  defendant  and  his  bail  in  the  same]  : 

2.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defence, 
Statement  of:—  Defence. 

1.  They  deny  the  truth  of  the  allegations  contained  in  the  sixth, 
seventh,  and  eighth  articles  of  the  said  petition. 

2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasioned  by 
the  character  and  quality  of  the  cotton  seed  when  shipped  on  board  the 
"  Ida,"  and  by  the  inherent  qualities  of  the  cotton  seed,  and  by  shipping 
water  in  a  severe  storm  which  occurred  on  the  day  of  ,  in 
latitude           during  the  voyage,  or  by  some  or  one  of  such  causes. 

[Title.] 
Beply, 
The  plaintiffs  join  issue  upon  the  statement  of  defence.  Reply, 

(/)  This  may  be  inserted  if  the  action  be  an  Admiralty  action  in  rem. 
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[CUAT.  r. 


BOTTOUBT. 


ClailD.  > 


No.  9. 

In  the  High  Court  of  Joetice. 
Admiralty  DiviBioD. 

Writ  iasned  [  ]. 

THE  "ONWARD." 

Between  A.B,  and  CD,     ., 

and 
E.F.  and  O.H. 


187    .    B.  Na 


•• 


.•     Plaintiffs, 
..     Defendants. 


Statement  of  Claim, 


1.  The  '*  Onward,"  a  ship  of  933  tons  register,  or  thereabouts,  be- 
longing to  the  United  States  of  America,  whilst  on  a  voyage  from 
Moulmein  to  Qaeenstown  or  Falmouth,  for  orders,  and  from  thence  to 
a  port  of  discharge  in  the  United  Kingdom  or  on  the  Ck)ntinent,  between 
Bordeaux  and  Hamburg,  both  ports  inclusive,  laden  with  a  cargo  of 
teak  timber,  was  compelled  to  put  into  Port  Louis,  in  the  island  of 
Mauritius,  in  order  to  repair  and  refit. 

2.  The  master  of  the  "  Onward,*'  being  without  funds  or  credit  at 
Port  Louis,  and  being  unable  to  pay  the  expense  of  the  said  repairs, 
and  the  necessary  disbursements  of  the  said  ship  at  Port  Louis,  so  as  to 
enable  the  said  ship  to  resume  and  prosecute  her  voyage,  and  after 
having  communicated  with  his  owners  and  with  the  owners  and  con- 
signees of  the  cargo,  was  compelled  to  resort  to  a  loan  of  24,369  dollars 
on  bottomry  of  the  said  ship,  her  cargo  and  freight,  for  the  purpose  of 
enabling  him  to  pay  the  said  expenses  and  disbursements,  which  sum 
Messrs.  H.  and  Company,  of  Port  Louis,  at  the  request  of  the  master 
by  public  advertisement,  advanced  to  the  said  master  at  and  after  the 
rate  of  128  dollars  for  every  100  dollars  advanced,  and  accordingly  the 
said  master,  by  a  bond  of  bottomry,  dated  the  13th  of  October,  1870, 
by  him  duly  executed  in  consideration  of  the  sum  of  24,369  dollars, 
Mauritius  currency,  paid  to  him  by  the  said  Messrs.  H.  and  Company, 
bound  himself  and  the  said  ship  and  her  cargo,  namely,  about  940  tons 
of  teak  timber,  and  her  freight,  to  pay  unto  Messrs.  H.  and  Company, 
their  assigns,  or  order  or  indorsees,  the  said  sum  of  24,369  dollars  with 
the  aforesaid  maritime  premium  thereon,  within  twenty  days  next  after 
the  arrival  of  the  "  Onward  "  at  her  port  of  discharge,  from  the  said  in- 
tended voyage,  the  said  i>ftyment  to  be  made  both  in  capital  and  interest 
in  British  sterling  money,  at  and  after  the  rate  of  45.,  for  every  dollar, 
with  a  condition,  that  in  case  the  said  ship  and  cargo  should  be  lost, 
during  her  voyage  from  Port  Louis  to  Queenstown  or  Falmouth,  for 
orders,  and  thence  to  her  port  of  discharge  in  the  United  Kingdom  or 
on  the  Continent  between  Bordeaux  and  Hamburg,  both  ports  inclusive, 
then,. that  the  said  sum  of  24,369  dollars,  and  maritime  premium 
thereon,  should  not  be  recoverable. 
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3.  The  "  Onward  "  siibsequently  proceeded  on  her  voyage,  and  on  the  Bottomry. 
7th  of  February,  1871,  arrived  with  her  cargo  on  board  at  the  port  of 
Liverpool,  which  was  her  port  of  discharge. 

4.  The  bond  was  duly  indorsed  and  assigned  to  the  plaintiffs. 

5.  The  ship  has  been  sold  by  order  of  the  Court,  and  the  proceeds  of 
the  sale  thereof  have  been  brought  into  Court,  and  the  freight  has  also 
been  paid  into  Court. 

6.  The  said  sum  of  24,369  dollars,  with  the  maritime  premium 
thereon,  still  remain  due  to  the  plaintiffs.  By  a  decree  made  on  the 
10th  of  May,  1871,  the  Court  pronounced  for  the  validity  of  the  bond, 
so  far  as  regarded  the  ship  and  freight,  and  condemned  the  proceeds  of 
the  ship  and  freight  in  the  amount  due  on  the  bond.  The  principal 
and  premium  still  remain  owing  to  the  plaintiffs,  and  the  proceeds  of 
the  said  ship  and  her  freight  available  for  payment  thereof  are  insuffi- 
cient for  such  payment. 

The  plaintiffs  claim : — 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond  so  far  as 

regards  the  cargo : 

2.  That  the  Court  condemn  the  defendants  and  their  bail  in  so 

much  of  the  amount  due  to  the  plaintiffs  on  the  bond,  for 
principal,  maritime  premium,  and  for  interest  from  the  time 
when  such  principal  and  premium  ought  to  have  been  paid, 
as  the  proceeds  of  the  ship  and  freight  available  for  pay- 
ment of  the  bond  shall  be  insufficient  to  satisfy,  and  in  costs : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 
D^ence, 

The  defendants  say  that  the — 

1.  Several  averments  in  the  second  article  of  the  statement  contained  Defences 
are  respectively  untrue,  except  the  averment  that  the  bottomry  bond 
therein  mentioned  was  given  and  executed. 

2.  The  **  Onward  **  proceeded  on  the  voyage  in  the  first  paragraph  of 
the  claim  mentioned,  under  a  charter-party  made  between  the  defen- 
dants and  the  owners  of  the  vessel,  who  resided  at  New  York.  And  the 
cargo  in  the  said  paragraph  mentioned  belonged  to  the  defendants,  and 
was  shipped  at  Moulmein,  by  Messieurs  T.,  F.,  and  Company,  of  Moul- 
mein,  consigned  to  the  defendants. 

3.  When  the  "  Onward  "  put  into  Port  Louis,  the  master  placed  his 
ship  in  the  hands  of  Messieurs  H.  and  Company,  the  persons  in  the 
second  paragraph  of  the  claim  mentioned,  and*  the  repairs  and  disburse- 
ments in  the  said  second  article  mentioned  were  made,  directed,  and 
expended  under  the  orders,  management,  and  on  the  credit  of  said 
Messieurs  H.  and  Company,  who  at  the  outset  contemplated  the  neces- 
sity of  securing  themselves  by  the  hypothecation  of  the  ship,  freight 
and  cargo. 

4.  The  master  of  the  "  Onward**  and  Messieurs  H.  and  Company  did 
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Bottomiy.  not  communicatc'to  the  said  shippere  of  the  cargo,  or  to  the  defendants 
who  carried  on  husincss  at  Glasgow,  as  the  master  knew  the  iDiention 
of  hypothecating  the  ship,  freight,  and  cargo,  or  the  circomstanccs 
which  might  render  snch  hypothecation  advisable  or  necessary,  but  on 
the  contrary,  without  reasonable  cause  or  excuse,  abstained  from  so 
doing,  although  the  comparatively  small  value  of  the  ship  and  freight 
to  be  earned,  rendered  it  all  the  more  important  that  such  communica- 
tion should  have  been  made. 

5.  A  reasonable  and  proper  time  was  not  allowed  to  elapse  between 
the  advertisements  for  the  bottomry  loan,  and  the  acceptance  of 
Messieurs  H.  and  Company's  offer  to  make  such  loan. 

[Title.] 
Beply. 

iiepiy.  1.  The  plaintiffs  say  that  the  defendants,  smce  the  31st  day  of 

December,  1868,  have  been  the  only  persons  forming  the  firm  of 
T.,  F.,  and  Co.,  of  Moulmein,  mentioned  in  the  third  [Aragraph  of  the 
defence. 

2.  After  the  master  of  the  "Onward"  put, into  Port  Louis  as  afore- 
said, he  employed  Messieurs  H.  and  Company,  in  the  claim  mentioned, 
as  his  agents,  and  by  his  directions  they  by  letter  communicated  to  the 
defendants'  firms  at  Moulmein  and^Glasgow  the  circumstances  of  the 
ship's  distress,  and  the  estimated  amount  of  her  repairs. 

3.  The  said  Messieurs  H.  and  Company  shortly  after  the  said  ship 
was  put  into  their  hands  at  Port  Louis,  offered  the  said  master,  in  case 
he  shotild  require  them  to  do  so,  to  make  the  necessary  advances  for  the 
ship's  repairs,  and  to  take  his  drail  at  90  days'  sight  on  Messrs.  B. 
Brothers,  of  London,  at  the  rate  of  5  per  cent,  discount  for  the  amount 
of  the  advances,  together  with  a  bottomry  bond  on  ship,  caiigo,  and 
freight  as  collateral  security,  the  bond  to  be  void  should  the  draft  be 
accepted.  The  said  master,  and  the  said  Messieurs  H.  and  Company, 
by  letter,  oonmiunicated  to  the  owners  of  the  "  Onward  "  the  circum- 
stances of  the  said  ship's  distress,  and  the  aforesaid  offer  of  the  said 
Messrs.  H.  and  Company,  and  the  said  master  by  his  letter  requested 
the  said  owners  to  give  him  their  directions  on  the  subject.  The  said 
owners  shortly  after  receiving  such  letters,  by  letter  communicated 
with  the  defendants  at  Glasgow,  and  forwarded  to  them  copies  of  the 
said  lastly-mentioned  letters  of  the  said  master,  and  of  the  said  Messrs. 
H.  and  Co.  .• 

4.  The  defendants'  houses  at  Moulmein  and  Glasgow  respectively 
received  the  letters  referred  to  in  the  second  paragraph  of  this  reply  in 
time  to  have  communicated  with  the  said  master  at  Port  Louis  before 
the  giving  of  the  said  bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred  to  in 
paragraph  4  of  this  reply,  in  time  for  them  to  have  communicated 
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thereon  with  the  said  master  at  Port  Louia  before  the  giving  of  the  said  Bottomir.  j 

bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  communica- 
tions of  the  said  Messrs,  H.  and  Company,  or  in  any  way  communi- 
cate or  attempt  to  communicate  with  the  said  master,  or  to  direct  him 
not  to  give,  or  to  prevent  him  from  ^ving  the  said  bottomry  bond  on 
the  said  cargo. 

7.  The  said  bond  was  duly  advertised  for  sale,  and  was  subsequently, 
and  after  a  proper  interval  had  elapsed,  sold  by  auction  in  the  usual 
way.  There  were  several  bidders  at  the  sale,  and  the  said  Messrs.  H. 
and  Company  were  the  lowest  bidders  in  premium,  and  the  said  bond 
was  knocked  down  to  them.  The  said  bond  was  not  advertised  for  . 
until  the  said  ship  was  ready  for  sea,  and  up  to  that  time  the  master  of 
the  said  ship  had  expected  to  hear  from  her  owners,  and  had  hoped  to 
be  put  in  funds,  and  had  not  finally  determined  to  resort  to  bottomry 

•  of  the  said  ship,  or  her  cargo  or  freight. 

8.  Save  as  herein  appears  the  plaintifis  deny  the  truth  of  the  several 
allegations  contained  in  the  said  answer. 

[Note. — The  facts  stated  in  this  reply  should,  in  general,  be  intro- 
duced by  amendment  into  the  statement  of  claim.] 

[Title.] 
Hejainder. 
The  defendants  join  issue  upon  the  plaintiffs'  reply.  Ui^joindcr. 


No.  10. 

187    .    B.  No. 
In  the  High  Court  of  Justice.  CHAvrsR- 

Division.  pabiy. 

Writ  issued  3rd  August,  1876. 
Between  A,B.  and  0.2>.    ..         ••         ••     Plaintiffs, 

and 
E,F,  and  GM,    ..         ..         .•     Defendants. 

Statement  of  Claim, 

1.  The  plaintiffs  were,  on  the  Ist  August,  1874,  the  owners  of  the  cuim. 
steamship  **  British  Queen." 

2.  On  the  let  of  August,  1874,  the  ship  being  then  in  Calcutta,  a 
charter-party  was  there  entered  into  between  John  Smith,  the  master, 
on  behidf  of  himself  and  the  owners  of  the  said  ship,  of  the  one  part, 
and  the  defendants  of  the  other  part. 

3.  By  the  said  charter-party  it  was  agreed,  amongst  other  things, 
that  the  defendants  should  be  entitled  to  the  whole  carrying  power  of 
the  said  steamship  for  the  period  of  four  months  certain,  commencing 
from  the  said  Ist  August,  1874,  upon  a  voyage  or  voyages  between 
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ciuu-ier-        Calcutta  and  Manritius  and  back ;  that  the  defendants  shotdd  pay  for 
^^'^^'  such  use  of  the  said  steamship  to  the  plaintiffs'  agents  at  Calcutta, 

monthly,  the  sum  of  10007. ;  that  the  charter  should  terminate  at  Cal- 
cutta ;  and  that  if  at  the  expiration  of  the  said  period  of  four  months 
the  said  steamship  should  be  upon  a  voyage,  then  the  defendants 
should  pay  pro  Tat&  for  the  hire  of  the  ship  up  to  her  arrival  at 
Calcutta,  and  the  complete  discharge  of  her  cargo  there. 

4.  The  "British  Queen"  made  several  voyages  in  pursuance  of  the 
said  charter-party,  and  the  first  three  monthly  sums  of  10007.  each 
were  duly  paid. 

5.  The  period  of  four  months  expired  on  the  1st  of  December,  1874, 
and  at  that  time  the  steamship  was  on  a  voyage  from  Mauritius  to 
Calcutta.  She  arrived  at  Calcutta  on  the  13th  December,  and  the  dis- 
charge of  her  cargo  there  was  completed  on  the  16th  December,  1874. 

6.  The  plaintifib'  agents  at  Calcutta  called  upon  the  defendants  to 
pay  to  them  the  fourth  monthly  sum  of  10007.,  and  a  sum  of  5007.  for 
the  hire  of  the  steamship  from  the  1st  to  the  16th  December,  1874, 
but  the  defendants  have  not  paid  any  part  of  the  said  sums. 

The  plaintiffs  claim — 
The  sum  of  15007.,  and  interest  upon  10007.,  part  thereof,  from 
the  1st  December,  1874,  until  judgment. 
The  plaintiffs  propose  that  this  action  should  be  tried  in  London. 

[Title.] 

Statement  of  Defence, 

Defence.  1.  By  the  charter-party  sued  upon  it  was  expressly  provided  that  if 

any  accident  should  happen  to,  or  any  repairs  should  become  necessary 
to  the  engines  or  Ixnlers  of  the  said  steamship,  the  time  occupied  in 
repairs  should  be  deducted  from  the  period  of  the  said  charter,  and  » 
proportionate  reduction  in  the  charter  money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  engines  and  boilers 
of  the  steamship,  and  ten  days  were  occupied  in  effecting  such  repairs. 

3.  On  the  an  accident  happened  to  the  engines  of  the  steani- 
sliip  at  Mauritius,  and  two  days  were  occupied  in  effecting  the  repairs 
necessary  in  consequence  thereof. 

4.  The  defendants  are  therefore  entitled  to  a  reduction  in  the  charter 
money  of  4007. 

Counter-  By  way  of  set-off  and  counter-claim  the  defendants  claim  as  fol- 

^^^*^'  lows : — 

5.  By  the  charter-party  it  was  expressly  provided  that  the  chartereifs* 
should  furnish  funds  for  the  steamship's  necessary  disbursements,  except 
in  the  port  of  Calcutta,  without  any  commission  or  interest  on  any  sum 
so  advanced. 

6.  The  defendants  paid  for  the  necessary  disbursements  of  the  ship 
in  the  port  of  Mauritius  between  the  and  the  1874,  sums 
amounting  in  all  to  6257.  14s.  6d, 
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7.  Tlie  charter-party  also  contained  an  express  warranty  that  the  Charter- 
steamship  was  at  the  date  thereof  capable  of  steaming  nine  knots  an  ^''^' 
hour  on  a  consumption  of  30  tons  of  coal  a  day,  and  it  was  further  pro- 
vided by  the  charter-party  that  the  charterers  should  provide  coal  for 

the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter-party  only  capable  of 
.steaming  less  than  eight  knots  to  an  hour,  and  that  only  on  a  consump- 
tion of  more  than  35  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  paragraph, 
the  steamship  finally  arrived  at  Calcutta  at  least  15  days  later,  and  re- 
mained under  charter  at  least  15  days  longer  than  she  would  otherwise 
have  done.  She  was  also  during  the  whole  period  of  the  said  charter 
at  sea  for  a  much  larger  number  of  days  than  she  would  otherwise  have 
been,  and  consumed  a  much  larger  quantity  of  coal  on  each  of  such 
days  than  she  would  otherwise  have  done,  whereby  the  defendants  were 
obliged  to  provide  for  the  use  of  the  steamship  much  larger  quantities 
of  coal  than  they  would  otherwise  have  been. 

The  defendants  claim — 

I,  damages  in  respect  of  the  matters  stated  in  this  set-off 
and  counter-claim. 

[Title.] 

1.  The  plaintiff  joins  issue  upon  the  second,  third,  and  fourth  para-  Bep^j. 
graphs  of  the  defendant's  statement  of  defence. 

2.  With  respect  to  the  alleged  set-off  stated  in  paragraph  6  the  plain- 
tiff does  not  admit  the  correctness  of  the  amount  therein  stated.  And 
all  sums  advanced  by  them  for  disbursements  were  paid  or  allowed  to 
them  by  the  plaintiffs  by  deducting  the  amount  thereof  from  the  third 
monthly  sum  of  10002.  paid  (subject  to  such  deduction)  to  the  plain- 
tiffs' agents  at  Calcutta  by  the  defendant  on  or  about  the  12th 
November,  1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the  alleged 
damages  therefrom  stated  in  the  7th,  8th,  and  9th  paragraphs,  the 
plaintiffs  say  that  the  steamship  was  at  the  date  of  the  charter-party 
•capable  of  steaming  nine  knots  an  hour  on  a  consumption  of  30  tons  of 
coal  a  day.  If  the  steamship  did  not,  during  the  said  charter,  steam 
more  than  eight  knots  an  hour,  and  that  on  a  consumption  of  more  than 
35  tons  a  day,  as  alleged  (which  the  plaintiffs  do  not  admit),  it  was  in 
consequence  of  the  bad  and  unfit  quality  of  the  coals  provided  by  the 
defendants  for  the  ship's  use. 

[Title.] 

Joinder  <^  issue. 

llie  defendants  join  issue  upon  the  plaintiffs'  reply  to  their  set-off  Rejoinder.; 
and  counter-claim. 
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Claim. 


No.  11. 

187   .    axo. 

In  the  High  Court  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "AMERICAN." 

Between  A,B,  and  CD,     ..  ..         ..     PUintifTs, 

and 
E,F,  and  O.B.     ..         ..  ..     Defendants. 

Statement  of  Claim. 

1.  Shortly  before  8  a.m.on  the  9th  of  December,  1874,  the  brigantine 
**  Katie,"  'of  194  tons  register,  of  which  the  plaintiflTs  were  owners, 
manned  by  a  crew  of  eight  hands  all  told,  whilst  on  a  voyage  from 
Dublin  to  St.  John's,  Newfoundland,  in  ballast,  was  in  latitude  about 
46°  N.,  and  longitude  40''  42^  W.,  by  aocoimt 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong  breeze,  and 
the  weather  was  clear,  and  the  *'  Katie "  was  under  doubled-reefed 
mainsail,  reefed  mainstaysail,  middle  staysail,  lower  topsail,  reefed  fore 
staysail,  and  jib,  sailing  full  and  by  on  the  port  tack,  heading  about 
N.W.  i  N.,  and  proceeding  at  the  rate  of  about  five  knots  and  a  half 
per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  which  proved  to 
be  the  screw  steamship  "  American,"  was  seen  at  the  distance  of  three 
or  four  miles  from  the  "  Katie,"  broad  on  her  port  bow,  and  steering 
about  E.  or  E.  by  S.  The  master  of  the  "  Katie  "not  having  been  able 
to  take  observations  for  several  days,  and  her  chronometer  having  rmi 
down,  and  the  said  master  wishing  to  exchange  longitudes  with  the 
"  American,"  caused  an  ensign  to  be  hoisted,  and  marked  his  longitude 
by  account  on  a  board  which  he  exhibited  over  the  port  side.  The 
"Katie"  was  kept  full  and  by,  and  the  "American"  approached 
rapidly,  and  attempted  to  pass  ahead  of  the  "  Katie,"  and  caused  imme- 
diate danger  of  collision,  and  although  thereupon  the  helm  of  the 
"  Katie  "  was  put  hard  a-port  and  her  mainshcet  let'go,  the  *'  American," 
with  her  stem  struck  the  "  Katie  **  on  her  port  side,  almost  amidships, 
cutting  her  nearly  in  two,  and  the  "Katie"  sank  almost  immediately, 
her  crew  being  saved  by  the  steamer. 

4.  The  ''American"  improperly  n^lected  to  keep  clear  of  the 
"  Katie." 

5.  The  "American"  improperly  attempted  to  pass  ahead  of  the 
«•  Katie." 

6.  The  "  American  "  improperly  neglected  to  ease  her  engines,  and 
improperly  neglected  to  stop  and  reverse  her  engines  in  due  time. 

The  pUintiff  claims : — 
1.  That  it  may  be  declared  that  the  plaintiffs  are  entitled  to  the 
damage  proceeded  for : 
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2.  That  Uie  bail  given  by  the  defendants  be  condemned  in  such  GbUiiion. 

damage,  and  in  costs : 

3.  That  the  accounts  and  vouchers  relating  to  such  damage  be  re- 

ferred to  the  Begistrar  assisted  by  merchants  to  report  the 
amount  thereof: 

4.  Soch  farther  and  other  relief  as  the  nature  of  the  case  may 

require. 

[Title.] 

SUUement  of  De/eTiee. 

llie  defendants  say  as  follows  >^  Defence. 

1.  The  **  American  **  is  a  screw  steamship,  of  1 ,368  tons  register,  with 
engines  of  SOO-horse  power  nominal,  belonging  to  the  port  of  Liverpool, 
and  at  the  time  of  the  occurrences  hereinafter  mentioned  was  manned 
by  a  crew  of  40  hands  all  told,  laden  with  a  cargo  of  general  merchan- 
dise, and  bound  from  Port-au-Prince  in  the  West  Indies  to  Liverpool. 

2.  About  8.6  a.m.  on  the  28th  of  November  1874,  the  "  American  " 
was  in  latitude  46^  N.,  longitude  38°  16'  W.,  steering  E.  by  S.  true 
magnetic,  making  under  all  sail  and  steam  about  12  knots  an  hour,  the 
wind  being  about  S.W.  by  S,  true  magnetic,  blowing  a  strong  breeze 
and  the  weather  hazy,  when  a  vessel,  which  afterwards  proved  to  be 
the  brigantine  "  Katie,*'  was  observed  on  the  **  American's  *'  starboaid 
bow  about  four  miles  distant,  bearing  about  S.E.  by  E.  true  magnetic, 
close-hauled  to  the  wind,  and  steering  a  course  nearly  parallel  to  that  of 
the  *'  American.'* 

3.  The  "  American  "  kept  her  course,  and  when  the  "  Katie  "  was 
about  three  miles  distant  her  ensign  was  observed  by  those  on  board 
the  "  American  "  run  up  to  the  main,  and  she  was  seen  to  have  altered 
her  course,  and  to  be  bearing  down  towards  the  "  American.**  The 
*'  American's"  ensign  was  afterwards  run  up,  and  her  master,  supposing 
that  the  "  Katie  **  wanted  to  correct  her  longitude,  or  to  speak  the 
**  American,"  continued  on  his  course,  expecting  that  the  '*  Katie," 
when  she  had  got  suflSciently  close  to  speak  or  show  her  black  board 
over  her  starboard  side,  woald  luff  to  the  wind,  and  pass  to  windward 
of  the  "  American.** 

4.  The  master  of  the  **  American  "  watched  the  '*  Katie  **  as  she  con- 
tinued to  approach  the  *'  American,"  and  when  she  had  approached  as 
near  as  he  deemed  it  prudent  for  her  to  come,  he  waved  to  her  to  luff, 
and  shortly  afterwards,  on  his  observing  her  to  be  attempting  to  cross 
the  bowB  of  the  "  American,"  the  helm  of  the  latter  was  immediately 
put  to  starboard,  and  engines  stopped  and  reversed  full  speed ;  but  not- 
withstandiug,  the  "  American  "  with  her  stem  came  into  collifflon  with 
the  port  side  of  the  "  Katie,"  a  little  forward  of  the  main  rigging. 

5.  The  '*  American's  "  engines  were  then  stopped,  and  when  the  crew 
of  the  *' Katie"  had  got  on  board  of  the  ** American,"  the  tatter's 
engines  were  reversed  to  get  her  clear  of  the  **  Katie,"  which  sunk  under 
the  ^  American's"  bows. 
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CoUWdw  6.  The  **  Katie  *  improperly  approacbed  too  close  to  the  "  American." 

7.  Those  on  board  the  "  Katie"  improperly  Delected  to  lufF,  and  to 
pass  to  windward  of  the  "  American." 

8.  Thoee  on  board  the  "Katie"  improperiy  attempted  to  croaa  the 
bows  of  the  *•  American." 

9*  Those  on  board  the  "  Katie  "  improperly  ported  her  helm  before 

the  said  collision. 

10.  Those  on  board  the  "  Katie  "  improperly  neglected  to  starboard 

her  helm  before  the  said  collision. 

[Title.] 
Beply, 
jtepiy.  The  plaintiffs  join  issue  upon  the  defendants'  statement  of  defence. 


EtumivicT 
or  Ship. 


CUdm. 


No.  12, 

187    .    B.Na 

In  the  High  Court  of  Justice.     , 
Admimlty  Division. 

Writ  issued  [  ]. 

THE  "TWO  ELLENS." 

Between  A.B.  and  C,B Plaintiffs, 

and 
E.F.  Defendant 

StaUment  of  Claim, 

1.  The  said  vessel  was  and  is  a  British  Colonial  vessel,  belonging  to 
the  Port  of  Digby,  in  Nova  Scotia,  of  which  no  owner  or  part  owner 
was  at  the  time  of  the  commencement  of  this  action  or  is  domiciled  in 

England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said  vessel  was 

under  arrest  of  this  Court. 

3.  About  the  month  of  February,  1868,  the  said  vessel  was  lying  in 
the  Port  of  London,  in  need  of  repairs,  and  of  being  equipped  and  sup- 
plied with  certain  other  necessaries. 

4.  By  the  order  of  Messrs.  K.  L.,  who  were  duly  authorized,  the 
plaintiffs  equipped  and  repaired  the  said  vessel  as  she  needed,  and  pro- 
vided the  vessel  with  necessaries,  and  there  is  now  due  to  the  plaintiffs 
for  such  necessary  repairing  and  equipping,  and  other  necessaries,  the 
sum  of  3052.  3«.,  together  with  interest  thereon  from  the  19th  day  of 
February,  1868. 

The  plaintiffs  claim : — 

1.  Judgment  for  the  said  sum  of  305/.  d«.,  with  such  interest 

thereon  as  aforesaid  until  judgment : 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his  bail 

therein,  and  in  the  costs  of  this  suit : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 
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[Title]. 
SkUemeni  of  Defence. 

1.  By  an  instrument  of  mortgage,  in  the  form  and  recorded  as  pre-  Defence, 
scribed  by  the  Merchant  Shipping  Act,  1854,  bearing  date  the  9th  of 
March,  1867,  and  executed  by  G.  M.,  blacksmith,  D.  F.,  master  mariner, 

and  W.  H.  farmer,  all  of  Weymouth,  in  the  county  of  Bigby,  in  Nova 
Scotia,  the  roistered  owners  of  64-64 ths  parts  or  shares  in  the  vessel, 
the  said  G.  M.,  D.  P.,  and  W.  H.,  mortgaged  64-64th  parts  or  shares 
in  the  vessel,  of  which  the  said  D.  F.  was  also  master,  to  G.  T.,  of  Nova 
Scotia,  in  consideration  of  the  sum  of  5000  dollars  advanced  by  him  to 
the  said  owners,  and  for  the  purpose  of  securing  the  repayment  by  them 
to  him  of  the  said  sum  with  interest  thereon. 

2.  By  an  instrument  of  transfer,  dated  the  16th  of  July,  1868,  in  the 
form  prescribed  by  the  said  Act,  and  executed  by  G.  T.,  in  considera- 
tion of  the  sum  of  5000  dollars  to  6.T.  paid  by  the  defendant,  G.T. 
transferred  to  the  defendant  the  mortgage  security. 

8.  The  said  sum  of  5000  dollars,  with  interest  thereon,  still  remains 
due  on  the  said  security. 

4.  The  vessel  was  not  under  the  arrest  of  this  Gourt  at  the  time  of 
the  commencement  of  this  action. 

5.  The  vessel  did  not  need  to  be  equipped  or  repaired  as  in  the  fourth 
paragraph  of  the  plaintiffs*  claim  mentioned,  and  she  did  not  at  the  time 
of  the  supply  of  the  articles  referred  to  in  the  said  fourth  paragraph  as 
**  necessaries  "  stand  in  need  of  such  articles.  On  the  contrary,  the  said 
vessel  could  have  gone  to  sea  and  proceeded  on  and  prosecuted  her 
voyage  without  such  equipments,  repairs,  and  articles  referred  to  as 
aforesaid,  and  such  equipments,  repairs,  and  other  articles  were  done 
and  effected,  and  supplied,  for  the  purpose  of  reclasaing  the  said  vessel, 
and  not  for  any  other  purpose ;  and  the  claim  of  the  plaintiff's  is  not  a 
claim  for  necessaries  within  the  meaning  of  the  Admiralty  Gourt  Act, 
1861,  8.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  the  credit  of  the  said 
vessel,  but  upon  the  personal  credit  of  J.  B.,  who  was  the  broker  for  the 
vessel,  and  upon  the  agreement  that  the  plaintiffs  were  not  to  have 
recourse  to  the  vessel. 

7.  The  defendant  did  not,  nor  did  G.  T.,  in  any  way  order,  authorize, 
or  become  liable  for,  and  neither  of  them  is  in  any  way  liable  in  respect 
of  the  said  alleged  supplies  or  any  part  thereof,  and  the  said  vessel  was 
at  the  time  of  the  commencement  of  this  action,  and  she  still  is,  of  a 
less  value  than  the  amount  which,  irrespective  of  the  sums  referred  to 
in  the  ftext  article  of  this  answer,  is  due  to  the  defendant  on  the  said 
mortgage  security. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold  by  this 
Court  at  the  instance  of  certain  of  her  mariners  having  liens  on  the 
said  vessel  for  their  wages,  has  been  compelled  to  pay  the  said  wages, 
and  he  claims,  if  necessary,  to  be  entitled  to  stand  in  the  place  of 
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KqoipmeDi    such  mariners,  or  to  add  the  amoimts  so  paid  by  him  for  wages  to  the 
*>f  "hip-         amoant  secured  by  the  said  mortgage,  and  to  have  priority  in  respect 
thereof  over  the  claim  of  the  plaintifb. 

[Title.] 

Bepiy.  1.  The  plaintiffs  admit  that  64-64th  shares  in  the  said  ship  the 

"  Two  Ellens,"  were  on  or  about  the  9th  day  of  March,  1867,  mort- 
gaged by  the  said  C.  M.,  D.  F.,  and  W.  H.,  all  of  Weymouth,  in  the 
county  of  Digby,  Nova  Scotia,  to  the  said  G.  T. 

2.  Save  as  afore-mentioned,  all  the  several  averments  in  the  said 
Answer  contained  are  respectively  nntnie. 

3.  If  there  was  or  is  any  such  instrument  of  transfer  as  is  mentioned 
in  the  second  article  of  the  said  answer,  the  same  has  never  been  regis- 
tered according  to  the  provisions  of  the  Merchant  Shipping  Act,  1854. 

4.  The  said  G.  T.  has  never  been  domiciled  in,  or  resided  in  the 
•            the  United  Kingdom,  and  is  now  resident  in  Nova  Scotia,  and  the  re- 
gistered owners  of  the  said  vessel  in  the  first  paragraph  of  the  said 
Defence  mentioned  were  always  and  are  domiciled  in  Nova  Scotia,  and 
resident  out  of  the  Uni  ted  Kingdom. 

[Title,] 

Rejoinder 

Bijoinder.         The  defendant  joins  issue  upon  the  third  and  fourth  paragraphs  ef 
the  Keply. 

No.  13. 

187    .    B.  No. 
False  Im-     In  the  High  Court  of  Justice. 

FEl^ONMKCT.  Division. 

Writ  issued  3rd  August,  1876. 
Between  jd.^.      ..         ..         ..         ..        Plaintiff, 

and 
M,r,      •.  ..         ..        Defendants 

StcUeinent  of  Claim, 

culm.  1.  The  plaintiff  is  a  journeyman  painter.    The  defendant  is  a  builder, 

having  his  building  yard,  and  carrying  on  business  at  and  for  six 

months  before  and  up  to  the  22nd  August,  187  ,  the  plaintiff  was  in 
the  defendant's  employment  as  a  journeyman  painter. 

2.  On  the  said  22nd  August,  187  ,  the  plaintiff  came  to  work  as 
usual  in  the  defendant's  yard,  at  about  six  o'clock  in  the  morning. 

3.  A'few  minutes  after  the  plaintiff  had  so  come  to  work  the  de- 
fendantVforeman  X  F.,  who  was  then  in  the  yard,  called  the  plaintiff 
to  him,  and  accused  the  plaintiff  of  having  on  the  previous  day  stolen 
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a  quantity  of  paint,  tlie  property  of  the  defendant,  from  the  yard.   The  False  im- 
plaintiff  denied  the  chaise,  hut  X.T.  gave  the  plaintiff  into  the  custody  P^°««»t- 
of  a  constahle,  whom  he  had  previously  sent  for,  upon  a  charge  of  steal- 
ing paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff  was 
given  into  custody,  and  authorized  and  assented  to  his  heing  so  given 
into  custody ;  and  in  any  case  XF.,  in  giving  him  into  custody,  was 
acting  within  the  scope  and  in  the  course  of  his  employment  as  tlie  de- 
fendant's foreman,  and  for  the  purposes  of  the  defendant's  business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  was  taken  by  the 
said  constable  a  considerable  distance  through  various  streets,  on  foot, 
to  the  police  station,  and  he  was  there  detained  in  a  cell  till  late 
in  the  same  afternoon,  when  he  was  taken  to  the  police  court, 
and  the  charge  against  him  was  heard  before  the  magistrate  then  sitting 
there,  and  was  dismissed. 

6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff  suffered 
annoyance  and  disgrace,  and  loss  of  time  and  wages,  and  loss  of  credit 
and  reputation,  and  was  thereby  tmable  to  obtain  any  employment  or 
earn  any  wages  for  three  months: 

The  plaintiff  claims  7.  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Middlesex. 

[Title.] 

Statement  of  Defence. 

1.  The  defendant  denies  that  he  was  present  at  the  time  when  the  Defenco; 
plaintiff  was  given  into  custody,  or  that  he  in  any  way  authorized  or 
assented  to  his  being  given  into  custody.    And  the  said  X  K,  in  giving 

the  plaintiff  into  custody,  did  not  act  within  the  scope  or  in  the  course 
of  his  employment  as  the  defendant's  foreman,  or  for  the  purposes  of 
the  defendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the  being  the 
evening  before  the  plaintiff  was  given  into  custody,  a  large  quantity  of 
paint  had  been  feloniously  stolen  by  some  person  or  persons  from  a  shed 
upon  the  defendant's  yard  and  premises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the  the  plaintiff, 
who  had  left  off  work  about  half  an  hour  previously,  was  seen  coming 
out  of  the  shed  when  no  one  else  was  in  it,  although  his  work  lay  in  a 
distant  part  of  the  yard  from,  and  he  had  no  business  in  or  near  the 
shed.  He  was  then  seen  to  go  to  the  back  of  a  stack  of  timber  in 
another  part  of  the  yard.  Shortly  afterwards  the  paint  was  found  to 
have  been  stolen,  and  it  was  found  concealed  at  the  back  of  the  stack 
of  timber  behind  which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was  given  into  cus- 
tody, he  was  asked  by  X,  F.  what  he  had  been  in  the  shed  and  behind 
the  stack  of  timber  for,  and  he  denied  having  been  in  either  place. 
X,  Y,  had  reasonable  and  probable  cause  for  suspecting,  and  did  suspect 
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tliat  the  plaintiff  was  the  person  who  had  stolen  the  paint,  and  there- 
upon gave  him  into  custody. 

[Title,] 
Bepiy, 
Reply.  The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


No.  14. 


1876.    W.  No.  672. 


FoRB-  In  the  High  Court  of  Justice. 

''^*''"-  Chancery  Division. 


IName  of  Jud^eJ] 

Writ  issued  [ 

]. 

Between  R.  W. 

Plaintiff, 

and 

0.  S.  and  J.  B.     •• 

Defendants. 

StcUement  of  Claim, 

<3«im.  1.  By  an  iodenture  dated  the  25th  of  March,  1867,  made  hetween 

the  defendant  0.  S.  of  the  one  part^  and  the  plaintiff  of  the  other  part, 
-  the  defendant  0.  S.,  in  consideration  of  the  sum  of  10,0007.  paid  to  htm 
hy  the  plaintiff,  conveyed  to  the  plaintiff  and  his  heirs  a  farm  contain- 
ing 398  acres,  situate  in  the  parish  of  B.«  in  the  county  of  D.,  with  all 
the  coal  mines,  seams  of  coal,  and  other  mines  and  minerals  in  and 
under  the  same,  suhject  to  a  proviso  for  redemption  of  the  same  pre- 
mises on  payment  hy  the  defendant  0.  S.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  the  plaintiff,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  10,0001.,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  47.  per  cent,  per  annum,  on  the  25th  day  of  Septem- 
ber then  next. 

2.  By  an  indenture  dated  the  1st  day  of  April,  1867,  made  hetween 
the  defendant  0.  S.  of  the  one  part,  and  the  defendant  J.  B.  of  the 
other  part,  the  defendant  0.  S.  conveyed  to  the  defendant  J.  B.  and  hia 
heirs  the  hereditaments  comprised  in  the  hereinbefore  stated  security  of 
the  plaintiff,  or  some  parts  thereof,  subject  to  the  plaintiff's  said  security, 
and  subject  to  a  proviso  for  redemption  of  the  same  premises  on  payment 
by  the  defendant  0.  S.,  his  heirs,  executors,  administrators,  or  assigns, 
to  the  defendant  J.  B.,  his  executors,  administrators,  or  assigns,  of  the 
sum  of  15,000?.,  with  interest  for  the  same  in  the  meantime  at  Uie  rate 
of  5L  per  cent,  per  annum. 

3.  The  whole  of  the  said  sum  of  10,000?.,  with  an  arrear  of  interest 
thereon,  remains  due  to  the  plaintiff  on  his  said  security. 

The  plaintiff  claims  as  follows : — 
1.  That  an  account  may  be  taken  of  what  is  due  to  the  plaintiff 
for  principal  money  and  interest  on  his  said  security,  and  that 
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the  defendants  may  be  decreed  to  pay  to  the  plaintiff  what  FoncUmre. 

shall  be  foand  due  to  him  on  taking  such  account,  together 

with  his  costs  of  this  action,  by  a  day  to  be  appointed  by  the 

court,  the  plaintiff  being  ready  and  willing,  and  hereby  offering, 

upon  being  paid  his  principal  money,  interest,  and  costs,  at 

such  appointed  time,  to  convey  the  said  mortgaged  premises 

as  the  court  shall  direct. 

2.  That  in  default  of  such  payment  the  defendants  may  be  fore- 

closed of  the  equity  of  redemption  in  the  mortgaged  premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 

1876»    W.  672. 
In  the  High  Court  of  Justice. 

Chancery  Division. 

IName  of  Judge."] 

Between  R.W Plaintiff, 

and 

0.  S.  and  J.  B.  ..         ..         ..     Defendants, 

(by  original  action,) 

And  between  the  said  0.  S.      ..         ..  ,.     Plaintiff, 

and 

The  said  B.  W.  and  J.  B.,  and  J.  W.  ..     Defendants, 

(by  counter-claim.) 

The  Defence  and  Counter-claim  of  the  above-named  0.  8, 

1.  This  defendant  does  not  admit  that  the  contents  of  the  indenture  Defence, 
of  the  25th  day  of  March,  1867,  in  the  plaintiff's  statement  of  com- 
plaint mentioned  are  correctly  stated  therein. 

2.  The  indenture  of  the  1st  day  of  April,  1867,  in  the  statement  of 
claim  mentioned,  was  not  a  security  for  the  sum  of  15,0002.  and  interest 
at  5/.  per  cent  per  annum,  but  for  the  sum  of  14,000/.  only,  with  in- 
terest at  the  rate  of  4/.  10s.  per  cent,  per  annum. 

d.  This  defendant  submits  that  under  the  circumstances  in  his 
counter-claim  mentioned,  the  said  indentures  of  the  25th  day  of  March, 
1867,  and  the  1st  day  of  April,  1867,  did  not  create  any  effectual 
security  upon  the  mines  and  minerals  in  and  under  the  lands  in  the 
same  indentures  comprised,  and  that  the  same  mines  and  minerals 
ought  to  be  treated  as  excepted  out  of  the  said  securities. 

And  by  way  of  counter-claim  this  defendant  states  as  follows : —        coaotcr- 

1.  At  the  time  of  the  execution  of  the  indenture  next  hereinafter  ^^^^^^ 

stated,  J.  C.  A.  was  seised  in  fee  simple  in  possession  of  the 
lands  described  in  the  said  indentures,  and  the  mines  and 
minerals  in  and  under  the  same. 

2.  By  indenture  dated  the  24th  of  March,  1860,  made  between  the 

said  J.  C.  A.  of  the  first  part,  E.his  wife,  then  £.  S.,  spinster, 
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FoRdflsorr.  of  the  second  part,  and  this  defendant  and  the  ahore-named 

J,  W.  of  the  third  part,  being  a  settlement  made  in  contem- 
plation of  the  marriage,  shortly  after  solemnized,  between  the 
said  J.  C.  A.  and  his  said  wife,  the  said  J.  C.  A.  granted  to 
this  defendant  and  the  said  J.  W.,  and  their  heirs,  all  the  coal 
mines,  beds  of  coal,  and  other  the  mines  and  minerals  under 
the  said  lands,  with  such  powers  and  privileges  as  in  the  now- 
stating  indenture  mentioned  for  the  purpose  of  winning, 
working,  and  getting  the  same  mines  and  minerals,  to  hold 
the  same  premises  to  this  defendant  and  the  said  J.  W.  and 
their  heirs  to  the  use  of  the  said  J.  C.  A.,  his  heirs  and 
assigns,  till  the  solemnization  of  the  said  marriage,  and  after 
the  solemnization  thereof  to  the  use  of  this  defendant  and  the 
said  J.  W.,  their  executors  and  administrators,  for  the  term 
of  500  years,  from  the  day  of  the  date  of  the  now-stating  in- 
denture, upon  the  trusts  therein  mentioned,  being  trusts  for 
the  benefit  of  the  said  J.  C.  A.,  and  his  wife  and  the  children 
of  their  marriage,  and  from  and  after  the  expiration  or  other 
-  determination  of  the  said  term  of  600  years,  and  in  the  mean- 
time subject  thereto,  to  the  use  of  the  said  J.  C.  A.,  his  heirs 
and  assigns  for  ever. 
8.  By  indenture  dated  the  12th  of  May,  1860,  made  between  the 
said  J.  0.  A.  of  the  one  part,  and  W.  N.  of  the  other  part,  the 
said  J.  0.  A.  granted  to  the  said  W.  N.  and  his  heirs  the  said 
lands,  except  the  coal  mines,  beds  of  coal,  and  other  mines 
and  minerals  thereimder,  to  hold  the  same  premises  unto  and 
to  the  use  of  the  said  W.  N.,  his  heirs  and  assigns  for  ever,  by 
way  of  mortgage,  for  securing  the  payment  to  the  said  W.  N., 
his  executors,  administrators,  or  assigns,  of  the  sum  of  26,00W., 
with  interest  as  therein  mentioned. 

4.  On  the  14th  of  January,  1864,  the  said  J,  C.  A.  was  adjudicated 

a  bankrupt,  and  shortly  afterwards  J.  L.  was  appointed  cre- 
ditor's assignee  of  his  estate. 

5.  Seme  time  after  the  said  bankruptcy,  the  said  W.  N.,  under  a 

power  of  «ale  in  his  said  mortgage  deed,  contracted  with  this 
defendant  for  the  absolute  sale  to  this  defendant  of  the  pro- 
perty comprised  in  his  said  security  for  an  estate  in  fee  simple 
in  possession,  free  from  incumbrances,  for  the  sum  of  26,000?., 
and  the  said  J.  L.,  as  such  assignee  as  aforesaid,  agreed  to  join 
in  the  conveyance  to  this  defendant  for  the  purpose  of  signi- 
fying his  assent  to  such  sale. 

6.  By  indenture  dated  the  Ist  of  September,  1866,  made  between 

the  said  W.  N.  of  the  first  part,  the  said  J.  L.  of  the  second 
part,  the  said  J.  C.  A.  of  the  third  part,  and  tliia  defendant  of 
the  fourth  part,  reciting  the  said  agreement  for  sale,  and  re- 
citing that  the  said  J.  L.,  being  satisfied  that  the  said  sum  of 
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• 

26,0007.  was  a  proper  price,  had,  with  the  sanction  of  the  fV)reclotare. 
Court  of  Bankruptcy,  agreed  to  confirm  the  said  sale,  it  was 
witnessed  that  in  consideration  of  the  sum  of  26,0002.,  with 
the  privity  and  approhation  of  the  said  J.  L.  paid  by  this  de- 
fendant to  the  said  W.  N.,  he  the  said  W.  N.  granted,  and 
the  said  J.  C.  A.  ratified  and  confirmed  to  this  defendant  and 
his  heirs,  all  the  hereditaments  comprised  in  the  said  security 
of  the  12th  day  of  May,  1860,  with  their  rights,  members, 
and  appurtenances,  and  all  the  estate,  rights  title,  and  interest 
of  them,  the  said  W..N.  and  J.  C.  A.  therein,  to  hold  the 
same  premises  unto  and  to  the  use  of  this  defendant,  his  heirs 
and  assigns  for  ever. 

7.  The  sale  to  this  defendant  was  not  intended  to  include  anything 
not  included  in  the  security  of  the  12th  of  May,  1860,  and 
the  said  J.  L.  only  concurred  therein  to  signify  his  approval 
of  the  said  sale,  and  did  not  purport  to  convey  any  estate 
've8t«d  in  him ;  and  the  lastly  hereinbefore  stated  indenture 
did  not  vest  in  this  defendant  any  estate  in  the  said  mines 
and  minerals. 

S,  The  plaintiff  and  the  defendant  J.  6.  respectively  had  before 
they  advanced  to  this  defendant  the  moneys  lent  by  them  on 
their  securities  in  the  plaintifTs  claim  mentioned,  full  notice 
that  the  mines  and  minerals  under  the  said  lands  did  not 
belong  to  this  defendant.  This  fact  appeared  on  the  abstracts 
of  title  delivered  to  them  before  the  preparation  of  their  said 
Hecurities.  A  valuation  of  the  property  made  by  a  surveyor 
was  furnished  to  them  respectively  on  behalf  of  this  defen- 
dant before  they  agreed  to  advance  their  money  on  their  said 
securities ;  but  although  the  said  lands  are  in  a  mineral  dis- 
trict, the  mines  and  minerals  were  omitted  from  such  valua- 
tion, and  they  respectively  knew  at  the  time  of  taking  their 
said  securities  that  the  samor^id  not  include  any  interest  in  - 
the  mines  and  minerals. 

9.  At  the  time  when  the  securities  of  the  plaintiff  and  the  dcfen- 
"dant  J.  B.  were  respectively  executed,  the  plaintiff  and  the 
defendant  J.  B.  respectively  had  notice  of  the  said  indenture 
of  settlement  of  the  24th  day  of  March,  1860. 

10.  At  the  time  when  the  plaintifiTs  security  was  executed,  the 

mines  and  minerals  under  the  said  lands,  with  such  powers 
and  privileges  as  aforesaid,  were  vested  in  this  defendant  and 
the  said  J.  W.  for  the  residue  of  the  said  term  of  500  years, 
and  subject  to  the  said  term,  the  inheritance  in  the  same 
mines,  minerals,  powers,  and  privileges  was  vested  in  the  said 
J.  L.  as  such  assignee  as  aforesaid. 

11.  The  said  security  to  the  plaintiff  was  by  mistake  framed  so  as 

to  piu-port  to  include  the  mines  and  minerals  under  the  said 
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landfl,  and  by  virtue  thereof  the  legal  estate  in  moiety  of  the 
said  mines  and  minerals  became  and  now  is  vested  in  the 
plaintiff  for  the  residue  of  the  said  term  of  600  years. 
The  defendant  0.  S.  claims  as  follows : 

1.  That  it  may  be  declared  that  neither  the  plaintiff  nor  the  de- 

fendant J.  B.  has  any  charge  or  lien  upon  that  one  undivided 
moiety,  which  in  maimer  aforesaid  became  vested  in  the 
plaintiff  for  the  residue  of  the  said  term  of  600  years,  of  and 
in  the  mines  and  minerals  in  and  under  the  lands  mentioned 
in  the  plaintiff's  said  security. 

2.  That  it  may  be  declared  that  the  said  mines  and  minerals, 

rights,  and  privileges,  which  by  the  said  indenture  of  settle- 
ment were  vested  in  the  defendant  0.  S.  and  the  said  J.  W. 
for  the  said  term  of  600  years,  upon  trust  as  therein  men- 
tioned, ought  to  be  so  conveyed  and  assured  as  that  the  same 
may  become  vested  in  the  defendant  0.  S.  and  the  said  J.  W. 
for  all  the  residue  of  the  said  term  upon  the  tnists  of  the  said 
settlement. 

8.  That  the  said  K.  W.  and  J.  W.  may  be  decreed  to  execute  all 
such  assunmoes  as  may  be  necessary  for  giving  effect  to  the 
declaration  secondly  hereinbefore  prayed. 

4.  To  have  such  further  or  other  relief  as  the  nature  of  the  case 


may  require. 


1876.    W.672. 


In  the  High  Ck>urt  of  Justice. 
Chancery  Division. 

IName  of  Jtidge,'} 
Between  R.  W. 


•• 


and 


Plaintiff, 

Defendants, 

Plaintiff, 


0.  8.  and  J.  B.    •.  ••  ..         •• 

(by  offl^nal  action,) 
And  between  the  said  0.  S. 

and 
The  said  H.  W.,  and  J.  B.,  and  J.  W.    Defendants, 
(by  counter-claim.) 


Reply. 


.  TJie  Leply  of  the  Plaintiff  R.  W. 

1.  The  plaintiff  joins  issue  with  the  defendants  upon  their  several 
defences,  and  in  reply  to  the  statements  alleged  by  the  defendant  0.  S., 
by  way  of  counter-claim,  the  plaintiff  says  as  follows : 

1.  The  plaintiff  does  not  admit  the  execution  of  any  such  inden- 

ture as  is  stated  in  the  said  oounter*claim  to  bear  date  the 
24th  of  March,  1860. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the  12th  of 

May,  1860,  is  stated  correctly  in  the  statement  of  claim. 
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SL  When  the  defendant  0.  S,,  in  the  year  1866,  applied  to  the  Foredosore. 
plaintiff  to  advance  him  the  snm  of  10,000?.,  he  offered  to  the 
plaintiff  as  a  security  the  lands  which  were  afterwards  com- 
prised in  the  indenture  of  the  25th  of  March,  1867,  including 
the  mines  and  minerals  which  he  now  alleges  were  not  to  form 
part  of  the  security,  and  the  plaintiff  agreed  to  lend  the  said 
snm  upon  the  security  of  the  said  lands,  including  such  mines 
and  minerals.  During  the  negotiation  for  the  said  loan  a 
valuation  of  the  property  to  he  included  in  the  mortgage  was 
delivered  to  the  plaintiff  on  behalf  of  the  said  defendant. 
Such  valuation  included  the  mines  and  minerals;  and  the 
plaintiff  consented  to  make  the  loan  on  the  faith  of  such  valu- 
ation. The  plaintiff  did  not  know  when  he  took  his  security 
that  it  did  not  include  any  interest  in  the  said  mines  and 
minerals ;  on  the  contrary,  he  believed  that  the  entirety  of 
such  mines  and  minerals  was  to  be  included  therein. 

4.  The  plaintiff  does  not  admit  the  contents  of  the  indenture  of 

the  1st  of  September,  1866,  to  be  as  alleged,  or  that  it  was  so 
framed  as  not  to  include  the  said  mines  and  minerals,  or  that 
it  was  not  intended  to  include  anything  not  included  in  the 
security  of  the  12th  of  May,  1860,  or  that  J.  L.  in  the  counter- 
claim named  only  concurred  therein  to  signify  his  approval  of 
the  said  sale,  and  did  not  purport  to  convey  any  estate  vested 
in  him. 

5.  Save  so  far  as  the  plaintiffs  solicitor  may  have  had  notice  by 

means  of  the  abstract  of  title  that  the  mines  and  minerals 
under  the  said  lands  did  not  belong  to  the  defendant  0.  S.,  the 
plaintiff  had  not  any  notice  thereof,  and  he  does  not  admit 
that  it  appeared  from  the  abstract  of  title  that  such  was  the 
case.  The  mines  were  not  omitted  from  any  valuation  de- 
livered to  the  plaintiff  as  mentioned  in  the  counterclaim. 

6.  The  plaintiff  admits  that  when  he  took  his  security  he  was 

aware  that  there  was  indorsed  on  the  deed  by  which  the  said 
lands  were  conveyed  by  J.  G.  A.  in  the  counter-claim  named 
a  notice  of  a  settlement  of  24th  March,  1860,  but  he  had  no 
further  or  other  notice  thereof,  and  though  his  solicitor  in- 
quired after  such  settlement  none  was  ever  produced. 

7.  The  plaintiff  submits  that  if  it  shall  appear  that  no  further  in- 

terest in  the  said  mines  and  minerals  was  conveyed  to  him  by 
his  said  security  than  one  undivided  moiety  of  a  term  of  500 
years  therein,  as  alleged  by  the  said  counter-claim,  such  in- 
terest is  effectually  included  in  the  plaintiffs  said  security, 
and  that  he  is  entitled  to  foreclose  the  same. 


366  JUDICATURE  ACT,  1875.  [chap,  v. 

No.  16. 

187    .    B.No. 
Fraud.        In  the  High  Court  of  Justice. 

Division. 
Writ  isBoed  did  August,  1876. 

Between  A,B Plaintiff, 

and 
E.r,        ••         ••         ••         ..         ••     Defendant. 

Statement  of  Claim. 

CUim.  1.  In  or  about         March,  1875,  the  defendant  caused  to  be  inserted 

in  the  DaUy  Telegraph  newspaper  an  advertisement,  in  which  he  offered 
for  sale  the  lease,  fixtures,  fittings,  goodwill,  and  stock-in-trade  of  a 
baker*8  shop  and  business,  and  described  the  same  as  an  increasing 
business,  and  doing  12  sacks  a  week.  The  advertisement  directed 
application  for  particulars  to  be  made  to  2C,  T, 

2.  The  plaintiff  having  seen  the  advertisement  applied  to  XK,  who 
placed  him  in  communication  with  the  defendant,  and  negotiations 
ensued  between  the  plaintiff  and  the  defendant  for  the  sale  to  the 
plaintiff  of  the  defendant's  bakery  &t  with  the  lease, 
fixtures,  fittings,  fitock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negotiations  the  defendant  repeatedly  stated 
to  the  plaintiff  that  the  business  was  a  steadily  increasing  business,  and 
that  it  was  a  business  of  more  than  12  sacks  a  week. 

4.  On  the  5th  of  April,  18jr5,  the  plaintiff,  believing  the  said  state- 
ments of  the  defendant  to  be  true,  agreed  to  purchase  the  said  premises 
from  the  defendant  for  500^.,  and  paid  to  him  a  deposit  of  2002.  in 
respect  of  the  purchase. 

5.  On  the  15th  April  the  purchase  was  completed,  an  assignment 
of  the  lease  executed,  and  the  balance  of  the  purchase  money  paid.  On 
the  same  day  the  plaintiff  entered  into  possession. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time  of  the 
negotiations  for  the  said  purchase  by  him  and  of  the  said  agreement^ 
and  of  the  completion  thereof,  the  said  business  was  and  had  long  been 
a  declining  business ;  and  at  each  of  those  times,  and  for  a  long  time 
before,  it  had  never  been  a  business  of  more  than  8  sacks  a  week* 
And  the  said  premises  were  not  of  the  value  of  5002.,  or  of  any  saleable 
value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore  men- 
tioned well  knowing  them  to  be  false,  and  fraudulently,  with  the  in- 
tention of  inducing  the  plaintiff  to  make  the  said  purchase  on  the  £Bdth 
of  them. 

The  plaintiff  claims  I,  damages. 

[Title.] 
Statement  of  Defence, 
DefeDcc.  1.  The  defendant  says  that  at  the  time  when  he  made  the  repre* 
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sentations  mentioned  in  the  third  paragraph  of  the  statement  of  Claim  Fraud, 
and  throughout  the  whole  of  the  transactions  between  the  phuntiff  and 
defendant,  and  down  to  the  completion  of  the  pnrchase  and  the  relin* 
qnishment  by  the  defendant  of  the  said  shop  and  business  to  the 
plaintiff,  the  said  businees  was  an  increasing  business,  and  was  a  busi- 
ness of  over  12  sacks  a  week.  And  the  defendant  denies  the  allegations 
of  the#sixth  paragraph  of  the  statement  of  claim. 

2.  The  defendant  repeatedly  during  the  negotiations  told  the  plaintiff 
that  he  must  not  act  upon  any  statement  or  representation  of  his,  but 
must  ascertain  for  himself  the  extent  and  value  of  the  said  business. 
And  the  defendant  handed  to  the  plaintiff  for  this  purpose  the  whole  of 
his  books,  shewing  fully  and  truthfully  all  the  details  of  the  said  busi- 
ness, and  from  which  the  nature,  extent,  and  value  thereof  could  be 
fully  seen,  and  those  books  were  examiued  for  that  purpose  by  the 
plaintiff,  and  by  an  accountant  on  his  behalf.  And  the  plaintiff  made 
the  purchase  in  reliance  upon  his  own  judgment,  and  the  result  of  his 
own  inquiries  and  investigations,  and  not  upon  any  statement  or  repre- 
sentation whatever  of  the  defendant. 

[Title.] 
Beply. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence.     Reply. 


No.  16. 

187    .    B.No. 
In  the  High  Court  of  Justice.  guabahtbi. 

Division. 

Writ  isuued  3rd  August,  1876. 
Between  ^,P.  and  C7,i>.    ..         ..         ..     Plaintiffs, 

and 
E,F,  and  O.H,    ,.         ..         ..     Defendanta. 

StcUement  of  Claim. 

1.  The  plaiutifls  are  brewers,  carrying  on  their  business  at  CIaIiii. 
under  the  firm  of  X,Y.  <fc  Co, 

2.  In  the  month  of  March,  1872,  M,N,  was  desirous  of  entering  into 
the  employment  of  the  plaintiffs  as  a  traveller  and  collector,  and  it  was 
agreed  between  the  plaintiffs  and  the  defendants  and  Jf.^.,  that  the 
plaintiffs  should  employ  M,N,  upon  the  defendant  entering  into  the 
guarantee  hereinafter  mentioned. 

d.  An  agreement  in  writing  was  accordingly  made  and  entered  into, 
on  or  about  the  30th  March,  1872,  between  the  plaintiffs  and  the  de- 
fendant, whereby  in  consideration  that  the  plaintiffs  would  employ 
M.N,  as  their  collector  the  defendant  agreed  that  he  would  be  answer- 
able for  the  due  accounting  by  M,N,  to  the  plaintiffs  for  and  the  due 
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payment  over  by  him  to  the  plaintiffs  of  all  moneys  which  he  should 
receive  on  their  belialf  as  their  collector. 

4r.  The  plaintiffs  employed  M.K  as  their  collector  accordingly,  and 
he  entered  upon  the  duties  of  such  employment,  and  continued  therein 
down  to  the  3l8t  of  December,  1873. 

5.  At  various  times  between  the  29th  of  September  and  the  25th  of 
December,  1873,  M.N.  received  on  behalf  of  the  plaintiffs  and  as  their 
collector  sums  of  money  from  debtors  of  the  plaintiff  amounting  in 
the  whole  to  the  sum  of  9502. ;  and  of  this  amount  M.N.  neglected  to 
account  for  or  pay  over  to  the  plaintiffs  sums  amounting  in  the  whole 
to  227/.,  and  appropriated  the  last-mentioned  sums  to  his  own  use. 

6.  The  defendant  has  not  paid  the  last-mentioned  sums,  or  any  part 
thereof,  to  the  plaintiffs. 

The  plaintiffs  claim : — 


No.  17. 


Iktbrkst 
Suit 

(FXOBATB). 


Claim. 


Defenoe. 


In  the  High  Court  of  Justice. 
Probate  Division. 
Between  A.B, 

CD. 


and 


187    .    B.Ko. 


..     Plaintiff, 


Defendant 


Statement  of  Claim. 

1.  M.N.,  late  of  No.  High  Street,  Putney,  in  the  county  of 
Surrey,  grocer,  deceased,  died  on  or  about  the  day  of  ,  at 
No.  1,  High  Street,  Putney,  aforesaid,  a  widower,  without  child,  parent, 
brother  or  sister,  uncle  or  aunt,  nephew  or  niece. 

2.  The  plaintiff  is  the  oousin-german,  and  one  of  the  next  of  kin  of 
the  deceased. 

The  plaintiff  claims : — 
That  the  Court  decree  to  him  a  grant  of  letters  of  administration 
of  the  personal  estate  and  effects  of  the.  said  deceased  as  his 
lawful  cousin-german,  and  one  of  his  next  of  kin. 

[Title,] 
Defence. 

1.  The  defendant  admits  that  M.N.  died  a  widower,  without  child, 
parent,  brother  or  sister,  uncle  or  aunt,  or  niece,  but  he  denies  that  he 
died  without  nephew. 

2.  The  deceased  had  a  brother  named  G.B.^  who  died  in  his  lifetime. 

3.  O.B.  was  married  to  E.H.  in  the  parish  church  of  in  the 
county  of  on  the  day  of  and  had  issue  of  such  mar- 
riage, the  defendant,  who  was  bom  in  the  month  of  and  is  the 
nephew  and  next  of  kin  of  the  deceased. 
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The  defendant  therefore  claims : — 
That  the  Conrt  pronounce  that  he  is  the  nephew  and  next  of  kin 
of  the  deceased,  and  as  such  entitled  to  a  grant  of  letters  of 
administration  of  the  personal  estate  and  effects  of  the  de- 
ceased. 

[Title.] 

Reply. 

1.  The  plaintiff  denies  that  O.B.  was  married  to  E,E^  Reply. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such  marriage. 


No.  18. 

187    .    B.  No.     Lakdlorp 
In  the  High  Court  of  Justice.  ^'^'^  Tekikt. 

Division. 

Writ  issued  3rd  August,  1876. 
Between  A,B,         ..         ..         ..         ..     Plaintiff, 

and 
CD Defendant. 

Statement  of  Claim, 

1.  On  the  day  of  the  plaintiff,  by  deed,  let  to  the  de-  Claim, 
fendant  a  house  and  premises.  No.  62,  Street,  in  the  city  of 
London,  for  a  term  of  21  years  from  the  day  of  ,  at  the 
yearly  rent  of  1202.,  payable  quarterly. 

2.  By  the  said  deed  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the  rent 
thereby  reserved,  whether  demanded  or  not,  should  be  in  arrear  for  21 
days,  or  in  case  the  defendant  should  make  de&ult  in  the  performance 
of  any  covenant  upon  his  part  to  be  performed. 

4.  On  the  24th  June,  187  ,  a  quarter's  rent  became  due,  and  on 
the  29th  September,  187  ,  another  quarter's  rent  became  due ;  and 
on  the  2l8t  October,  187  ,  both  had  been  in  arrear  for  21  days,  and 
both  are  still  due. 

6.  On  the  same  21st  October,  187    ,  the  house  and  premises  were 
not  and  are  not  now  in  good  or  tenantable  repair,  and  it  would  require 
the  expenditure  of  a  large  sum  of  money  to  reinstate  the  same  in  good 
and  tenantable  repair,  and  the  plaintiff's  reversion  is  much  depreciated 
in  value. 
The  plaintiff  claims : — 
1.  Possession  of  the  said  house  and  premises. 
2*  I,  for  arrears  of  rent. 

3.  I,  damages  for  the  defendant's  breach  of  hii  covenant  to 

repair. 

2  B 
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4.  I  for  the  occupation  of  the  house  and  prenQues  from  the 

29th  of  September,  187    ,  to  the  day  of  recovering  pos- 
session. 
The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 


No.  19. 

??  ECFSfiAIUEfl 

FOB  Ship.        j^  ^^^  J^ah  CoUrt  of  JustioC. 

Admiralty  Division. 

Writ  issued  [  ]. 

THE  "ENTERPRISE." 

Between  ^.P.  and  C2>.     .. 

and 
E.F,  and  0»E[,     ..         ..         •• 


187    .    B.  No. 


Claim. 


Dthoccm 


PUintifIs, 
Defendants. 


Statement  qf  Claim. 


1.  llie  plaintiffs  were  at  the  time  hereinafter  stated  and  are  en- 
gineers and  ironfounders,  carrying  on  business  at  Liverpool,  in  the 
county  of  Lancaster. 

2.  In  the  month  of  January,  1872,  whilst  the  above-named  steam- 
ship "  Enterprise,**  belonging  to  the  port  of  London,  was  in  the  port  of 
Liverpool,  the  plaintiffs^  having  received  orders  from  the  master  in  that 
behalf,  executed  certain  necessary  work  to  her  and  supplied  her  with 
certain  necessary  stores  and  materials,  and  caused  her  to  be  supplied 
upon  their  credit  with  certain  necessary  work,  labour,  materials,  and 
necessaries,  and  thereby  supplied  the  said  ship  with  necessaries  within 
the  meaning  of  the  fifth  section  of  the  Admiralty  Court  Act,  1861. 

3.  There  is  due  to  the  plaintiffs  in  respect  of  such  supply  of  neces- 
saries to  the  said  ship  the  sum  of  5772. 2s.  6d.,  and  the  plaintiffs  cannot 
obtain  payment  thereof  without  the  assistance  of  the  Court 

The  plaintiffs  claim  : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintifiis : 

2.  The  condemnation  of  the  defendants  and  their  bail  therein, 

with  costs : 

3.  A  reference,  if  necessary,  of  the  claim  of  the  plaintiffs  to  the 

registrar,  assisted  by  assessors,  to  report  the  amount  thereof: 

4.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 
Defence, 

1.  The  defendants  deny  the  allegations  contained  in  the  third  para- 
graph of  the  statement  of  claim. 

2.  The  defendants  admit  that  the  plaintiffs  executed  certain  work  to 
the  nid  ship,  and  supplied  her  with  certain  materials,  but  they  say 
that  a  portion  of  the  work  so  execuied  was  executed  badly  and  insuffi- 
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ciently,  and  of  tbe  irintcriats  so  supplied,  some  were  bad  and  insufficient,  Neoesaaries 
and  a  portion  of  the  work  in  the  claifn  mentioned  was  done  in  and  ^^  ^*^' 
about  altering  and  endeavouring  to  make  good  such  bad  and  insufficient 
work  and  materials.    The  defendant  has  paid  in  respect  of  the  work 
and  materials  in  the  claim  mentioned  the  sum  of  3562.  17«.  9(/.,  and  the 
said  sum  is  sufficient  to  satisfy  the  claims  of  the  plaintiffs. 

3.  The  defendants  deny  the  allegations  contained  in  the  second  para- 
graph of  the  claim,  so  far  as  they  relate  to  any  claim  beyond  the  said 
sum  of  356^.  17«.  9J.,  and  say  that  if  the  plaintiffs  did  execute  any 
work  or  did  supply  any  materials  other  than  the  work  and  materials 
mentioned  in  the  second  paragraph  of  this  defence,  such  work  was 
not  necessary  work,  and  such  materials  were  not  necessary  materials, 
within  the  meaning  of  the  fifth  section  of  the  Admiralty  Court  Act, 
1861,  and  were  not  supplied  in  such  circumstances  as  to  render  the 
defendants  liable  to  pay  for  the  same. 

[Title.] 
Reply, 
1.  The  plain tiffi)  join  issue  upon  the  statement  of  defence.  Rep^r* 


No.  20. 

167    .    B.  No.      STbgugbkce. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A,B,  ..         ..         ..         ..     Plaintiff, 

and 

JSLF.         Defendant 

Statement  of  Claim, 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at  .    The     ouim. 
defendant  is  a  soap  and  candle  manufacturer  of 

2.  On  the  23rd  May,  1876,  the  plaintiff  was  walking  eastward  along 
the  south  side  of  Fleet  Street,  in  the  city  of  London,  at  about  three 
o^clock  in  the  afternoon.  He  was  obliged  to  cross  Street,  which 
is  a  street  running  into  Fleet  Street  at  right  angles  on  the  south  side. 
While  he  was  crossing  this  street,  and  just  before  he  could  reach  the 
foot  pavement  on  the  further  side  thereof,  a  two-horse  van  of  the 
defendant's,  under  the  charge  and  control  of  the  defendanfs  servants, 
was  negligently,  suddenly,  and  without  any  warning,  turned  at  a  rapid 
and  dangerous  pace  out  of  Fleet  Street  into  Street.  The  pole  of 
the  van.  struck  the  plaintiff  and  knocked  him  down,  and  he  was  much 
trampled  by  the  horses, 

3.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm  was 
broken,  and  he  was  bruised  and  injured  on  the  side  and  back,  as  well 

2  B  2 
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Negligence. 


Defcocc. 


Beply. 


as  intomally,  and  in  consequence  thereof  the  plaintiff  was  for  four 
months  ill  and  in  suffering,  and  unable  to  attend  to  his  business,  and 
incurred  heavy  medical  and  other  expenses,  and  sustained  great  loss  of 
business  and  profits  (/»). 
The  plaintiff  claims  h  damages. 

[Title.] 
Statement  of  D^ence. 

1.  Ilie  defendant  denies  that  the  Tan  was  the  defendant*^  van,  or 
that  it  was  under  the  charge  or  control  of  the  defendant's  servant. 
The  van  belonged  to  Mr.  John  Smith,  of  ,  a  carman  and  con- 
tractor employed  by  the  defendant  to  carry  and  deliver  goods  for  him ; 
and  the  persons  under  whoso  charge  and  control  the  said  van  was  were 
the  servants  of  the  said  Mr.  John  Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out  of 
Fleet  Street,  either  negligently,  suddenly,  or  without  waning,  or  at  a 
rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might  and  could  by  the 
exercise  of  reasonable  care  and  diligence,  have  seen  the  van  approaching 
him,  and  avoided  any  collision  with  it 

4.  The  defendant  does  not  admit  the  statements  of  the  third  para- 
graph of  the  statement  of  claim. 

[Title.] 

Bejply. 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of  de- 
fence (n). 


No.  21. 
PoesBMios  187     .     B.  No^ 

OF  Ship.         j^  ^jjg  gigi^  Q^^^^  ^^  Justice. 

Admiralty  Division. 

Writ  issued  [  ]. 

THE  "LADY  OF  THE  LAKE." 

Between  A^.        Plaintiff, 

and 
E,F,      ..         ..         ..         ..        Defendant. 


Qaim. 


Statement  of  Claim. 

1.  On  or  about  the  15th  of  July,  1868,  an  agreement  was  entered 
into  between  the  plaintiff  and  J.  D.,  who  was  then  the  sole  owner  of 
the  above-named  barque  "  Lady  of  the  Lake,"  whereby  J.  D.  agreed  to 
sell,  and  the  plaintiff  agreed  to  purchase,  82-64th  parts  or  shares  of  the 
vessel  for  the  sum  of  500Z. ;  payment  300^.  in  cash,  and  the  remainder 

(m)  See  post,  p.  418.  defence  in  observations  nnder  Order 

(n)  See  criticisms  on  this  claim  and      ziz.,  Rules  4  and  17,  ante,  pp.  234, 235i 
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by  purchaser's  acceptances  at  three  and  six  months'  date,  and  it  was  Poasessioa 
thereby  agreed  that  the  plaintiff  was  to  be  commander  of  the  vessel.      ®'ShIp. , 

2.  The  plaintifif  accordingly  paid  to  J.  D.  the  sum  of  SOOZ.,  and  gave 
him  his  (the  plaintifif's)  acceptances  at  three  and  six  months'  date  for 
the  residue  of  the  said  purchase  money,  and  J.  D.  by  bill  of  sale  trans- 
ferred 32-64th  parts  or  shares  in  the  vessel  to  the  plaintiff,  which  bill 
of  sale  was  duly  registered  on  the  18th  of  July,  1868 ;  the  plaintiff  has 
since  been  and  still  is  the  registered  owner  of  such  32-64th  shares. 

3.  llie  vessel  then  sailed  under  the  p1aintiff*s  command  on  a  voyage 
from  Sunderland  to  the  Brazils  and  other  ports,  and  then  on  a  home- 
ward voyage  to  Liverpool,  where  she  arrived  on  the  18th  of  June,  1869, 
and  having  there  discharged  her  homeward  cargo  she  sailed  thence 
under  the  plaintiffs  command  vnth  a  cargo  to  the  I'yne,  and  thence  to 
Sunderland,  at  which,  port  she  arrived  on  the  9th  of  August,  1869. 

4.  The  plaintifif  then  made  several  ineffectual  applications  to  J.  D., 
xvith  a  view  to  obtaining  another  charter  for  the  said  vessel,  and  after 
she  had  heen  lying  idle  for  a  considerable  time,  the  plaintiff  on  or  about 
the  16th  of  September,  1869,  obtained  an  advantageous  charter  for  her 
to  proceed  to  Barcelona  with  a  cargo  of  coals,  and  with  a  view  to 
enabling  her  to  execute  such  charter  the  plaintiff  paid  the  dock  dues, 
and  moved  the  vessel  into  a  slipway  in  order  that  her  bottom  might  be^ 
cleaned,  but  on  or  about  the  17th  of  September,  whilst  the  vessel  was 
on  the  shore  adjoining  the  slipway,  the  defendant,  to  whom  the  said 
J.  D.  had  in  the  meantime  transferred  his  32-64th  parts,  forcibly  took 
the  vessel  out  of  the  possession  of  the  plaintiff,  and  refused  and  still 
refuses  to  allow  the  plaintiff  to  take  the  vessel  on  her  said  voyage  to 
Barcelona,  and  by  reason  thereof  heavy  loss  is  being  occasioned  to  the 
plaintifif. 

The  plaintiff  claims : — 

1.  Judgment  giving  possession  of  the  vessel  "  Lady  of  the  Lake  " 

to  the  plaintiff: 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and  in 

all  losses  and  damages  occasioned  by  the  defendant  to  the 
plaintiff: 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 
Defence. 

1.  The  defendant  says  that  the  acceptances  in  the  second  paragraph  Defenct. 
of  the  claim  mentioned  were  respectively  dishonoured  by  the  plaintiff, 

and  have  never  yet  been  paid  by  him. 

2.  It  was  agreed  between  the  plaintiff  and  J.  D.,  that  J.  D.  should, 
act,  and  he  has  since  always  acted,  as  ship's  husband  of  the  "  Lady  of 
the  Lake." 

3.  On  the  31st  of  Aiig«w*>  l^^^i  J-  ^'  ^oW  to  the  defendant,  for  the 
aum  of  4d07.,  and  by  bill  of  sale  duly  executed,  transferred  to  him  his 
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p«Mi.^^ioa     32-64th  shares,  and  the  bill  of  sale  was  duly  registered  on  the  14th  of 

•^  ""'!*•         September  following. 

4.  After  the  ^  Lady  of  the  Lake ''  had  arriTed  at  Sunderland,  and 
after  the  defendant  had  purchased  from  J.  D.  his  32-64th  shares  of  the 
"  Lady  of  the  Lake,"  the  defendant  placed  the  Tepsel  in  the  custody 
and  possession  of  a  shipkeeper.  The  plaintiff,  however,  unlawfully 
removed  her  from  such  possession,  and  thereupon  the  defendant  had 
the  vessel  taken  into  the  South  Dock  of  the  harbonr  at  S1^lderland, 
with  orders  that  she  should  be  kept  there.  What  the  defendant  did, 
as  in  this  article  mentioned,  he  did  with  the  consent  and  full  api»ioTal 
of  J.  D. 

6.  At  the  time  of  the  sale  of  the  "  Lady  of  the  Lake  "  by  J.  D.  to  the 
defendant  as  afore-mentioned,  there  was  and  tl.ere  still  is  dne  from  the 
plaintiff,  as  part  owner  of  the  "  Lady  of  the  Lake,"  to  J,  D.,  as  part 
owner  and  ship*s  husband,  a  sum  of  money  exceeding  300{«  in  respect 
of  the  vessel  and  her  voyages  over  and  above  the  amount  of  the  unpaid 
acceptances. 

6.  Save  as  herein  appears,  the  averments  in  the  fourth  paragraph  of 
the  claim  contained  are  untrue,  and  if  the  charter-party  mentioned  in 
that  paragraph  was  obtained  by  the  plaintiff  as  alleged,  which  the 
defendant  does  not  admit,  it  was  obtained  by  him  without  the 
authority,  consent,  or  knowledge  of  J.  D.  or  the  defendant. 

7.  Before  the  defendant  took  possession  of  the  vessel  as  afore-men- 
tioned, the  plaintiff  ceased  to  be  master  of  her,  with  the  consent  of  J.  D. 
or  the  defendant. 

8.  J.  D.  has  instituted  an  action  against  the  said  vessel  in  in 
order  to  have  the  accounts  taken  between  him  and  the  plaintiff,  and  ta 
enforce  payment  of  the  money  due  from  the  plaintiff  to  him. 

[Title.] 

Beplif, 

Xc^y.  1.  llie  plaintiff  says  in  reply  to  the  first  paragraph  of  the  defence 

that  the  bills  therein  mentioned  were  dishonoured  by  the  plaintiff  be- 
cause J.  D.  was  indebted  to  the  plaintiff  in  a  large  amount  for  his  wages 
as  master,  and  for  his  share  of  the  eamiogs  of  the  **  Lady  of  the  Lake,*^ 
and  refused  payment  thereof. 

2.  J.  D.  did  not  place  the  vessel  in  the  exclusive  custody  or  posses- 
sion of  a  shipkeeper  as  in  the  fifth  paragraph  of  the  defence  stated  or 
implied.  On  the  contrary,  the  vessel  continued  in  the  custody  and  pos- 
session of  the  plaintiff,  who  still  holds  her  register.  A  man  was  sent  on 
board  the  vessel  by  J.  D.,  to  look  after  J.  D.'s  share  in  the  said  yessel 
while  she  was  in  dock,  but  he  did  not  dispossess  the  said  plaintiff  or 
take  exclusive  possession  of  the  vessel,  and  the  plaintiff  was  not  dispos- 
sessed of  the  vessel  until  on  or  about  the  17th  of  September  last. 

8.  Except  as  hereinbefore  appears,  the  plaintiff  joins  issue  ufon  tlie 
defendant*s  statement  of  defence. 
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[Title.] 

Btjoinder, 

The  defendant  joins  issue  upon  the  first  and  second  paragraphs  of  the  Rejoinder. 
Reply. 

Ne.  22. 

187       .       B.  No.  PB0IOS80BT 

In  the  High  Court  of  Justice.  ^^otb. 

Division. 

Writ  issued  dd  August,  1876. 

Between  A.B.  Plaintiff 

and 
E^.  ..         ..         ..         ..     Defendant. 

Statement  of  Claim, 

1.  The  defendant  on  the  day  of  made  his  promissory  cuim. 
note^  wherehy  he  promised  to  pay  to  the  plaintiff  or  his  order  h 
three  months  after  date. 

2.  The  note  became  due  on  the  day  of  ,  1874,  and  the 
defendant  has  not  paid  it 

The  pUintiff  claims  :— 

The  amount  of  the  note  and  interest  thereon  to  judgment. 
The  plaintiff  proposes  that  this  action  should  be  tried  in  the  county 
of 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  made  the  note  sued  upon  under  the  following  cir>  Defence, 
eumstances : — The  plaintiff  and  defendant  had  for  some  years  been  in 
partnership  as  coal  merchants,  and  it  had  been  agreed  between  them 

that  they  should  dissolve  partnership,  that  the  plaintiff  should  retire 
from  the  business,  that  the  defendant  should  take  over  the  whole  of  the 
partnership  assets  and  liabilities,  and  should  pay  the  plaintiff  the  value 
of  his  share  in  the  assets  after  deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership 
books,  and  inquire  into  the  state  of  the  partnership  assets  and  liabili- 
ties ;  and  he  did  accordingly  examine  the  books,  and  make  the  said  in- 
quiries, and  he  thereupon  represented  to  the  defendant  that  the  assets 
of  the  firm  exceeded  10,0002.,  and  that  the  liabilities  of  the  firm  were 
under  80002.,  whereas  the  fact  was  that  the  assets  of  the  firm  were  less 
than  60002.,  and  the  liabilities  of  the  firm  largely  exceeded  the  assets. 

8.  The  misrepresentations  mentioned  in  the  last  paragraph,  induced 
the  defendant  to  make  the  note  now  sued  on,  and  there  never  was  any 
other  consideration  for  the  making  of  the  note. 
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lUply. 


[Title.] 
The  plaintiff  joins  issue  on  the  defence. 


No.  23. 


Pnoiun  OP 

soLKMN        In  the  Hish  Court  of  Justice. 

FOKM. 


187    .    B.  No. 


Claim. 


Defence. 


Probate  Division. 
Between  A,B,  .. 
F.F. 


'  Writ  issued  [ 
and 


]• 


..     Plaintiff, 
..     Defendant. 


Statement  of  Claim. 


1.  C.  T.,  late  of  Bicester^  in  the  county  of  Oxford,  gentleman,  de- 
ceased, who  died  on  the  20th  of  January,  1875,  at  Bicester,  being  of  the 
age  of  twenty-one  years,  made  his  last  will,  with  one  codicil  thereto,  the 
said  will  bearing  date  the  first  day  of  October,  1874,  and  the  said  codicil 
the  first  of  January,  1875,  and  in  the  said  will  appointed  the  plaintiff 
sole  executor  thereot 

2.  The  said  will  and  codicil  were  signed  by  the  deceased  [or,  by  X  F., 
in  the  presence  and  by  the  directions  of  the  deceased,  or  signed  by  the 
deceased,  who  acknowledged  his  signature,  or  as  the  case  may  ^]  in  the 
presence  of  two  witnesses  present  at  the  same  time,  the  said  will  in  the 
presence  of  H.  P.  and  J.  R.,  and  the  said  codicil  in  the  presence  of  J.  D. 
and  G.  E.,  and  who  subscribed  the  same  in  the  presence  of  the  said 
deceased. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said  will 
and  codicil  respectively  of  sound  mind,  memory,  and  understanding. 

The  plaintiff  claims  >— 
That  the  Court  shall  decree  probate  of  the  said  will  and  oodidl  in 
solemn  form  of  law. 

[Title.] 

Statement  of  D^ence, 

The  defendant  says  as  follows :— • 

1.  The  said  will  and  codicil  of  the  said  deceased  were  not  duly 
executed  according  to  the  provisions  of  the  statute  1  Vict  c.  26. 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respectively 
purport  to  have  been  executed  was  not  of  sound  mind,  memory,  and 
understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the 
undue  influence  of  the  plaintiff  [and  others  acting  with  him,  whose 
names  are  at  present  unknown  to  the  defendant]* 
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4.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the  Probate 
fraud  of  the  plaintiff,  such  fraud,  so  fieur  as  is  within  the  defendant's  ^'^^^' 
present  knowledge  being  [sfcUe  the  nature  of  thefraudl, 

5.  The  said  deceased  at  the  time  of  the  execution  of  the  said  will 
and  codicil  did  not  know  and  approve  of  the  contents  thereof,  or 
of  the  contents  of  the  residuary  clause  in  the  said  will  [as  the  case 
may  he], 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of  January, 
1873,  and  in  the  said  will  appointed  the  defendant  sole  executor  thereof. 
IPrqpound  this  will  as  in  paragraphs  2  and  3  qf  claim.'} 

llie  defendant  claims : — 

1.  That  the  Court  will  pronounce  against  the  said  will  and  codicil 

propounded  by  the  plaintiff: 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the 

said  deceased,  dated  the  1st  of  January,  1873,  in  solemn  form 
of  law. 

[Title.] 

Reply, 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  the  i^pi/* 
defendant,  as  contained  in  the  first,  second,  thud,  fourth,  and  fifth  para- 
graphs thereof. 

2.  The  plaintiff  says  that  the  said  will  of  the  said  deceased,  dated 
the  1st  of  January,  1873,  was  duly  revoked  by  the  will  of  the  said 
Ist  of  October,  1873,  propounded  by  the  plaintiff  in  his  statement  of 
claim. 


No.  24. 

187    .     B.  No.  Rkootibt 

In  the  High  Court  of  Justice.  ?!li^D 

Common  Pleas  Division.  ivd  Tekaxt. 

Writ  issued  3id  August,  1876. 
Between  A.B,  ..  ..         ..         ..     Plaintiff, 

and 
CD,         ..         ..         ..         ..     Defendant. 

Statement  of  Claim. 

1.  On  the  day  of  the  plaintiff  let  to  the  defendant  a  oia(m. 
house,  No.  52,           street,  in  the  city  of  London,  as  tenant  from 
year  to  year,  at  the  yearly  rent  of  1207.,  payable  quarterly,  the  tenancy 

to  commence  on  the  day  of 

2.  The  defendant  took  possession  of  the  house  and  continued  tenant 
thereof  until  the  day  of  last,  when  the  tenancy  determined 
by  a  notice  duly  given. 

3.  The  defendant  has  disregarded  the  notice  and  still  retains  posses- 
sion of  the  house. 
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liAndlord 
and  Tenant. 


The  plaiotiff  claims : — 

1.  FoBsession  of  the  hoaae. 

2.  L  for  mesne  profits  from  the  day  of 

The  plaiutiff  proposes  that  this  action  should  be  tried  in  London. 


Defence. 


Counter- 
claim. 


Bcply, 


III  the  High  Court  of  Justice. 
Common  Fleas  Division. 
Between  X  J?. 


and 


CJ>. 


And  between  CD, 


A.B, 


187    •    No. 


Fkintiff, 


Defendant. 


(by  original  action,) 


and 


Plainlifif, 


Defendant. 


(by  counter-claim.) 
The  defence  and  counter-claim  of  the  above-named  CD, 

1.  Before  the  determination  of  the  tenancy  mentioned  in  the  state- 
ment of  xdaim,  the  plaintiff  A,B,^  by  writing  dated  the  day  of 

,  and  signed  by  him,  agreed  to  grant  to  the  defendant  CD,  a 
lease  of  the  house  mentioned  in  the  statement  of  claim,  at  the  yearly 
rent  of  1507.,  for  the  term  of  21  years,  commencing  from  the 
day  of  ,  when  the  defendant  CD,^a  tenancy  from  year  to  3^r 

determined,  and  the  defendant  has  since  that  date  been  and  still  is  in 
possession  of  the  house  under  the  said  agreement. 

2.  By  way  of  counter-claim  the  defendant  claims  to  have  the  agree- 
ment speciBcally  performed  and  to  have  a  lease  granted  to  him  ac- 
cordingly, and  for  the  purpose  aforesaid,  to  have  this  action  transferred 
to  the  Chancery  division. 


day  of  .) 

..     Plaintiff, 


187    .    No. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
(Transferred  by  order  dated 
Between  A,B,         .. 

and 
CD,  ..         ..         ..         ..     Defendant, 

(by  original  action,) 
And  between  CD,  ••         ..         ..         ..     Plaintiff, 

and 
A,B.  ..         ..         ..         ..     Defendant. 

(by  counter-claim.) 
The  reply  of  the  plaintiff  A,B, 

The  plaintiff  A,B.  admits  the  agreement  stated  in'  the  defendant 
-  CD.'s  statement  of  defence,  but  he  refuses  to  grant  to  the  defendant  a 
lease,  saying  that  such  agreement  provided  that  the  lease  should  con- 
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tain  a  covenant  by  the  defendant  to  keep  the  house  in  good  repair  and 
a  power  of  re-entiy  by  the  plaintiff  upon  breach  of  such  covenant,  and 
the  phuntiff  says  that  the  defendant  has  not  kept  the  houM  in  good 
repair,  and  the  same  is  now  in  a  dilapidated  condition. 

[Title.] 

Jinnder  <^  Issue, 

The  defender  CD.  joins  issne  upon  the  plaintiff  A,BJ9  statement  in 
reply.  

No.  25. 

187    .     B.  No.         Reootertof 

In  the  High  Court  of  Justice.  ^*^'^- 

Common  Pleas  Division. 

Writ  inned  drd  Angnst,  1876*. 

Between  ^.^.  and  017).      ..         ..         ..     Plaintiffs, 

and 

£.F.  Defendant. 

StaUment  of  Claim, 

1.  K,  2/.,  late  of  Sevcuoaks  in  the  county  of  Kent,  duly  executed  cudm. 
his  last  will,  dated  the  4th  day  of  April,  1870,  and  thereby  devised  his 
lands  at  or  near  Sevenoaks,  and  all  other  his  lands  in  the  county  of 
Kent,  unto  and  to  the  use  of  the  plaintiffs  and  their  heirs,  upon  the 
trusts  therein  mentioned  for  the  benefit  of  his  daughters  Margaret  and 
Martha,  and  appointed  the  plaintiffs  executors  thereof. 

2.  K,  L.  died  on  the  8rd  day  of  January,  1875,  and  his  said  will  was 
proved  by  the  plaintiffs  in  the  Court  of  Probate  on 'or  about  the  4th  day 
of  February,  1875. 

3.  K,  L,  was  at  the  time  of  his  death  seised  in  fee  of  a  house  at 
Sevenoaks,  and  two  farms  near  there  called  respectively  , 
the  home  farm  containing  276  acres,  and  the  Longton  farm  containing 
700  acres,  both  in  the  county  of  Kent. 

4.  The  defendant,  soon  after  the  death  of  JT.  Z.,  entered  into  posses- 
sion of  the  house  and  two  farms,  and  has  refused  to  give  them  up  to 
the  plaintiff. 

Tlie  plaintiffs  claim : 

1.  Possession  of  the  house  and  two  farms : 

2.  2.  for  mesne  profits  of  the  premises  from  the  death 
of  K.L»  till  such  possession  shall  be  given. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the  county 

of  Kent. 

[Title.] 

StdUement  of  Drfence, 

1.  The  defendant  is  the  eldest  son  of  /•  L,  deceased,  who  was  the  Defence, 
eldest  son  of  K.  //.,  in  the  statement  of  claim  named. 
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2.  By  aiticleB  bearing  date  the  Slst  day  of  May,  1827,  and  made 
previous  to  the  marriage  of  K.  L.  with  Martha  his  intended  wife,  K.  Z^., 
in  consideration  of  such  intended  marrii^e,  agreed  to  settle  the  house 
and  two  farms  in  the  statement  of  claim  mentioned  (and  of  which  he 
was  then  seised  in  fee)  to  the  use  of  himself  for  his  life,  with  remainder 
to  the  use  of  his  intended  wife  for  her  life,  and  after  the  surriTor's 
decease,  to  the  use  of  the  heirs  of  the  body  of  the  said  K,  L,  on  his 
wife  begotten,  with  other  remainders  over. 

3.  The  marriage  soon  after  took  effect,  K,  L.,  by  deeds  of  lease  and 
release,  bearing  date  respectively  the  4th  and  5th  of  April,  1828,  after 
reciting  the  articles  in  alleged  performance  of  them,  conveyed  the  house 
and  two  farms  to  the  use  of  himself  for  his  life,  with  remainder  to  the 
use  of  his  wife  for  her  life,  and  after  the  decease  of  the  survivor  of 
them, 'to  the  use  of  the  heirs  body  of  K.  L,  on  the  said  Martha  to  be 
begotten,  with  other  remainders  over. 

4.  There  was  issue  of  the  marriage  an  only  son  Thomas  L 

and  two  daughters.    After  the  death  of  Thomas  L  ,  which 

took  place  in  February,  18G4,  K.  X.,  on  the  3rd  May,  1864,  executed 
a  disentailing  assurance,  which  was  duly  enrolled  and  thereby  conveyed 
the  house  and  two  farms  to  the  use  of  himself  in  fee. 

[Title.] 
Tlie  plaintifib  join  issue  upon  the  defendant's  statement  of  defence. 


Salvage. 


Claim. 


No.  26. 

In  the  High  Court  of  Justice. 
Admiralty  Division. 

Wrj^  issued  [  ]. 

THE  "  CAMPANIL." 
Between  A.B.  and  CD.    .. 

and 
E.F.  and  G,ff. 


Plaintiffs, 
Defendants. 


Statement  qf  Claim. 

1.  The  "  Brazilian  "  is  a  screw  steamer  belonging  to  the  port  of  New- 
castle, of  the  burthen  of  1359  tons  gross  registered  tonnage,  and  pro* 
pelled  by  engines  of  130-hor8e  power,  and  at  the  time  of  the  rendering 
of  the  salvage  services  hereinafter  mentioned  she  was  navigated  by  her 
master  and  a  crew  of  twenty-four  hands.  She  left  the^  Fort  of  New- 
castle on  the  27  th  of  November,  1873,  on  a  voyage  to  Genoa,  and 
thence  by  way  of  Palmaras  and  Aguilas  to  the  Tync,  and  about  10  a.m. 
on  the  26th  of  December,  1873,  in  the  course  of  her  homeward  voyage, 
with  a  cargo  of  merchandise,  she  was  off  the  coast  of  Portugal,  the 
Island  of  0ns  bearing  about  S.E.  by  £.,  when  those  on  board  her 
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sighted  a  disabled  steamer  about  four  points  on  their  starboard  bow,  SaiTtge. 
in-shore,  flying  signals  of  distress.    A  strong  gale  wns  blowing  at  the 
time,  and  there  was  a  very  heavy  sea  running. 

2.  The  *'  Brazilian  *'  at  onoe  made  towards  the  disabled  steamer, 
which  proved  to  be  the  "  Gampanil,'*  the  vessel  proceeded  against  in 
this  action.  She  was  heavily  laden  with  a  cargo  of  iron  ore.  The 
''Brazilian**  as  she  approached  the  ''Cam'panil**  signalled  to  her,  and 
the  "  Campanil "  answered  by  signal  that  her  engines  had  broken  down. 
By  this  time  the  "Gampanil"  was  heading  in-shore,  rolling  heavily, 
and  shipping  a  large  quantity  of  water.  The  "  Brazilian  "  came  under 
the  lee  of  the  *'  Campanil "  and  asked  if  she  wanted  assistance.  Her 
master  replied  that  he  wanted  to  be  towed  to  Vigo  as  hia  vessel  had 
lost  her  screw.  The  master  of  the  **  Brazilian  **  then  asked  those  on 
board  the  *'  Campanil "  to  send  him  a  hawser,  and  for  a  long  time  those 
on  board  the  "  Brazilian "  made  attempts  to  get  a  hawser  from  the 
"  Campanil,"  and  exposed  themselves  and  their  vessel  to  great  danger 
in  doing  so.  The  wind  and  sea  rendering  it  impossible  to  get  the 
hawser  whilst  the  "  Brazilian  "  was  to  leeward  of  the  ^  Campanil,"  the 
"Brazilian"  went  to  windward  and  attempted  to  float  lines  by  means 
of  life  buoys  to  the  "  Campanil."  During  all  this  time  the  "  Campanil " 
was  quite  unmanageable,  and  yawed  about,  and  there  was  very  great 
difficulty  in  manoeuvring  the  "  Brazilian  "  so  as  to  retain  command  over 
her  and  keep  her  near  the  "  Campanil."  It  was  necessary  to  keep  con- 
stantly altering  the  engines  of  the  "  Brazilian,"  setting  them  on  ahead 
and  reversing  them  quickly,  and  in  consequence  the  engines  laboured 
heavily  and  were  exposed  to  great  danger  of  being  strained. 

3.  Whilst  the  "  Brazilian "  was  endeavouring  to  float  lines  to  the 
"  Campanil,"  the  "  Campanil "  made  a  sudden  lurch  and  struck  the 
"  Brazilian  "  on  her  port  quarter,  knocking  in  her  port  bulwark  and  rail, 
and  causing  other  damage  to  the  vessel.  After  many  unsuccessful 
efforts  by  those  on  board  the  "  Brazilian,**  and  after  they  had  lost  two 
life  baoys  and  a  quantity  of  rope,  a  hawser  from  the  "  Campanil "  was 
at  length  made  fast  on  board  the  "  Brazilian,"  and  the  "  Brazilian  "  with 
the  "  Campanil "  in  tow  steamed  easy  ahead.  A  second  hawser  was 
then  got  oat  and  made  fast  with  coir  springs,  and  the  "  Brazilian  "  then 
commenced  to  tow  full  speed  ahead,  each  hawser  having  a  full  scope  of 
90  fathoms. 

4.  The  "  Brazilian  "  made  towards  Vigo,  which  was  about  35  miles 
distant,  the  vessels  made  about  two  knots  an  hour,  the  "  Brazilian " 
keeping  her  engines  going  at  fall  speed.  The ''Brazilian"  laboured 
very  heavily,  and  both  vessels  shipped  large  quantities  of  water. 

5.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels  were  in 
danger  of  being  driven  ashore,  broken  water  and  rocks  appearing  to 
leeward,  distant  about  two  miles.  After  great  difficulty  the  broken 
hawser  was  made  fast  again  with  a  heavy  spring  of  a  number  of  parts 
of  rope,  and  the  "  Brazilian  "  towed  ahead  under  the  lee  of  0ns  Island. 
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Salvage.  6.  Shortly  aftorwards  the  wealher  moderated  and  the  aea  went  down 

a  little,  and  the  **  Brazilian  "  was  ahle  to  make  more  way,  and  ahoat 
7  p.m.  the  same  day,  she  towed  the  "  Campanil  **  into  Vigo  harbour  in 
safety. 

7.  The  "Brazilian*'  was  compelled  to  remain  in  harbour  the  next 
day  to  pay  port  charges  and  clear  at  the  Custom  House. 

8.  The  coast  off  which  the  aforesaid  services  were  rendered  is  rocky 
and  exceedingly  dangerous,  and  strong  currents  set  along  it,  and  but  for 
the  services  rendered  by  the  "  Brazilian  "  the  "  Campanil  *  must  have 
gone  ashore  and  been  wholly  lost^  together  with  her  cargo,  and  in  all 
probability  her  master  and  crew  would  have  been  drowned.  No  other 
steamer  was  in  sight,  and  there  was  not  any  prospect  of  any  other 
efficient  assistance. 

9.  In  rendering  the  said  services  the  **  Brazilian  "  and  those  on  board 
her  were  exposed  to  great  danger.  Owing  to  the  heavy  sea,  and  the 
necessity  of  towing  with  a  long  scope  of  hawser,  there  was  great 
danger  of  fouling  the  screw  of  the  "  Brazilian,**  and  it  required  constant 
vigilance  on  the  part  of  the  master  and  crew  to  prevent  serious  accident. 
The  master  and  crew  of  the  **  Brazilian  "  underwent  much  extra  fatigue 
and  exertion. 

10.  The  damage  sustained  by  the  "  Brazilian  **  in  rendering  the  said 
services  amounts  to  the  sum  of  150/.,  and  the  value  of  the  extra 
quantity  of  coal  consumed  in  consequence  of  the  said  services  is  esti- 
mated at  16/.,  and  41.  Is,  Bd.  was  paid  by  the  owners  of  the  **  Brazilian  " 
for  harbour  dues  and  other  charges  at  Viga 

11.  The  value  of  the  **  Campanil,**  her  cargo  and  freight,  at  the  time 
of  the  salvage  services  were  as  follows,  that  is  to  say :  The  "Campanil** 
was  of  the  value  of  13,000/.,  her  cargo  was  of  the  value  of  300/.,  and 
the  gross  amount  of  freight  payable  upon  delivery  of  the  cai^o  laden 
on  board  her  at  Barrow-in-Furness  was  675/. 

12.  The  value  of  the  **  Brazilian,**  her  freight  and  cargo  was  about 
26,050/. 

llie  plaintiffs  claim : — 

1.  Such  an  amount  of  salvage  as  to  the  Court  may  seem  just : 

2.  That  the  defendants  and  their  bail  be  condemned  in  costs : 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 

[Title.] 

StcUement  of  Drfence. 

Defence.  1.  The  defendants  say  that  upon  the  22nd  of  December,  1873,  the 

iron  screw  steamship  "  Campanil,"  of  the  burden  of  660  tons  register 
gross,  propelled  by  engines  of  70-horse  power,  navigated  by  David 
Boughton,  her  master,  and  a  crew  of  16  hands,  left  Porman,  bound  to 
Barrow-in-Furness,  laden  with  a  cargo  of  iron  ore. 
2.  At  about  8  a.m.  of  the  26th  of  December,  whilst  the  **  Campanil  ** 
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was  prosecuting  her  voyage,  the  shaft  of  her  propeller  broke  outside  the  Salvige. 
stem  tube,  and  she  lost  her  propeller.  The  "  Caropanil  **  was  then 
brought  to  the  wind,  which  was  south  by  east,  blowing  fresh,  and  she 
proceeded  under  sail  for  Vigo,  and  continued  to  do  so  till  about  9.30 
a.m.,  when  two  steamships  which  had  been  for  some  time  in  sight,  and 
coming  to  the  northward,  approached  the  "  Campanil.**  The  ensign  of 
the  **  Campanil  **  was  hoisted,  union  up,  as  a  signal  to  one  of  such 
steamships,  which  afterwards  came  to  the  **  Campanil,**  and  proved  to 
be  the  "  Brazilian,**  whose  owners,  master,  and  crew  are  the  plaintiffs. 

3.  The  "Brazilian**  then  signalled  the  "Campanil"  and  inquired 
what  was  the  matter,  and  was  signalled  in  reply  that  the  ^  CamiMinil  ** 
had  lost  her  propeller,  and  required  to  be  towed  to  Tigo,  upon  which 
the  "  Brazilian  "  signalled  for  the  rope  of  the  **  Campanil  **  in  order  to 
take  her  in  tow.  After  this  the  "Brazilian**  steamed  round  the 
**  Campanil  **  and  up  on  to  her  starboard  bow,  and  in  so  doing  the 
'*  Brazilian  "  came  with  her  port  quarter  into  the  starboard  bow  of  the 
**  Campanil  **  and  did  her  considerable  damage. 

4.  The  "Brazilian  **  then  threw  a  heaving  line  on  board  the  "Cam- 
panil," and  one  of  the  "  Campanil's**  hawsers  was  attached  to  the  line 
and  hauled  on  board  the  "  Brazilian,**  which  passed  one  of  her  hawsers 
to  the  "  Campanil  **  by  means  of  life  buoys,  and  when  such  hawsers  had 
been  secured  between  the  two  vessels  the  "  Brazilian  **  commenced  to 
tow  the  "  Campanil "  for  Vigo,  it  being  at  this  time  about  10.30  a.m. 
and  0ns  Island  then  bearing  about  south-east  by  south,  and  distant 
about  15  miles. 

5.  The  "  Brazilian  *'  proceeded  with  the  "  Campanil  **  in  tow.  but 
owing  to  the  two  vessels  being  laden,  and  to  the  small  power  of  the 
"  Brazilian,**  she  was  only  able  to  make  very  slow  progress  with  the 
"  Campanil,"  and  it  was  not  until  6.30  p.m.  of  the  said  day  that  the 
"  Brazilian  **  arrived  at  Vigo  with  the  "  Campanil,"  which  then  came  to 
anchor  off  the  town  there. 

6.  llie  defendants  on  the  day  of  tendered  to  the  plain- 
tiffs and  have  paid  into  court  the  sum  of  350/.  for  the  services  so  as 
aforesaid  I'endered  to  the  "  Campanil  **  and  her  said  cargo  and  freight, 
and  offered  to  pay  the  costs,  and  submit  that  the  same  is  ample  and 
sufficient. 

[Tide.] 

Beply, 

1.  The  plaintiffs  admit  the  first  and  second  articles  of  the  Answer,  Repij. 
and  they  admit  that  the  "Brazilian**  came  into  collision  with  the 
**  Campanil/*  and  caused  slight  damage  to  the  "  Camijanil,**  but  save  as 
aforesaid  they  join  issue  upon  the  statement  of  defence. 
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No.  27. 

187  .     No. 
TuwpAsa  TO  In  the  High  Court  of  Justice. 
^'^'  Division. 

Writ  issued  3rd  August,  1876. 
Between  A.B.         ..         ..         ..         ..     PUiintiff, 

and 
li!»F,         ..  ..  ..         ..     Defendant. 

Statement  of  Claim, 

Q^jQi^  1.  The  plaintiff  was  on  the  5th  March,  1876,  and  still  is  the  owner 

and  occupier  of  a  farm  called  Highfield  Farm,  in  the  parish  of 
and  coimty 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through  a  portion 
of  the  plaintiff's  farm.  It  is  bounded  upon  both  sides  by  fields  of  the 
plaintiff's,  and  is  separated  therefrom  by  a  hedge  and  ditch. 

3.  For  a  long  time  prior  to  the  5th  March,  1876,  the  defendant  hal 
wrongfully  claimed  to  use  the  said  road  for  hid  horses  and  carnages  on 
the  alleged  ground  that  the  same  was  a  public  highway,  and  the 
plaintiff  had  frequently  warned  him  that  the  same  was  not  a  public 
highway,  but  the  plaintiff's  private  road,  and  that  the  defendant  must 
not  80  use  it. 

4.  On  the  5th  March,  1876,  the  defendant  came  with  a  cart  and  horse, 
and  a  large  number  of  servants  and  workmen,  and  forcibly  used  the  road^ 
and  broke  down  and  removed  a  gate  which  the  plaintiff  had  caused  to 
be  placed  across  the  same. 

5.  The  defendant  and  his  servants  and  workmen  on  the  same  occa- 
sion pulled  down  and  damaged  the  plaintiff's  hedge  and  ditch  upon  each 
side  of  the  road,  and  went  upon  the  plaintiff's  field  beyond  the  hedge 
and  ditch,  and  injured  the  crops  there  growing,  and  dug  up  and  injured 
the  soil  of  the  road  ;  and  in  any  case  the  acts  mentioned  in  this  para- 
graph were  wholly  unnecessary  for  the  assertion  of  the  defendant's 
alleged  right  to  use,  or  the  user  of  the  said  road  as  a  highway. 

The  plaintiff  claims : 

1.  Damages  for  the  wrongs  complained  of. 

2.  An  injunction  restraining  the  defendant  from  any  repetition  of 

any  of  the  acts  complained  of. 

3.  Such  further  relief  as  the  nature  of  the  caoe  may  require  (o). 

P^itle.] 

Statement  of  Defence. 

Ddenoe/  ^*  ^®  defendant  says  that  the  road  was  and  is  a  public  highway  for 

horses  and  carriages ;  and  a  few  days  before  the  5th  March,  1876,  the 
plaintiff  wrongfully  erected  the  gate  across  the  road  for  the  purpose  of 

(o)  It  is  difficult  to  see  what  object  can  be  gained  by  the  plaintiff  thus 
anticipating  the  defendant's  case. 
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obstractiDg  and  preyeating,  and  it  did  obstruct  and  prevent  the  use  of  Form  of 
the  road  as  a  highway.    And  the  defendant  on  the  said  5th  March,  ^^*°'^''''^' 
1876,  caused  the  said  gate  to  he  removed,  in  order  to  enable  him  law- 
fully to  use  the  road  by  his  horses  and  carriages  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph  of  the 
fitatement  of  claim,  and  says  that  neither  he  nor  any  of  his  workmen  or 
43ervants  did  any  act,  or  used  any  violence  other  than  was  necessary  to 
«nable  the  plaintiff  lawfully  to  use  the  highway  (o). 

[lltle.] 

Beply. 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of  de-Repljr* 
lence. 


No.  28. 
Form  cf  Demurrer, 

In  the  High  Court  of  Justice. 

Division. 

A.B.  V.  G.D. 

The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement  of  com- 
plaint or  defendant's  statement  of  defence,  or  of  set-off,  or  of  counter- 
claim], [or  to  so  much  of  the  plaintiff*s  statement  of  complaint  as  claims 

or  as  alleges  as  a  breach  of  contract  the  matters  mentioned  in 

paragraph  VJ^or  ctslhe  ccute  may  he"},  and  says  that  the  same  is  bad  in 
law  on  the  ground  that  [here  state  a  ground  of  demurrtr]  and  on  other 
grounds,  sufficient  in  law  to  sustain  this  demurrer  (p). 


No.  29. 

Memorandum  of  Entry  of  Demurrer  for  Argument 

1874.    B.  No. 
In  the  High  Court  of  Justice. 

Division. 

A.B.  V.  CD. 
Enter  for  the  argument  the  demurrer  of 
to  (9)  XF., 

Solicitor  for  the  plaintiff  [«•,  dx.] 

(o)  Plaintiff  is  a  misprint ; — ^for  p.  246. 
plaintiff  in  last  line  substitute  de-  (q)  Order  zxviii.,  Rule  13,  ante, 

iendant.  p.  247. 

(/>)  Order  xxviii.,  Kule  2,  ante, 
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1.  Defaidt  of  Appearance  and  Defence  in  Case  of  Liquidated  Demaiirf. 

1876.     B.  Xo. 
In  the  High  Court  of  Justice. 

Division. 

Between  ^.5 Plaintiff, 

and 

C. D.  and  E.F. Defendants, 

30th  November,  1876. 

The  defendants  [or  the  defendant  CD."]  not  having  appeared  to  tlic 
writ  of  summons  herein  (or  not  having  delivered  any  statement  </ 
defence"],  it  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
said  defendant  I,,  and  costs,  to  be  taxed  (y). 


2.  Judgment  in  default  if  Appearance  in  Action  for  Becwery  of 

Land. 

[Title,  &c.] 
30th  November,  1876. 

No  appearance  having  been  entered  to  the  writ  of  summons  herein, 
it  is  this  day  adjudged  that  the  plaintiff  recover  possession  of  the  land 
in  the  said  writ  mentioned. 


3.  Judgment  in  default  of  Appearance  and  Defence  after  Assessment 

of  Damages, 

1876.    B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Between -4.5.  and  C7.2> Plaintiffs, 

and 

KF.Si,nd0.ff. Defendants. 

30th  November,  1876. 

The  defendants  not  having  appeared  to  the  writ  of  summons  herein 

(r)  The  conclusion  of   this  form  sive  as  to  the  whole  sum  due,  and 

and  of  Form  3  seems  very  inferior  to  whenever  a  knowledge  of  that  snm  is 

the  present  form.    Why  not  £        for  wanted  for  any  ulterior  proceedings, 

costs,  instead  of  "  costs  to  be  taxed  "?  it  will  have  to  be  proved  as  a  matter 

The  effect  of  this  change  will  be  that  of  fact, 
the  judgment  will  never  be  conclu- 
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[or  noi  having  delivered  a  statement  qf  d^ence],  and  a  writ  of  inquiry,  Funns  of 
dated  ,  1876,  having  been  issued  directed  to  the  sheriff  of  Judgment, 

to  assess  the  damages  which  the  plaintiff  was  entitled  to  reooTer,  and 
the  said  sheriff  having  by  his  return  dated  the  1876,  returned 

that  the  said  damages  have  been  assessed  at  /.,  it  is  adjudged  that 

the  plaintiff  recover  /.,  and  costs  to  be  taxed. 


4.  Judgment  cU  Trial  by  Judge  without  a  Jury, 

[Year^  letter^  and  nwrnJerJ 
Division. 

day  of  18    . 

[If  in  Chancery  Divieion,  name  o/JudgeJ] 

Betvfeen  A.B Plaintiff, 

and 
0,D.,  E.F,,  Bad  G,ff^    ..  ..     Defendants. 

This  action  coming  on  for  trial  [the  day  of  and]  this  day, 

before  in  the  presence  of  counsel  for  the  plaintiff  and  the  defen- 

dants [oTf  if  some  of  the  defendants  do  not  appear^  for  the  plaintiff  and 
the  defendant  CD.,  no  one  appearing  for  the  defendants  ^.F.,  and 
0,E,^  although  they  were  duly  served  with  notice  of  trial  as  by  the 
affidavit  of  filed  the  day  of  appears,]  upon  hearing 

the  probate  of  the  will  of  ,  the  answers  of  the  defendants  (7.7>., 

E,F,^  and  0,E.^  to  interrogatories,  the  admission  in  writing,  dated 
and  signed  by  [Mr.  the  solicitor  for]  the  plaintiff  A.B, 

and  by  [Mr.  the  solicitor  for]  the  defendant  CD,,  the  affidavit  of 

filed  the  day  of  ,  the  affidavit  of  filed  the 

day  of  ,  the  evidence  of  taken  on  their  oral  exami- 

nation at  the  trial,  and  an  exhibit  marked  X.,  being  an  indenture 
dated,  &c.,  and  made  between  [parties],  and  what  was  alleged  by  coun- 
sel on  both  sides :  This  Ck>urt  doth  declare,  &c. 
And  this  Court  doth  order  and  adjudge,  &c. 


5.  Judgment  after  Trial  by  a  Jury. 

[Title,  &c.] 
15th  November,  1876. 

The  action  having  on  the  12th  and  13th  November,  1876,  been  tried 
before  the  Honourable  Mr.  Justice  and  a  special  jury  of  the 

county  of         ,  and  the  juiy  having  found  [state  findings  as  in  officer^s 
certificate^  and  the  said  Mr.  Justice  having  ordered  that  judg- 

ment be  entered  for  the  plaintiff  for  I,  and  costs  of  suit  lor  as  the 

case  may  he] :  Therefore  it  is  adjudged  that  the  plaintiff  recover  against 
the  defendant  l.  and  ;.  for  his  costs  of  suit  [or  that  the 

2  c  2 
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Fonni  of      plaintiff  leoover  nothing  against  the  defendant,  and  that  the  defendant 
Judgments.   Yecovw  against  the  plaintiff  L  for  his  costs  of  defence,  artu  Ae 

c  ase  may  he], 

6.  Judgment  after  TVidl  htfore  Btferee. 

[Title,  Ac] 
30th  November,  1876. 

The  action  having  on  the  27th  November,  1876,  been  tried  before 
X.Y,  Esq.  an  official  [or  special]  referee  ;~and  the  said  XF.  having 
found  [state  svh$tance  of  rtfereit  ceTtijUaie\f  it  is  this  day  adjudged 
that 


7.  Jttdgment  upon  Motion  for  Jadyment, 

[Title,  &c.] 
30th  November,  1876. 

This  day  before  Mr.  X  of  counsel  for  the  plaintiff  [or  as  the 

case  may  le\  moved  on  behalf  of  the  said  [state  judgment  moved 

for\  and  the  said  Mr.  X  having  been  heard  of  counsel  for  and 

Mr.  F.  of  counsel  for  the  Ck>urt  adjudged 


APPENDIX  E. 


PBJEcrn.  .     FOBUB  OF  PrAGIPE. 

Fieri  Fadfts.  1,  pi^  Focias. 


1876.    B.  No. 


In  the  High  Court  of  Justice. 

Division. 
Between  A,B,        ..         ..         ••         ..     Plaintiff, 

and 

CD,  and  others Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to  levy  against 
CD,  the  sum  of  L  and  interest  thereon  at  the  rate  of  /. 
per  centum  per  annum  from  the  day  of  [and  I  costs] 

to 

Judgment  [or  order]  dated  day  of 

[Taxing  master's  certificate,  dated  day  of  .] 

jr.  F.,  solicitor  for  [party  on  wkoH 
behaff  torit  is  to  issue.'] 
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2.  Elegit.  Elegit 

187    .    B.  No. 
In  the  High  Court  of  Justice. 
Divisioii. 
Between  A,B.  ..         ..         ..         ..     Plaintiff, 

and 
CD.  and  others   ..         ..         ••     Defendants. 

Seal  A  writ  of  elegit  directed  to  the  sheriff  of  against  of 

in  the  county  of  for  not  paying  to  A,B,^  the -sum  of 

/.,  together  with  interest  thereon,  from  the  day  of 

[and  the  sum  of  I.  for  costs,]  with  interest  thereon  at  the  rate  of 

4/.  per  centum  per  annum. 
Judgment  [or  order]  dated  day  of  18 

[Taxing  master*s  certificate,  dated  day  of  18        .] 

XF., 

Solicitor  for 


3.  Venditioni  Exponas, 

f    187    .    B.Na 
In  the  High  Court  of  Justice. 
Division. 
Between  A.B.         ..         ..         ..         ..     Plaintiff, 

and 
CD.  and  others    ..         ..         ..     Defendants. 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of  to 

sell  the  goods  and  of  CD.  taken  under  a  writ  of  fieri  facias  in 

this  action  tested  day  of 

XF., 
Solicitor  for 


VendiUoDl 
ezpoiuuL 


4.  Fieri  FaeioB  de  Bonis  EcdenaUicia. 

187    .    B.Na         giifiig 
In  the  High  Court  of  Justice. 
Division. 

Between  A.B.  Plaintiff, 

and 
CD.  ..         ..         ..         ..     Defendant. 

Seal  a  writ  of  fieri  facias  de  honis  ecclesiasticis  directed  to  the  bishop 
[or  archbishop,  cu  the  ease  may  he]  of  to  levy  against  CD,  the 

sum  of  h 

Judgment  [or  order]  dated  day  of 

[Taxing  master's  certificate,  dated  day  of  ]. 

xr., 

Solicitor  for 
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[CHAF.  T. 


TiUKCIPE. 

Wriu  of  Se- 
questration. 


5.  Sequestrari  Facias  de  Bonis  EeeUHOsticis. 

187    .    B.NOW 

In  the  High  Court  of  Justice. 
Division. 
Between  A^.  ..         ..         ..         ..     Plaintiff, 

and 
CD,  and  others   ..  ..         ..     Defendants. 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Lord  Bishop  of 
against  CD,  for  not  paying  to  A.B.  the  sum  of  /. 


6.   Writ  of  Sequestrution, 

187    .    a  No. 
In  the  High  Court  of  Justice. 
Division. 
Between  A,B,  ..         ..         ..         ..     Plaintiff, 

and 
CD.  and  others    ..         ..         ..     Defendants. 

Seal  a  writ  of  sequestration  against  CD,  for  not  at  the 

suit  of  A.B,  directed  to  [names  of  Commissioners], 
Order  dated  day  of 


7,  Writ  of  Possession, 

187    .    B.No. 
ro^scssion.     In  tlie  High  Court  of  Justice. 

Division. 
Between  X^.  ..  ..  ..     Plaintiff, 

and 
C2>.  and  others   ..         ..  Defendants. 

Seal  a  writ  of  possesdon  directed  to  the  sheriff  of  to  deliver 

possession  to  J  .^.  of 
Judgment'  dated  day  of 


8.   Writ  of  Delivery, 

187    .    B.  No. 
Deiivtiy.      In  the  High  Court  of  Justice. 

Division. 
Between  ul.2^.  ..  ..     Plaintiff, 

and 
CD,  and  others   ..  ..     Defendants. 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to  make 

delivery  to  A,B,  of 
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9.  Writ  of  Attachment, 

187    .    B.  No.         Writ  of 
Li  the  High  Court  of  Justice.  Attachmcirt. 

Diyision. 

Between  ^.j9 Plaintiff, 

and 
CD.  and  others    ..         ..  Defendants. 

Seal  in  pursuance  of  order  dated  day  of  an  attachment 

directed  to  the  sheriff  of  against  C,D.  for  not  delivering  to 

A.B. 


APPENDIX  F. 


FoBMS  OP  Weitb. 
1.  WrU  0/ Fterilbdeu. 

187     •     B.  No.  Forms  of 

hx  the  High  Court  of  Justice.  ^'^ 

Division. 
Between  ^.^.  ..         ..         ..         ..     Plaintiff, 

and 
CD.  and  others   ..         ..         ..     Defendants. 

Victoria,  by  the  grace  of  Qod  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  CD,  in  your 

bailiwick  you  cause  to  be  made  the  sum  of  I.  and  also  interest 

thereon  at  the  rate  of  L  per  centum  per  annum  from  the 

day  of  (0  which  said  sum  of  money  and  interest  were  lately 

before  us  in  our  High  Court  of  Justice  in  a  certain  action  [or  certain 

actions,  as  ike  case  may  he]  wherein  A,B,  is  pUintiff  and  CD,  and 

others  are  defendants  [w  in  a  certain  matter  there  depending  intituled 

*'  In  the  matter  of  J?.F."  <m  the  ccue  may  he]  by  a  judgment  [or  order, 

a»  the  COM  may  he]  of  our  said  Court,  bearing  date  the  day  of 

adjudged  [or  ordered,  a«  the  case  may  &e]  to  be  paid  by  the 

said  CD,  to  A,B,^  together  with  certain  costs  in  the  paid  judgment 

lor  order,  as  the  ease  may  he]  mentioned,  and  which  coets  have  been 

taxed  and  allowed  by  one  of  the  taxing  masters  of  our  said  Court  at 

the  sum  of  I  as  appears  by  the  certificate  of  the  said  taxing 

master,  dated  the  day  of  .    And  that  of  the  goods  and 

chattels  of  the  said  CD,  in  your  bailiwick  you  further  cause  to  bo 

(s)  Day  of  the  judgment  or  order,      directed  by  the  order  to  mn,  as  the 
or  day  on  vhich  money  directed  to  be       case  may  be. 
liaid,  or  day  from  which  interest  is 
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Fieri  FaciM.  made  the  said  sum  of           l.  [costB]  together  with  interest  thereon  at 
the  rate  of  4Z.  per  centum  per  annum  from  the         ^  day  of  ,  (O 

and  that  you  have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof  to  be  paid  to  the  said  A.B.  ia. 
pursuance  of  the  said  judgment  [or  order,  aa  the  ocue  may  be\.  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us 
in  our  said  Court  immediately  after  the  execution  thereof.  And  have 
there  then  this  writ. 
Witness,  &c. 

2.  Writ  of  Elegit. 

187    .    B.NO,. 
Elegit.         In  the  High  Court  of  Justice. 

Division. 
Between  u^^.  ..         ..         ..         ..     Plaintiff, 

and 
C2>.  and  others   ..  DefendantSi 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action  [or 
actions,  a$  the  case  may  be"]  there  depending,  wherein  A,B,  \a  plaintiff 
and  CD,  and  others  are  defendants  [or  in  a  certain  matter  there  de- 
pending, intituled  "In  the  matter  of  E,F,^*^  as  the  case  may  he\  by  a 
judgment  [or  order,  ae  the  case  may  6e]  of  our  said  Court  made  in  the 
said  action  [or  matter,  ae  the  ease  may  5e],  and  bearing  date  the 
day  of  ,  it  was  adjudged  [or  ordered,  as  the  case  may  he^  that 

CD.  should  pay  unto  A.B,  the  sum  of  ^.,  together  with  interest 

thereon  after  the  rate  of  h  per  centum  per  annum  from  the 

day  of  ,  together  also  with  certain  costs  as  in  the  said 

judgment  [or  order,  as  the  case  may  he']  mentioned,  and  which  oosta 
have  been  taxed  and  allowed  by  one  of  the  taxing  masters  of 

our  said  Court,  at  the  sum  of  I,  as  appears  by  the  certificate  of 

the  said  taxing  master,  dated  the  day  of  .  And  afterwards 

the  said  A.B.  came  into  our  said  Court,  and  according  to  the  statute- 
in  such  case  made  and  pirovided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  CD,  in  your  bailiwick,  exoept  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick  as  the  said  C7./>.,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of 

in  the  year  of  our  Lord  (u),  or  at  any  time  afterwards,  or 

over  which  the  said  CD.  on  the  said  day  of  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might  without  the 

(fy  The  date  of  the  certificate  of      of  the  mdgment  or  order, 
taxation.      The    writ    must    be    so  (ti)  The  day  on  which  the  judg* 

moulded  as  to  follow  the  sabstance      ment  or  order  was  made. 
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assent  of  any  other  person  exercise  for  his  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold 
the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of  I.  and  L  to- 

gether with  interest  upon  the  said  sum  of  ?.,  at  the  rate  of  /. 

per  centum  per  annum  from  the  said  day  of  and  on  the 

said  sum  of  L  (costs)  at  the  rate  of  41.  per  centum  per  annum 

from  the  day  of  shall  have  been  levied.    Therefore  we 

command  you  that  without  delay  you  cause  to  be  delivered  to  the  said 
A,B,  by  a  reasonable  price  and  extent  all  the  goods  and  chattels  of  the 
said  CD.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands  and  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  CD.,  or  any  person  or  persons  in 
trust  for  him  was  or  were  seised  or  possessed  of  on  the  said  day 

of  (x)  or  at  any  time  afterwards,  or  over  which  the  said  CD.  on 

the  said  day  of  (x),  or  at  any  time  afterwards  had  any  dis- 

posing power  which  he  might  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.B^  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns 
until  the  said  two  several  sums  of  I,  and  l.  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  in  our  Court  afore- 
said, immediately  after  the  execution  thereof,  under  your  seals,  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment. And  have  there  then  this  writ. 
Witness  ourselves  at  Westminster,  Sec 


3.  Writ  of  Venditioni  Exponas. 

1875.     B.N0.  yendlttool 

Exponas. 

In  the  High  Court  of  Justice. 
Division. 

Between  u4.5 Plaintiff, 

and 

CD.  and  others Defendants. 

Victoria,  by  the  grace  of  God  of  tiie  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and 
chattels  of  CD.  [here  recite  the  fieri  faciae  to  the  end\.    And  on  the 
day  of  you  returned  to  us  in  the  Division  of  our 

High  Court  of  Justice  aforesaid,  that  by  virtue  of  the  said  writ  to  you 
(x)  The  day  on  which  the  decree  or  order  was  made. 


S94  JUDICATURE  ACT,  1875.  [cHAr.  v. 

directed  you  had  taken  goods  and  chattels  of  the  said  CD,  to  the  value 
of  the  money  and  interest  aforesaid,  which  said  goods  and  chattels 
remained  in  yoiir  hands  unsold  for  want  of  buyers.  Therefore,  we  being 
desirous  that  the  said  A.B,  should  be  satisfied  his  money  and  interest 
aforesaid,  command  you  that  you  expose  to  sale  and  sell,  or  cause  to  be 
sold^  the  goods  and  chattels  of  the  said  0»D,  by  you  in  fonn  aforesaid 
taken,  and  every  part  thereof,  for  the  best  price  that  can  be  gotten  for 
the  same,  and  have  the  money  aiising  from  such  sale  before  ns  in  onr 
said  Court  of  Justice  immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  A.B,    And  have  there  then  this  writ. 

Witness  onrself  at  Westminster,  the  day  of  in  the 

year  of  our  reign. 

4.   Writ  of  Fieri  Facias  de  Bonis  EedtsioBtieis, 

1875.    B.  No. 

Fieri  Facias   In  the  High  Court  of  Justice, 
lie  bonU  Ecc,  Division. 

Between  A^.         ..  ..  ..  ..     Plaintiff, 

and 
(7.  P.  and  others   ..         ..         ..     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith:  To  the  Bight  Reverend 
Father  in  God  \John\  by  Divine  permission  Lord  Bishop  of 
greeting :  We  command  you,  that  of  the  ecclesiastical  goods  of  C,D^ 
clerk  in  your  diocese,  you  cause  to  be  made  I,  which  lately  before 

us  in  our  High  Court  of  Justice  in  a  certain  action  [or  certain  actions, 
as  the  case  may  ^]  wherein  A,B,  is  plaintiff  and  CD.  is  defendant  [or 
in  a  certain  matter  there  depending,  intituled  "In  the  matter  of 
E.F,^  as  the  case  may  he\  by  a  judgment  [or  order,  as  the  case  may  he] 
of  our  said  Court  bearing  date  the  day  of  ,  was  adjudged 

[or  ordered,  as  the  case  may  &f ]  to  be  paid  by  the  said  CD,  to  the  said 
ul.^.,  together  with  interest  on  the  said  sum  of  at  the  rate  of  L 
per  pentum  per  annum,  from  the  day  of  and  have  that 

money,  together  with  such  interest  as  aforesaid,  before  ns  in  onr  said 
Court  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A,B,t  for  that  our  sheriff  of  returned  to  us  in  our  said  Court 

on  [or  "  at  a  day  now  passed'*]  that  the  said  CD.  had  not  any 

goods,  or  chattels  or  any  lay  fee  in  his  bailiwick  whereof  he  could  cause 
to  be  made  the  said  I,  and  interest  aforesaid  or  any  part  thereof, 

and  that  the  said  CD.  was  a  benificed  clerk  (to  wit)  rector  of  rectory 
[or  vicar  of  the  vicarage]  and  parish  chnroh  of  in  the  said  sherifi*8 

countyi  and  within  your  diocese  [as  in  the  retwm\  and  in  what  manner 
you  shall  have  executed  this  'our  writ  make  appear  to  ns  in  pur  said 
Court  immediately  after  the  execution  hereof,  and  have  yon  there  then 
this  writ.    Witness  ourself  at  Westminster^  the  day  of  in 

the  year  of  onr  Lord 
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5.   Writ  of  Fieri  Facias  to  the  Arehbiehop  deBofiis  Ecdesiasticia 
during  the  vacancy  of  a  Biahop^s  See, 

Victoria  [&c.,  as  in  tJie  preceding  fonn]:  To  the  Bight  ReTerend 
Father  in  God  {John"]  hy  Divine  Providence  Loni  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  greeting :  We 
command  you,  that  of  the  ecclesiastical  goods  of  CD,,  clerk  in  the 
diocese  of  which  is  within  the  province  of  Canterbury,  as  ordi- 

nary of  that  church,  the  episcopal  see  of  now  being  vacant,  you 

cause  to  be  made  [&C.9  conclude  as  in  the  preceding  fomk]. 


6.  Writ  of  Sequestrari  Facias  de  Bonis  Ecdesiasticis, 

1876.     B.  No.  SequestK. 

In  the  ffigh  Court  of  Justice.  """• 

Division. 

Between  ul.£.        ••         ..         ..         ..     Plaintiff, 

and 
CD.  and  others    ••  ..         ..     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  the  Right  Revo- 
rend  Father  in  God  \Johri\  by  Divine  permission  Lord  Bishop  of 
greeting :  Whereas  we  lately  commanded  our  sheriff  of  that  he 

should  omit  not  by  reason  of  any  liberty  of  his  county,  but  that  he 
should  enter  the  same'and  cause  [to  be  made,  if  after  the  return  to  a  fieri 
facias,  or  delivered,  if  after  the  return  to  an  elegit,  <fcc.,  and  in  either 
case  recite  the  former  vjritJ\    And  whereupon  our  said  sherifif  of 
on  [or  "  at  a  day  past "]  returned  to  us  in  the  division  uf 

our  said  Court  of  Justice,  that  the  said  (7.D.  was  a  beneficed  clerk ;  that 
is  to  say,  rector  of  the  rectory  [or  vicar  of  the  vicarage]  and  parish 
church  of  in  the  county  of  ,  and  within  3'our  diocese,  and 

that  he  had  not  any  goods  or  chattels,  or  any  lay  fee  in  his  bailiwick 
[J^ere  follow  the  words  of  the  sherijjTs  retumJi  Therefore,  we  command 
you  that  you  enter  into  the  said  rectory  [or  vicarage]  and  parish  church 
of  ,  and  take  and  sequester  the  same  into  your  possession,  and 

that  you  hold  the  same  in  your  possession  until  you  shall  have  levied 
the  said  I,  and  interest  aforesaid,  of  the  rents,  tithes,  rentcharges 

in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  in  your  diocese  of  and  belonging  to  the 
said  rectory  [or  vicarage]  and  parish  church  of  and  to  the  said 

(7.2>.  as  rector  [or  vicar]  thereof  to  be  rendered  to  the  said  A.B,,  and 
what  you  shall  do  therein  make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  and  have  you  there  then  this  writ 
Witness  ourself  at  Westminster,  the  day  of  in  the  year  of 

our  Lord 
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7.  Writ  of  PoBumon. 

187  .    a  No. 
roflsessioD.     In  the  High  Court  of  JoBtice. 

Division. 
Between  A,B,        ..         ..  ..     Plaintiff, 

and 

CD.  and  others Defendants. 

Victoria,  to  the  sheriff  of  ,  greeting :  Whereas  lately  in 

our  High  Court  of  Justice,  by  a  judgment  of  the  Division  of  the 

same  Court  [A*B.  recovered]  or  [E.F.  was  ordered  to  deliver  to  AJB.I 
lx)6se88ion  of  all  that  with  the  appurtenances  in  your  bailiwick  : 

Therefore,  we  command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  without  delay  you 
cause  the  said  A,B,  to  have  possession  of  the  said  land  and  premises 
with  the  appurtenances.  And  in  what  manner  you  have  executed  this 
our  writ  make  appear  to  the  Judges  of  the  Division  of  our  High 

Court  of  Justice  immediately  after  the  execution  hereof^  and  have  you 
there  then  this  writ.    Witoess,  &c. 


8.  WrU  of  Detivery. 

187    .    B.No. 
DeUvery.      In  the  High  Court  of  Justice. 

Division. 

Between -4.5.        Plaintiff, 

and 
(7.D.  and  others      ..         ..         ..     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 
greeting :  We  command  you,  that  without  delay  you  cause  the  follow- 
ing chattels,  that  is  to  say  \here  enumerate  the  chattels  recovered  by  the 
Jitdgmentfor  the  return  of  which  execution  has  been  ordered  to  iesuel^ 
to  be  returned  to  A.B.^  which  the  said  A.B,  lately  in  our  reco- 

vered against  CD,  [or  CD.  was  ordered  to  deliver  to  the  said  A.B.]  in 
an  action  in  the  Division  of  our  said  Court    And  we  further 

command  you,  that  if  the  said  chattels  cannot  be  found  in  your  baili- 
wick, you  distrain  the  said  CD.  by  all  his  lands  and  chattels  in  your 
bailiwick,  so  that  neither  the  said  CD.  nor  any  one  for  him  do  lay 
hands  on  the  same  until  the  said  CD.  render  to  the  said  A.B.  the  said 
chattels;  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  the  judges  of  the  Division  of  our  High  Court  of 

Jusrice,  immediately  after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness,  &c. 


CHAP,  v.]  APPENDIX  F.-^FOBMS  OF  WRITS.  397 

The  Like,  but  instead  of  a  Distress  until  the  Chattel  is  returned,  com- 
manding the  Sheriff  to^  levy  on  Defendant's  Qoods  the  assessed 
Yalue  of  it. 

\^Proeeed  as  in  the  preceding  form  uniil  the  *,  and  then  thus:]  And 
we  further  command  you,  that  if  the  said  chattels  cannot  be  found  in 
your  bailiwick,  of  the  goods  and  chattels  of  the  said  CD,  in  your 
bailiwick  you  cause  to  be  made  I,  [the  assesied  value  of  the 

ehattfh],  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  the  judges  of  the  Division  of  our  High  Court  of 

Justice  at  Westminster,  immediately  after  the  execution  hereof,  and 
have  you  there  then  this  writ    Witness,  &c. 


9.  Writ  of  Atta^ment. 

187    .     6.  No.  Atucbmeot 

In  the  High  Court  of  Justice. 
Division. 

Between  ^.^.         Plaintiff, 

and 
CD,  and  others  ..         ..         .•     Defendants. 
Victoria,  &c. 

To  the  sheriff  of  greeting. 

We  command  you  to  attach  CD,  so  as  to  have  him  before  us  in 
the  Division  of  our  High  Court  of  Justice  wheresoever  the  said 

Court  shall  then  be,  there  to  answer  to  us,  as  well  touching  a  contempt 
which  he  it  is  alleged  hath  committed  against  us,  as  also  such  other 
matters  as  shall  be  then  and  there  laid  to  his  charge,  and  further  to 
perform  and  abide  such  order  as  our  said  Court  shall  make  in  this 
behalf,  and  hereof  fail  not,  and  bring  this  writ  with  you.    Witness, 

10.  Writ  qf  8e^[ue8trati<m, 

187     .   B.  No.  Seqnettn- 

In  the  High  Court  of  Justice.  ^' 

Division. 
Between  A,B,        ••         ..         ..         ..     Plaintiff, 

and 

CD.  and  others Defendants. 

Victoria,  &C. 

To  [name$  <f  notUtM  than  four  Commimoniari\  greeting. 

Whereas  lately  in  the  Division  of  our  High  Court  of  Justice 

in  a  certain  action  there  depending,  wherein  A,B,  is  plaintiff,  and  CD, 

and  others  are  defendants,  [or,  in  a  certain  matter  then  depending, 

intituled  "  In  the  matter  of  E.F.,"*  as  the  case  may  he,]  by  a  judgment 

or  order,  as  the  case  may  he^  of  our  said  Court  made  in  the  said  action 

'or  matter],  and  bearing  date  the  day  of  187    ,  it  was 
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ordered  that  the  said  CD,  should  [pay  into  Court  to  the  credit  of  the 
said  action  the  sum  of  L^  or^  €u  the  ease  may  he"].    Enow  ye, 

therefore,  that  we,  in  confidence  of  your  prudence  and  fidelity,  hare 
given,  and  by  these  presents  do  give  to  you,  or  any  three  or  two  of 
you,  full  power  and  authority  to  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  whatsoever  of  the  said  CD.,  and  to  collect, 
receive,  and  sequester  into  your  hands  not  only  all  the  rents  and  profits 
of  his  said  messuages,  lands,  tenements,  and  real  estate,  but  also  all 
his  goods,  chattels,  and  personal  estates  whatsoever ;  and  therefore  we 
command  you,  any  three  or  two  of  you,  that  you  do  at  certain  proper 
and  convenient  days  and  hours,  go  to  and  enter  upon  all  the  messuages, 
lands,  tenemente,  and  real  estates  of  the  said  (7.Z>.,  and  that  you  do  col- 
lect, take,  and  get  into  your  hands  not  only  the  rents  and  profits  of  his 
said  real  estate,  but  also  all  his  goods,  chattels,  and  personal  estate,  and 
detain  and  keep  the  same  under  sequestration  in  your  hands  until  the 
said  CD,  shall  [pay  into  Court  to  the  credit  of  the  said  action  the  sum 
of  Z.,  or,  as  t?ie  case  may  be,]  clear  his  contempt,  and  our  said 

Court  make  other  order  to  the  contrary.    Witness,  &c. 
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SECOND  SCHEDULE. 


Session  and  Chapter. 


6  G«o.  4,  c.  84 


32  &  33  Vict.  c.  71 


32  k  33  Vict.  c.  83 


3G  &  37  Vict.  c.  66 


Title. 


An  Act  to  provide  for  the  aug- 
menting the  salaries  of  the 
Master  of  the  Rolls  and  the 
Vice-Chancellor  of  England, 
the  Chief  Baron  of  the  Court 
of  Exchequer,  and  the  Puisne 
Judges  and  Barons  of  the 
Courts  in  Westminster  Hall, 
and  to  enable  His  Majesty  to 
grpjit  an  annuity  to  such 
Vice-Chancellor,  and  addi- 
tional annuities  to  such  Mas- 
ter of  the  Rolls,  Chief  Baron, 
and  Puisne  Judges  and  Barons 
on  their  resignation  of  their 
respective  offices. 

The  Bankruptcy  Act,  1869    . 


The   Bankru|>tcy   Repeal  and 
Insolvent  Court  Act,  1869. 


Supreme  Court  of  Judicature 
Act,  1873. 


Extent  of  Repeal. 


Section  seven 


Section  one  hundred  and  six- 
teen from  "  provided  that  at 
any  time,"  inclusive,  to  end 
of  the  section. 

Section  nineteen  from  '^  pro- 
vided that  at  any  time,"  in* 
elusive,  to  end  of  the  section. 

So  much  of  sections  three  and 
sixteen  as  relates  to  the 
London  Court  of  Bankruptcy, 
section  six,  section  nine,  sec- 
tion  ten,  so  much  of  section 
thirteen  as  relates  to  addi- 
tional judges  of  the  Court 
of  Appeal,  section  thirty-four 
from  ''all  matters  pending 
in  the  London  Court  of  Bank- 
ruptcy "  to  **  London  Court 
of  Bankruptcy,"  section 
thirty-five,  section  forty- 
eight,  section  fifty-three,  sec- 
tion sixty-three,  section  sixty- 
eight,  section  sixty-nine,  sec- 
tion seventy,  section  seventy- 
one,  section  seventy-two,  sec- 
tion seventy-three,  section 
seventy- four,  and  the  whole 
of  the  schedule. 
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CHAPTER  VI. 


FORMS  OF  PLEADINGS. 


AGC0UKT8  WITH  TBUSTSE8. 

ANNUITY. 

ARBITBATIONS. 

ASSAULT. 

ATTORNEYS. 

BANKEBS. 

BILLS  OF  EXCHAKaE. 

BONDS. 

CARRIERS. 

CONVERSION  OF  GOODS. 

DISTRESS. 

EXOHANGE. 


GUARANTEE. 

INSURANCE. 

LANDLORD  AND  TENANT. 

KALICIOUS  PROSECUTION. 

MASTEB  AND  SEBVANT. 

MINES  AND  MINERALS. 

NEGLIGENCE. 

NUISANCE. 

SEDUCTION. 

TBESPASS. 

WARRANTY. 

WORK  AND  LABOUR. 


The  provisions  of  the  Supreme  Court  of  Judicature  Act, 
1873,  so  &r  as  they  relate  to  pleadings,  have  been  super- 
seded by  the  Supreme  Court  of  Judicature  Act,  1875,  and 
the  Orders  and  Bules  of  Court  annexed  to  and  made  in 
pursuance  of  the  latter  Act  (a). 

We  have  already  set  out  the  forms  of  pleadings  provided 
in  Appendix  C.  of  the  Judicature  Act,  1875  (b),  and  it  has 
been  thought  desirable  to  give  a  few  additional  forms. 
These  forms  are  prepared  in  conformity  with  the  pro- 
visions of  the  Acts,  although  some  observations  previously 
made  by  us  may  be  useful  (c). 

We  may,  however,  observe  that  these  additional  forms 
of  pleadings,  for  which  the  author  alone  is  responsible, 
relate  to  transactions  of  every-day  life,  and  they  have  the 


(a)  38  &  39  Vict.  c.  77,  ss.  16-24 ; 
ante,  pp.  171>178 ;  Orders  zix.-zzyii. ; 
ante,  pp.  189,  227-251. 


(6)  Ante,  pp.  333-385. 
(c)  S«e  ante,  pp.   189,   227-235 
309. 
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advantage  of  conyejing  to  the  pleader  some  notion  of 
the  causes  of  action  which  may  now  be  given  together  in 
the  same  action  (d),  as  well  as  the  various  defences  which 
may  be  set  up  in  answer  to  the  claim  (e). 

We  must  further  remind  the  pleader  that  the  various 
forms  of  pleadings  in  the  Common  Law  Courts  under 
the  names  of  declaration  pleas^  replication,  rejoinder,  sur- 
rejoinder, rebutter,  and  sur-rebutter,  as  well  as  bill  of 
complaint,  answer,  and  pleas  in  the  Chancery  Courts, 
have  been  abolished,  and  in  their  places  are  substi- 
tuted only  four  forms  of  pleading  applicable  to  all  the 
Courts,  Yiz.,  statement  of  claim,  answer,  reply,  and  joinder 
of  issue  (/).  Demurrers,  however,  are  allowable  (ff),  and 
pleadings  may  be  amended  (&),  and  in  certain  cases  aban- 
doned altogether  (i) ;  but  when  amended,  even  if  amount- 
ing in  substance  and  effect  to  the  old  pleadings  following 
pleas,  they  are  now  marked  ''amended"  (A;),  and  con- 
stitute part  of  the  original  pleadings,  so  as  to  be  included 
under  one  or  the  other  of  the  only  forms  of  pleading  now 
recognised  under  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875. 

But  as  pleadings,  when  amended,  will  amount  in  sub- 
stance and  effect  to  some  of  the  old  pleadings,  other  than 
those  now  allowed,  we  have  in  a  subsequent  portion  of 
this  work  (2),  given  an  analysis  of  the  principal  proceed- 
ings and  steps  which  have  hitherto  prevailed  both  in  a 
Chancery  suit  and  an  action  at  law.  This  analysis  will 
serve  as  a  guide  to  the  various  amendments  which  will  be 
permitted  under  the  new  rules  of  pleading,  and  the  times 
within  ^which  the  amendments  should  be  made.  The 
analysis  will  also  be  useful  in  shewing  the  various  altera- 
tions which  have  been  made  in  the  form  and  substance  of 
pleadings  generally  (Z). 

(d)  See  ante,  p.  225.  (A)  See  ante,  p.  243. 

le)  See  ante,  p.  239.  (t)  See  ante,  p.  241. 

(J)  See  ante,  pp.  227,  233,  237,         (k)  See  ante,  p.  245. 

239,  242.  (0  See  post,  chap.  x. 
(y)  See  ante,  p«  245. 
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Writ  of  Summons, 
This  form  will  be  found  in  Appendix  A.,  Part  L,  Forms  1,  2,  4  («»>. 


Account 

"WITH 

Trustees. 


ClAlin. 


General  Indorsements, 
These  will  be  found  in  Appendix  A.,  Part  II.,  Section  I.,  Forms 
1-9  (n). 

Notice  hy  Defendants  to  Third  Party, 
This  will  be  found  in  Appendix  B.,  Form  1  (o),  but  though  appli- 
cable to  all  actions,  will  be  used  much  more  frequently  in  the  Common 
Law  Divisions  than  in  the  Chancery  Division  of  the  High  Court  of 
Justice. 

In  the  High  Court  of  Justice 
Chancery  Division. 

Writ  issued  3rd  August,  1876. 
Between  A,B,f  plaintiff, 
and 
C,D,f  defendant. 

Statement  of  Claim, 

1.  The  plaintiff  is  a  merchant  carrying  on  business  at  Liverpool,  and 
the  defendant  is  a  solicitor  of  the  Supreme  Court,  carrying  on  his  boai- 
ness  in  London. 

2.  On  the  8th  March,  1866,  M,N,  and  O.P.  were  married,  and  by  a 
deed  of  settlement  bearing  date  and  executed  the  day  before  the  said 
marriage,  the  property  of  the  said  0.F,  was  conveyed  to  trustees  fiir  her 
separate  use  during  coverture  and  for  other  purposes.  The  defendant 
and  Q,B,  were  the  original  trustees  \mder  this  settlementi  which  con- 
tained the  usual  powers  for  the  appointment  of  new  trustees. 

3.  The  defendant  acted  as  trustee,  the  said  Q,B,  taking  no  part 
therein,  and  on  his  death,  in  1868,  the  plainUff  was  appointed  co-trustee 
with  the  defendant. 

4.  The  defendant  from  that  time  hitherto  has  had  the  whole  manage* 
ment  of  the  trust  estate,  and  the  plaintiff  has  taken  no  part  therein ; 
the  plaintiff  is  entirely  ignorant  of  the  property  comprised  in  the  said 
trusty  as  the  said  settlement  does  not  mention  the  amount  of  the  said 
property  or  describe  it,  but  merely  mentions  it  as  the  property  to  which 
the  said  0,P,  was  entitled  under  certain  wills. 

5.  The  defendant  is  and  has  been  for  some  time  the  surviving 
executor  under  the  said  wills,  and  has  all  the  property  affected  by  them 
under  his  own  control. 

6.  The  plaintiff  has  for  some  time  wished  to  know  his  own  positioa 
under  the  said  deed  of  settlement^  and  has  repeatedly  applied  to  the 
defendant  for  a  list  of  the  property  now  comprised  in  the  said  deed  of 

(m)  Antei  pp.  310-312.        (n)  Ante,  pp.  314,  315.        (o)  Ante,  p.  326. 
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settlement,  and  information  as  to  its  amount,  in  vrhat  manner  and 
in  whose  names  it  now  stands,  and  what  has  been  done  with  it  since 
the  plaintiff  first  became  trnstee.    The  defendant  has  persistently 
refused  to  give  him  any  information  on  the  subject. 
The  plaintiff  claims : — 
That  the  defendant  may  be  directed  to  furnish  him  with  a  fall  and 
particular  account  of  the  property  comprised  in  the  settlement, 
how  much  there  is,  and  what  has  been  done  with  it. 
And  such  other  and  further  relief  as  the  nature  of  the  case  may 
require.  

In  the  High  Court  of  Justice.  anxuixx. 

Division. 
Writ  issued  1st  December,  1875. 
Between  A,R,,  plaintiff, 
and 
CD.,  defendant 

Statement  qf  Claim. 

i.  The  defendant  by  deed  bearing  date  the  Ist  January,  1868,  granted  oaiuu 
to  the  plaintiff  an  annuity  or  yearly  sum  of  100^.  payable  quarterly  on 
the  26th  of  March,  the  24th  of  June,  the  29th  of  September,  and  the 
25th  of  December  in  every  year  for  and  during  the  life  of  the  plainti£ 

2.  The  defendant  has  not  paid  any  of  the  sums  due  to  the  plftintiff 
under  and  by  virtue  of  the  said  deed  since  the  26th  of  December,  1873, 
and  there  are  now  due  to  the  plaintiff  seven  of  the  said  quarterly  pay- 
ments, amounting  to  the  sum  of  175/. 

8.  The  plaintiff  claims  1752.,  and  also  claims  from  the  defendant 
interest  at  the  rate  of  51,  per  cent,  on  the  arrears  of  the  said  annuity. 

[Title  as  before.] 
Dtfence. 

1.  The  defendant  paid  the  said  annuity  each  day  that  it  became  due 
4own  to  and  including  the  24th  of  March,  1875. 

2.  On  the  3rd  of  October,  1875,  when  60L  was  due  from  the  d^n- 
dant  to  the  plaintiff  on  account  of  the  said  annuity,  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  defendant  should, 
instead  of  paying  the  said  502.,  deliver  to  the  plaintiff  a  certain  horse 
belonging  to  the  defendant. 

3.  On  the  7th  of  October,  1875,  in  pursuance  of  the  said  agreement 

the  defendant  delivered  to  the  plaintiff,  and  the  plaintiff  accepted  froax 

the  defendant,  the  said  horse  in  full  satisfaction  and  discharge  of  the 

plaintiff's  claim  fat  any  money  then  due  on  account  of  the  said 

annuity. 

[Title  as  before.] 

Beply, 

The  plaintiff  Joins  issue  upon  the  defendant's  statement  of  defence.     Bepiy. 

2  D  2 
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ahbitiu-  In  the  High  Conrt  of  Joatice. 

"*'''•  Divwion. 

Writ  iasaed  let  Jaanaiy,  1676. 

Between  A.B.^  plaintiff, 

and 

C2>.|  defendant. 

Statement  of  Claim, 

Claim.  1,  For  some  time  before  making  the  agreement  of  reference  heivia- 

after  mentioned  there  had  been  yarions  dispntes  between  the  plaintif' 
and  defendant. 

2.  On  the  8rd  of  February,  1874,  by  an  agreement  dated  oa  that 
day,  the  plaintiff  and  defendant  agreed  that  all  the  matters  in  difference 
between  them  should  be  referred  to  the  arbitration  of  X*T^  and  that 
the  plaintiff  and  defendant  would  abide  and  be  bound  by  and  keep  and 
perform  the  said  award,  and  that  the  costs  of  the  said  reference  and 
award  should  be  in  the  discretion  of  the  said  X,  F. 

3.  The  said  X.  T,  took  upon  himself  the  said  award,  and  afterwards, 
on  the  20th  day  of  June,  1874,  made  and  published  his  said  award  ia 
writing,  and  thereby  awarded  that  I,  were  due  from  the  defendant 
to  the  plaintiff,  and  directed  that  the  defendant  should  pay  to  the  pUin^ 
tiff  the  said  Z.,  and  also  pay  his  own  costs  of  the  reference  and 
the  whole  costs  of  the  award,  and  should  pay  to  the  plaintiff  his  costs  of 
the  reference. 

4.  The  plaintiff  took  up  the  said  award  and  paid  the  costs  thereof, 
amounting  to  ?.,  and  the  plaintiffs  costs  of  the  reference  amounted 
to           I.    Tet  the  defendaiit  did  not  pay  to  the  plaintiff  the  sum  of 

L  so  awarded  to  be  paid  to  him  as  aforesaid  nor  the  said  sum  of 
2.,  being  the  plaintiff's  costs  of  the  reference,  nor  the  said  Ir 

being  the  costs  of  the  award. 

5.  The  plaintiff  claims  the  sum  of  /.,  being  the  amount  of  the 
said  sums  of            I,  and            I,  and  I,  respectiyely. 


Assault.  In  the  High  Court  of  Justice. 

Diyision. 

Writ  issued  8rd  August,  1876. 

Between  u4.£.,  plaintiff, 

and 

CD.,  defendant. 

Statement  of  Claim. 

aatm.  1«  The  plaintiff,  on  the  18th  June,  1875,  was  walking  along  Cheap- 

side  when  he  was  stopped  by  the  defendant  and  some  other  personSk 
who  were  standing  together  and  talking  loudly.  He  asked  the  defendant 
to  allow  him  to  pass,  when  the  defendant  turned  round,  raised  his  fist, 
struck  him  a  blow  on  his  mouth  and  knocked  him  down. 
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2.  In  ooDsequenoe  of  the  blow  and  the  M,  two  of  the  plaiatifiTB  teeth 
were  knocked  oat,  his  ann  was  bruised,  and  he  was  very  much  hurt  and 
shaken ;  he  was  nnable  to  attend  to  his  business,  and  sustained  loas  and 
damage  thereby,  and  incurred  considerable  expense  for  medical  and 
surgical  attendance. 

The  plaintiff  claims  h  damages. 

[Title.] 
Sktiement  of  Claim, 

1.  The  defendant  says  he  was  standing  quietly  in  Cheapside  talking  Defence, 
to  some  friends,  when  the  plaintiff  came  up  suddenly  and  ran  against  him 
violently,  desiring  him  to  make  way.  In  consequence  of  the  plaintiffs 
violence  the  defendant  was  compelled  to  push  against  him  slightly  in 
self-defence,  which  push  caused  the  plaintiff  to  fall,  and  save  as  afore- 
said, the  defendant  denies  that  he  ever  assaulted  the  plaintiff. 

2.  The  defendant  does  not  admit  the  statement  in  the  second  para- 
^graph  of  the  plaintiff's  statement  of  claim. 

[Title.] 
Beplff. 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence.     R^pij. 


In  the  High  Court  of  Justice.  AnoHKEYf. 

Division. 

Writ  issued  8th  September,  1876. 

Between  A.B,,  plaintiff, 

and 

CD,,  defendant 

StctUmerU  qf  ClainL 

1.  The  plaintiff  on  the  day  of  ,  1876,  retained  the  de-  Claim. 

fendant,  a  solicitor  of  the  Supreme  Court  of  Justice,  to  conduct  an  action 
in  the  Queen's  Bench  Division  of  the  High  Court  of  Justice  at  the  suit 
of  the  plaintiff  against  one  XF. 

2.  The  defendant  accepted  such  retainer,  and  it  thereupon  became 
bis  duty  to  conduct  the  said  action  with  due  and  proper  care,  skill,  and 
diligence,  and  to  cause  the  due  attendance  of  all  witnesses  necessary  to 
prove  the  plaintiff's  case. 

3.  It  was  necessary  and  proper  to  call  one  M,N,,  as  and  for  a  witness 
on  the  plaintiff's  behalf  in  the  said  action,  yet  the  defendant  negli- 
gently omitted  to  issue  a  subpoena  for  the  attendance  of  the  said  M,N,f 
or  to  cause  him  to  attend. 

4.  In  consequence  of  the  said  negligence  of  the  defendant^  the  said 
M.N.  did  not  attend  the  said  trial,  and  owing  to  the  non-attendance  of 
the  said  M,N,  the  plaintiff  was  unable  to  prove  his  case,  which  he  other- 
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wise  would  have  done,  and  was  thereby  obliged  to  soffer  himaelf  to  be 
nonsuited,  and  lost  the  costs  and  expenses  he  had  incuned  in  prosecnting 
the  said  action,  and  was  compelled  to  pay  a  large  sum  of  money  to  the 
said  X,  F.  for  and  on  account  of  his  costs  in  the  said  action. 

5.  The  plaintiff  was  delayed  and  hindered  in  reoovering  the  som  of 
1001,  for  which  he  had  brought  the  said  action  against  the  said  XI% 
and  is  likely  altogether  to  lose  the  same. 

6.  The  plaintiff  claims  the  sum  of  ?.,  being  the  amount  of  hi& 

own  costs  and  expenses,  the  amount  he  had  to  pay  to  the  said  X.F.  for 

his  costs,  and  the  said  1002.  he  otherwise  would  have  reoovered  from 

the  said  X.FL 

[Title.] 

Answer, 

Staiemeni  of  Bef&iioe, 

Answer.  I-  The  plaintiff  had  no  good  cause  of  action  against  the  sud  X.7., 

and  could  under  no  circumstances  have  recovered  a  verdict  against  him, 
and  therefore  sustained  no  damage  from  the  non-attendance  of  the  said 
M.N. 

2.  The  defendant  had  no  means  of  knowing  that  the  said  MJf.  had 
any  knowledge  of  the  matters  in  dispute  between  the  plaintiff  and  the 
said  X.F.,  except  from  the  information  communicated  to  him  from  the 
plaintiff,  and  the  plaintiff  nerer  told  him  that  the  said  M,N,  would  be 
able  to  give  any  evidence  in  the  said  action  till  the  day  before  the  said 
action  was  tried,  when  it  was  too  late  for  the  defendant  to  subpoena  the 
said  M.N. 

-^.  The  plaintiff  more  than  once  told  the  defendant  not  to  incur  more 
expense  than  was  absolutely  necessary  in  conducting  the  said  cause,  and 
told  him  not  to  issue  subpoenas  to  the  witnesses  intended  to  be  called, 
as  they  were  all  friends  of  the  plaintiff,  and  would  attend  and  give 
evidence  for  him  without  being  subpoenaed  for  that  purpose. 

[Title.] 
Beply. 

Repij,  I.  The  plaintiff  joins  issue  upon    the  defendant's   statement  of 

defence. 

2.  With  respect  to  the  third  paragraph  of  the  defendant's  statement  of 
defence,  the  plaintiff  says  that  when  he  told  the  defendant  that  his  wit* 
nesses  would  attend  the  trial  of  the  said  cause  without  being  subpoenaed, 
he  expressly  excepted  the  said  M.N,,  and  told  the  defendant  it  would 
be  necessaiy  to  subpoena  the  said  MM, 

[Title.] 
Rejoinder, 

Scifoindnr.         The  defendant  joins  issue  on  the  second  paragraph  of  the  plaintiffs 
reply. 
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187    .    B.  No. 
in  the  High  Court  of  Justice.  Bakksbs. 

Division. 

Writ  issaed  2nd  August,  1876. 

Between  A,B,f  plaintiff, 

and 

CD,  and  E.F.,  defendants. 

SkUemerU  of  Claim* 

1.  The  defendants  during  the  year  1875  were  carrying  on  business  as  Claim, 
hankers  in  the  city  of  Bristol,  and  during  that  time  acted  as  hankers 

for  the  plaintiff. 

2.  On  the  4th  January,  1875,  while  the  defendants  were  hankers  for 
ihe  plaintiff  as  aforesaid,  the  plaintiff  paid  into  the  hands  of  the  defen** 
dants,  in  the  way  of  the  said  business,  and  for  the  purpose  of  being 
^presented  by  them,  a  cheque  for  752.  on  a  certain  bank  in  London 
called  the  X.  Bank,  drawn  in  favour  of  the  plaintiff  by  one  L,M. 

3.  It  thereupon  became  and  was  the  duty  of  the  defendants  as  such 
bankers  to  present  the  said  cheque  for  payment  with  all  due  and  rea- 
sonable expedition,  and  to  forward  it  to  London  for  the  purpose  of 
being  presented  to  the  said  X.  Bank  not  later  than  the  5th  January. 

4.  The  defendants  negligently  kept  the  said  cheque  in  their  posses- 
don  till  the  11th  January  without  presenting  it  for  payment. 

5.  The  said  X.  Bank  stopped  payment  on  the  10th  January,  1875, 
and  the  plaintiff  thereby  lost  the  sum  for  which  the  said  cheque  was 
drawn,  and  was  put  to  inconvenience  and  expense  in  endeavouring  to 
obtain  the  same,  or  some  portion  thereof,  under  the  bankruptcy  of  the 
said  X.  Bank. 

6.  The  plaintiff  claims  1007. 

[Title.] 

SiaUmeni  of  Dtfmee, 

The  plaintiff,  after  he'paid  the  said  cheque  into  the  defendants'  bank,  Defence, 
and  before  they  had  had  time  to  forward  the  same  to  London,  wrote  to 
the  defendants  and  requested  them  not  to  present  the  said  cheque  for 
^  a  week,  stating  it  would  be  a  week  before  the  said  L,M,  would  have 
any  funds  in  the  said  X.  Bank  to  meet  the  said  cheque. 

[Title.] 
The  plaintiff  joins  issue  on  the  defendants'  statement  of  defence.         r^pi.r. 


[Title.] 
Statement  of  Claim 


Will  be  found  in  Form  7  in  Appendix  C.  to  the  Judicature  Act,  Bill  of 
1875,  anie^  p.  845* 
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[Title.] 

Statement  of  Defence, 

Defence.  By  waj  of  setroff  and  ooiuiter-claim»  the  defendants  claizn  as  ful- 

lows: — 

1.  One  M.N.  is  a  mercliant  carrying  on  business  at  Hong  Kong,  and 
the  plaintifGs  requested  the  defendants  to  accept  any  trade  bills  drawn 
by  the  said  M.N.  upon  the  defendants,  and  promised,  if  the  defendants 
would  do  so,  to  indemnify  them  against  any  loss  they  might  sustain. 

2.  The  defendants,  trusting  in  the  said  guarantee  of  the  plaintiffs, 
did  accept  a  great  many  bills  drawn  by  the  said  M.N.  upon  them  the 
defendants. 

3.  From  time  to  time  the  Faid  M.N.  failed  to  pioTide  funds  to  meet 
some  of  these  bills,  and  the  defeudants  were  compelled  to  pay,  and  did 
pay,  various  sums  of  money  to  different  persons  being  the  holders  of  the 
said  bills. 

4.  At  the  time  of  the  commencement  of  this  action  there  was  a  sum 
amounting  to  I.  due  from  the  said  M.N.  to  the  defendants  on 
the  said  bills  which  he  has  not  paid,  and  which  the  defendants  are  en- 
titled to  have  paid  to  them  from  the  plaintiffs. 

The  defendants  claim  I.  damages  in  respect  of  the  matteis 

stated  in  their  set-off  and  counter-claim  (p). 

[Title.] 

Bepfy, 

iup\y.  1.  The  plaintiffs  only  gave  the  guarantee  mentioned  on  the  condition 

that  the  defendants,  if  requested  by  the  said  M.N.,  should  during  the 
first  year  after  the  making  of  the  said  guarantee  accept  bills  for  the  said 
M.N.  to  the  amount  of  1000?.  each  and  every  month;  and  the  defen- 
dants, though  often  requested  by  the  said  M.N.  to  do  so  during  the 
first  year,  failed  to  accept  bills  for  him  to  that  amount,  and  only 
accepted  bills  for  him  to  an  amount  less  than  500?.  each  month. 

2.  The  said  alleged  guarantee  of  the  plaintiffs  being  a  promise  to 
answer  for  the  debt  or  liability  of  a  third  person  was  not  in  writing  (q). 

[Title.] 
JRejainder. 
Rejoinder.         The  defendants  join  issue  on  the  plaintiffs'  reply. 

(p)  The  defendants  can  set  np  this  of  set-off  formerly :  Morley  v.  Inelis, 

counter-claim  under  38  &  39  Vict.  4  Bing.  N.  C.  58. 

c.  77,  Order  xix..  Rule  3,  ante,  p.  228,  (7)  38  &  39  Vict.  c.  77,  Order  xix, 

but  it  would  not  have  been  a  matter  Rule  23 ;  ante,  p.  231. 


oHAP.Ti.]  OABRIEBS.  409 

In  the  High  Gonrt  of  Justice. 

Division.  Eoro. 

Writ  issued  2nd  August,  1876. 

Between  A.B,,  plaintiff, 

and 

CD.,  defendant. 

Statement  of  Claim, 

1.  The  defendant  by  his  bond  dated  the  day  of  became  Cliiim. 
bound  to  the  plaintiff  in  the  sum  of  5007. 

2.  The  said  bond  was  subject  to  a  condition  thereunder  written 
that  if  the  defendant  should  keep  his  sheep  when  pastured  in  the  plain- 
tiff's close  Blackacre  from  straying  into  any  other  part  of  the  plaintiff's 
premises,  the  said  bond  should  be  void,  and  the  defendant  did  not  keep 
his  sheep  from  straying  when  they  were  so  pastured  as  aforesaid,  but 
allowed  them  to  stray  into  other  parts  of  the  plaintiff's  premises. 

3.  The  plaintiff  claims  500/. 

[TiUe.] 
Statement  qf  Defence* 

1.  The  said  sheep  of  the  defendant  were  kept  in  the  close  Blackacre  Defence, 
and  did  not  stray,  and  were  not  allowed  to  stray  on  any  other  part  of 
the  plaintiff's  premises. 

[Title.] 

Bepiy, 

The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.         Reply. 


187  .    B.  No. 
In  the  High  Court  of  Justice.  CABun. 

Division. 

Writ  issued  3rd  August,  1877. 

Between  A.B,^  plaintiff, 

and 

C7.2>.,  defendant. 

Statement  of  Claim. 

1.  The  defendant  was  a  carrier  of  goods  for  hire  from  London  to  claim. 
Birmingham,  and  on  the  1st  May,  1875,  the  plaintiff  delivered  to  the 
defendant  certain  goods  to  be  carried  by  the  defendant  for  the  plaintiff 

to  Birmingham,  to  be  there  delivered  to  one  X  F.,  at  and  for  the  price 
of  I 

2.  The  Defendant  did  not  deliver  the  said  goods  to  the  said  X.T., 
whereby  the  plaintiff  lost  the  price  and  value  of  the  said  goods  and  was 
compelled  to  purchase  others  to  send  to  the  said  X.Y. 

The  plaintiff  claims  60^. 
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[Title.] 

Statement  of  Defence. 

Befenoe.  1.  The  defendant  did  take  the  said  goods  to  the  said  X  F.,  and  offered 

to  deliver  them  to  him,  but  the  said  X.T^  refused  to  accept  tfaem, 

stating  that  they  were  not  the  goods  he  had  ordered  of  the  plaintiff. 

2.  The  defendant  gave  the  plaintiff  notice  that  the  said  X.  Fl  refused 

to  accept  the  said  goods,  and  told  the  plaintiff  that  he  was  readjr  and 

willing  to  re-deliver  them  to  the  plaintiff  on  being  paid  his  lawful  costs 

and  charges  in  that  behalf,  but  the  plaintiff  did  not  take  the  said  goods, 

or  pay  the  said  charges. 

[Title.] 

Reply. 
Bepif.  The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence* 


coxTKBsiDR      In  the  High  Ck)urt  of  Justice. 
«'  <^~-  Division. 

Writ  issued  3rd  August,  1876. 

Between  AM,^  plaintiff, 

and 

C,B^  defendant. 

Statement  ^  Claim. 

Qjam.  1.  The  plaintiff  was  possessed  of  a  grand  piano,  which  he  deposited  for 

safe  custody  in  a  warehouse  of  the  defendant  for  hire  and  reward  to  the 
defendant,  and  on  the  terms  that  it  should  be  returned  to  the  plaintiff 
when  he  required  it. 

2.  While  the  said  piano  was  in  the  defendant's  custody  the  defendant 
spld  it  to  some  third  person,  and  has  not  returned  it  to  the.plaintiff,  bot 
has  refused  to  return  it,  though  often  requested  so  to  do. 
The  plaintiff  claims  2007.  damages. 

[Title.] 
Statement  qf  Defence* 

Defence.  ^*  ^^  defendant  deniea  that  the  said  piano  was  deposited  with  him 

for  hire  and  reward. 

2.  The  piano  was  deposited  with  him  as  security  for  the  sum  of  100^. 
owing  to  him  by  the  plaintiff,  and  on  the  terois  that  if  the  said  IQOf, 
was  not  repaid  to  him  on  the  1st  December,  1874,  he  might  sell  it  for 
the  best  price  he  could  get,  and  reimburse  himself  out  of  the  proceeds, 
paying  the  surplus  to  the  plaintiff,  if  any  remained  after  satisfying 
himself  and  paying  all  necessary  expenses. 

3.  The  plaintiff  did  not  pay  him  the  said  1007.  on  the  said  1st 
December,  or  on  any  other  day,  and  on  the  15th  December  he  sold  the 
said  piano,  but  was  only  able  to  get  75/.  for  it,  and  the  expenses  of  the 
said  sale  amounted  to  37. 
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4.  By  way  of  couDtei>c1aim  the  defendant  claims  as  follows :  25/.,  a 
balance  due  to  the  defendant  out  of  100?.  originally  due  from  the  plaintiff 
to  the  defendant  for  money  lent  by  the  defendant  to  the  plaintiff. 

6.  The  defendant  also  claims  3/.  for  expenses  incurrod  by  him  in 
selling  the  said  piano  under  the  .circumstances  stated  in  the  second  and 
third  paragraphs. 

The  defendant  claims  28?.  in  respect  of  the  matters  claimed  in  this 
counter-claim. 

•     [Title.] 

1.  The  plaintiff  joins  issue  on  the  firsts  second,  and  third  paragraphs  Bepiy. 
of  the  defendant's  statement  of  defence. 

2.  With  respect  to  the  statements  in  the  second  and  third  paragraphs 
of  the  defence,  the  plaintiff  says  that  the  agreement  between  them  was 
that  the  said  piano  was  not  to  be  sold  till  the  Ist  January,  1875,  and 
that  before  that  day,  viz.,  some  time  in  December,  1874,  he  tendered  to 
the  defendant,  and  was  ready  and  willing  to  pay  to  him,  all  that  was 
due  in  respect  of  the  alleged  loan. 

3.  With  respect  to  the  statement  in  the  third  paragraph  of  the  state- 
ment of  defence,  the  plaintiff  says  that  the  said  piano  was  worth  200?., 
and  there  were  many  persons  who,  to  the  defendant's  knowledge,  were 
ready  and  willing  to  give  sums  varying  from  150?.  to  200?.  for  it»  and 
the  defendant  might  easily  have  obtained  at  least  150?.  for  it,  but 
nevertheless  he  wilfully  and  recklessly  sacrificed  it  by  selling  it  for 
only  75?. 

4.  With  respect  to  the  statement  of  counter-claim  in  the  fourth  and 
fifth  paragraphs  of  the  defendant's  statement  of  claim,  the  plaintiff  says 
that  at  the  time  when  the  said  piano  was  sold  he  only  owed  the  defen- 
dant 50?.,  and  not  100?. 

[Tide.] 

Bejoinder, 

The  defendant  joins  issue  upon  the  second,  third,  and  fourth  para-  Rejoinder, 
graphs  in  the  plaintiff's  reply. 


In  the  High  Court  of  Justice.  ruTRcse. 

Division. 

Writ  issued  3id  August,  1875. 

Between  A,B,f  plaintiff, 

and 

C2>.,  defendant. 

SicUementqf  Claim, 
1.  The  plaintiff  was  yearly  tenant  to  the  defendant  of  a  house  situate  Claim. 
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at  ,  on  the  terms  that  the  rent  was  to  be  paid  half  yearly,  ibat  is 

to  say,  at  Midsammer  and  Christmas. 

2.  The  plaintiff,  on  the  1st  January,  1875,  paid  the  half  year's 
rent  then  due,  and  there  was  none  in  arrear ;  nevertheless,  on  the  3rd 
April,  1875,  the  defendant  wrongfully  distrained  the  plaintiff's  goods 
in  the  said  house  as  a  distress  for  pretended  arrears  of  the  said  nenl, 
and  sold  the  said  goods  to  satisfy  the  said  wrongful  distress,  although 
at  the  time  there  was  no  rent  whatever  due  in  respect  of  the  said 
house. 

The  plaintiff  claims  I.  as  damages. 

[Title.] 
Statement  of  Defence, 

1.  The  said  house  was  not  let  on  the  terms  that  the  said  rent  should 
be  paid  half  yearly,  but  that  it  should  be  paid  quarterly  on  the  usiual 
quarter  days. 

2.  When  the  said  distress  was  made  ooe  quarter's  rent  was  in  arrear, 
and  had  been  in  arrear  since  Lady  Day,  1875,  and  this  was  a  rent  for 
which  the  defendant  had  a  right  to  distrain. 


Reply. 


The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence. 


ExcHAXGB.       In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  AM,^  plaintiff, 

and 

CJ).^  defendant. 

Bioieimxnt  of  Claim, 

4 

Claim.  1.  The  plaintiff  was  possessed  of  100  hogsheads  of  port,  and  the 

defendant  of  100  hogsheads  of  sherry,  and  it  was  agreed  between  the 
plaintiff  and  defendant  that  in  consideration  that  the  plaintiff  would 
deliver  the  said  100  hogsheads  of  port  to  the  defendant^  the  defendant 
would  accept  the  same  and  deliver  to  the  plaintiff  the  said  100  hogs- 
heads  of  sherry  in  exchange  thereof. 

2.  The  plaintiff  delivered  the  said  100  hogsheads  of  port  to  the 
defendant,  and  was  always  ready  and  willing  to  accept  and  receive  the 
said  100  hogsheads  of  sherry  from  the  defendant,  but  the  defendant  did 
not  deliver  the  same. 

The  plaintiff  claims  h 
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[Title.]  . 
Statement  of  Dtfence. 

1.  The  defendant  says  that  it  was  one  of  the  tenns  of  the  said  agree-  Defence, 
ment  that  the  said  port  belonging  to  the  plaintiff  and  to  be  delivered 

to  the  defendant  was  of  the  vintage  of  1824 ;  and  the  plaintiff  did  not 
deliver  to  the  defendant  port  of  the  said  vintage,  but  a  wine  made  in 
1870,  of  much  less  value. 

2.  When  the  defendant  discovered  the  quality  of  the  wine  sent  him 
by  the  plaintiff,  he  refused  to  keep  the  same,  and  requested  the  plaintiff 
to  take  it  back,  which  the  plaintiff  failed  to  do. 

[Title.] 
Bepli/, 
The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.       Bcpiy. 


[Title.] 

Statement  of  Claim 

Will  be  found  in  Form  16  in  Appendix  0.  to  the  Judicature  Act,  QuA&urrEB. 
1875,  ante^  p.  367. 

[Title.] 

Statement  cf  Defence. 

1.  The  plaintiffs  induced  the  defendants  to  make  the  said  guarantee  Defenoew 
by  falsely  and  fraudulently  representing  to  them  that  the  said  M.N, 

was  a  person  of  good  character,  and  that  they  had  received  from  his 
former  masters,  Messrs.  B*  &  S,^  a  good  account  of  his  conduct  while 
he  was  in  their  employment,  whereas  he  had  been  dismissed  from  the 
employment  of  the  said  Messrs.  R.  dh  S,  for  defalcations  in  his  accounts, 
of  which  the  plaintiffs  were  informed  by  the  said  Messrs.  B,  &  S. 

2.  The  plaintiffs  also  informed  the  defendants,  at  the  time  of  their 
making  the  said  guarantee,  that  it  was  the  usual  course  of  their 
business  to  make  their  collector  balance  his  accounts  and  account  to 
them  for  his  receipts  every  month,  and  that  the  said  ifJV.  would  have 
to  render  such  accounts  every  month  ;  whereas,  after  the  engagement 
of  the  said  M.N.^  and  without  the  defendants'  knowledge,  they  changed 
their  course  of  business  in  that  behalf,  and  only  called  on  the  said 
MM.  to  balance  his  accounts  and  render  an  account  of  his  receipts  once 
in  six  months,  and  in  consequence  of  such  alteration  in  the  manner  of 
carrying  on  the  plaintifi^s  business  the  said  M.N,  was  enabled  to 
appropriate  the  said  sums  to  his  own  use. 

[Title.] 
Bepiy, 
The  plaintiffs  Join  issue  on  the  defendants'  statement  of  defence.        s^piy. 
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lasUBAXCI. 


CUim. 


Defence. 


In  the  High  Ck)urt  of  Justice. 
Divisioiu 

Writ  issued  8rd  August,  1876. 

Between  A.B.^  plaintiff, 

and 

The  C  Company,  defendants. 

Statement  qf  Claim. 

1.  The  plaintiff  resides  in  a  certain  house,  No,  Street,  London, 
and  the  defendants  are  a  joint  stock  company  formed  for  the  purpose  of 
insuring  against  fire. 

2.  By  a  policy  bearing  date  the  day  of  in  the  year  , 
the  plaintiff  insured  for  the  sum  of  L  all  his  furniture  and  other 
goods  in  the  said  house  against  fire  for  one  year,  and  from  year  to 
year,  on  condition  of  paying  to  the  defendants  the  smn  of  h  in 
each  and  every  year  on  Uie           day  of 

3.  By  the  said  policy  the  defendants  promised  to  insure  the  said 
furniture  and  goods  of  the  plaintiff  from  all  damages  and  loss  from  fire 
during  the  continuance  of  the  same. 

4.  The  said  policy  was  issued  subject  to  the  following  conditions 
indorsed  on  the  same,  that  is  to  say  :•— 

^Here  copy  the  conditUmsJ\ 

5.  The  plaintiff  kept  the  said  policy  in  force  by  paying  each  year 
the  sum  of  I,  to  the  defendants  in  that  behalf. 

6.  On  the  day  of  1876,  and  while  the  said  policy  was  in 
force,  a  fire  broke  out  in  the  said  house,  and  the  said  furniture  and  other 
goods  of  the  plaintiff  were  burnt,  damaged,  and  destroyed  by  fire.  The 
plafaatiff  gave  the  defendants  notice  of  the  same  within  days,  in 
accordance  with  the  conditions  of  the  said  policy,  and  perfbnned  all 
conditions  necessary  to  be  performed  on  his  part  to  entitle  him  to  be 
paid  by  the  defendants  and  indemnified  by  them  for  the  loss  so 
sustained,  and  nothing  happened  to  prevent  his  being  so  entitled. 

7.  The  defendants  have  not  paid  to  the  plaintiff  the  loss  and  damage 
he  has  sustained  in  consequence  of  the  said  fire  on  any  portion  thereof. 

llie  plahitiff  claims  10007. 

[TiUe.] 
Statement  of  Dtftnce. 

1.  The  plaintiff,  at  the  time  when  the  fire  occurred,  was  not  the 
owner  of  the  said  furniture  or  goods,  nor  had  he  any  insurable  interest 
in  them  whatever. 

2.  The  plaintiff  did  not,  within  days  after  the  said  fire^  give 
notice  of  the  same  to  the  defendants  in  compliance  with  the  th 
condition  indorsed  on  the  said  policy. 

3.  After  the  said  fire  the  plaintiff  delivered  to  the  defendants  a  false 
and  fraudulent  accoont  of  the  damage  alleged  to  have  been  sustained 
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by  him  in  consequence  of  the  said  fire,  by  sajing  tbat  the  said  loss 
ttnd  damage  amounted  to  9502.,  whereas,  in  truth  and  in  fact,  as  the 
plaintiff  then  well  knew,  the  loss  and  damage  he  had  sustained  by  the 
said  fire  did  not  amount  to  more  than  2301. 

0 

Beply. 
The  plaintiff  joins  issue  on  the  defendants*  statement  of  defence.       Bepiy. 


In  the  High  Ck)urt  of  Justice,  Lahdlom) 

Division.  ajtoTbrajit. 

Writ  issued,  3rd  August,  1876. 

Between  A,B,^  plaintiff, 

and 

CD.,  defendant 

Statement  of  Claim, 

1.  The  plaintiff  was  and  is  owner  of  a  certain  house.  No.  300,  aaim. 
Oheapside,  in  the  City  of  London,  and  let  the  same  to  the  defendant 

for  one  year  upon  the  term,  among  other  things,  tbat  he  should  deliver 
up  the  said  house  to  the  plaintiff  at  the  expiration  of  the  said  year  in 
as  good  condition  as  it  was  at  the  commencement,  reasonable  wear  and 
tear  and  any  damage  or  accident  caused  by  fire  or  tempest  alone 
excepted.. 

2.  The  defendant  took  possession  of  the  said  house,  and  became  tenant 
thereof  to  the  plaintiff  on  the  terms  aforesaid. 

3.  At  the  expiration  of  the  said  year  the  defendant  delivered  the  said 
house  up  to  the  plaintiff  in  a  much  worse  state  and  condition  than  it 
was  when  he  CDtered  it,  and  far  more  deteriorated  and  out  of  repair 
than  could  be  caused,  or  was  caused,  by  reasonable  wear  and  tear, 
though  no  damage  or  accident  had  been  caused  by  fire  or  tempest. 

The  plaintiff  claims  2002. 

[Title.] 
Statement  of  Dtfenee, 

1.  The  defendant  did  deliver  the  said  house  up  to  the  plaintiff  in  as  Defence, 
good  state  and  condition  as  it  was  when  he  entered  it,  except  so  far  as 

it  had  become  damaged  by  reasonable  wear  and  tear. 

2.  Tbe  said  house  was  a  very  old  one,  and  in  a  very  bad  state  of 
repair  when  the  defendant  entered  it,  and  in  consequence  of  its  old  and 
ruinous  condition  it  deteriorated  far  more  from  ordinary  wear  and  tear 
than  a  new  house  or  house  in  good  condition  would  have  done. 

3.  Part  of  the  alleged  damage  (if  any)  caused  to  the  said  house 
was  caused  by  a  very  violent  tempest  which  took  place  on  the 

day  of 
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Reply. 


Maucious 

Pbosbcc- 

ziov. 


GUlm. 


DoAiooe. 


[Title.] 

Beply. 

The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence. 


In  the  High  Court  of  Justice. 
Division. 

Writ  iflsuedy  3rd  August,  1875. 

Between  A,B^  plaintiff, 

and 

CD.,  defendant 

Statement  of  Claim. 

1.  The  plaintiff  is  a  market-gardener,  and  the  defendant  is  a  private 
gentleman  owning  premises  near  the  defendant's  market-garden. 

2.  The  defendant,  on  the  1st  August,  1874,  alleging  that  he  missed 
some  peaches,  appeared  before  one  XF.,  a  justice  of  the  peace,  and 
there  falsely  and  maliciously,  and  without  any  probable  cause,  chai^ged 
the  plaintiff  with  having  stolen  the  said  peaches,  and  by  making  such 
charge  induced  the  said  justice  to  issue  a  warrant  for  apprehending  the 
plaintiff  and  bringing  him  before  the  said  justice,  to  be  dealt  with  by 
him  according  to  law. 

3.  The  justice  granted  the  said  warrant,  and  thereby  caused  the 
plaintiff  to  be  arrested  and  brought  before  him  in  custody  on  the 

day  of  to  answer  the  said  charge. 

4.  The  defendant  then  appeared  before  the  said  justice  and  induced 
him  to  remand  the  plaintiff  to  prison,  where  he  remained  till  the 

day  of  ,  when  he  was  again  brought  before  the  said 

justice,  who  having  fully  heard  the  charge  made  by  the  defendant 
against  the  plaintiff,  dismissed  the  same,  and  the  said  prosecution  was 
determined. 

5.  In  consequence  of  such  imprisonment  the  plaintiff  suffered  great 
loss  and  inconvenience,  suffered  in  his  health,  was  hindered  and 
damaged  in  his  business,  and  injured  in  his  reputation,  and  was  put  to 
great  expense  in  procuring  his  liberation  from  custody. 

The  pUdntiff  claims  I.  as  damages. 

[Title.] 
Staiemtnt  of  Drfenee  (r). 

1.  The  defendant  says  that  he  had  often  forbidden  the  plaintiff  to 
enter  his  premises ;  that  on  the  day  of  he  discovered  the 

plaintiff  on  his  premises  and  near  his  peach  trees ;  that  as  soon  as  the 
plaintiff  saw  the  defendant  he  ran  away  and  dropped  some  peaches 

(r)  See  87  &  38  Vict.  c.  77,  Older  xiz.,  Rale  16,  ante,  p.  230,  as  to  plead- 
ing <<  Not  guilty  by  statute." 
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which  were  of  the  same  kind  and  quality  as  those  growing  on  the 
defendant's  trees.  In  consequence  of  this  the  defendant  honestly 
believed  the  plaintiff  had  stolen  his  peaches,  and  thereupon  went  before 
the  'said  justice  and  stated  the  facts  aforesaid,  and  the  said  justice  on 
hearing  the  said  facts  issued  a  warrant  for  the  apprehension  of  the 
plaintiff 

Reply. 

The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.         Kepij. 


In  the  High  Gourt  of  Justice.  mastu  axd 

Division.  ^«*'^^' 

Writ  issued,  3rd  August,  1876. 

Between  A.B,^  plaintiff, 

and 

CZ>.,  defendant. 

Statement  qf  Claim, 

1.  It  was  agreed  between  the  plaintiff  and  the  defendant  that  in  ooa-  cufm. 
sideration  that  the  plaintiff  would  enter  into  the  defendant's  service  on 

the  1st  December,  1874,  and  serve  him  for  one  year  as  clerk  at  the 
salary  of  100?.,  the  defendant  would  receive  him  into  his  service  and 
employment  for  the  said  year  on  the  aforesaid  terms. 

2.  The  plaintiff  on  the  said  1st '  December,  1874,  was  ready  and 
willing  to  enter  into  the  employment  of  the  defendant  as  clerk,  and 
offered  so  to  do,  but  the  defendant  did  not  and  would  not  take  him  into 
his  service,  but  always  refused  so  to  do. 

3.  In  consequence  of  the  defendant's  refusal,  the  plaintiff  not  only 
lost  the  benefit  which  would  have  accrued  to  him  from  entering  into 
the  defendant's  employment,  but  remained  a  long  time  unemployed. 

The  plaintiff  claims  lOOL 

[Title.] 

Statement  ofJ)efence, 

The  said  alleged  agreement,  if  made  at  all,'  which  the  defendant  Defence, 
clenies,  was  made  on  the  15  th  November,  1874,  and  consequently  was 
not  to  be,  and  could  not  be,  performed  within  a  year ;  it  nevertheless 
was  verbal,  and  not  in  writing  (s). 

Itejjili/. 
The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.         Reply, 
(s)  38  &  39  Vict.  c.  77,  Order  xix..  Rule  23 ;  ante  p.  231. 
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Claim. 


In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3rd  August,  1875. 

Between  AJB^  plaintiff, 

and 

CZ>.,  defendant 

Statement  of  Claim  (Q. 

1.  The  plaintiff  is  a  fanner  residing  at  ,and  possessed  of  seven! 
acres  of  pasture  and  of  arable  land.  The  defendant  is  the  owner  of  *) 
coal  mine,  a  large  portion  of  which  is  under  the  farm  and  land  of  the 

'plaintiff. 

2.  The  plaintiff  worked  his  mines  and  dug  9fA  excavated  them  UDdcr 
the  land  of  the  plaintiff;  he  carried  the  said  workings  and  excavation^ 
too  near  the  surface,  and  did  not  leave  a  proper  support  for  the  plaintitf- 
knd,and  inconsequence  of  such  negligence  on  the  part  of  the  defendu^' 
the  land  of  the  plaintiff  sank  and  gave  way  in  divers  places. 

3.  The  plaintiff  not  only  lost  the  use  of  the  said  land,  hot  also  to 
certain  crops  then  growing  on  it. 

The  plaintiff  claims  1.  as  damages,  also  an  injunction  reatrainir^ 
the  defendant  from  working  the  said  mine  so  as  to  injure  his  land,  aa*! 
such  further  or  other  relief  as  the  nature  of  the  case  may  require  (u). 


Neouoexce. 


In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3Fd  August,  1875* 

Between  A^,^  plaintiff, 

and 

The  CD.  Railway  Company,  defendants. 

StateTnent  of  Claim, 

1.  The  defendants  axe  a  railway  company  possessed  of  a  railway  and 
of  stations  thereon  to  which  the  public  are  invited  to  come  for  the  pur- 
pose of  travelling  on  the  said  railway,  and  among  other  stations  they 
have  one  at 

2.  On  the  evening  of  the  7th  December,  1874,  the  plaintiff  came 
to  the  said  station  at  for  the  purpose  of  travelling  on  the  defen- 
dants' railway  from           to 

3.  The  plaintiff  had  taken  a  ticket  for  the  said  journey;  and  in  order 
to  take  his  seat  in  the  train  to  proceed  on  his  said  journey,  he  was 
obliged  to  walk,  and  did  walk,  along  the  platform  at  the  said  station. 

4.  It  was  dark,  and  the  platform,  owing  to  the  negligence  of  the 

(i)  See  Rogers  on  Mines,  2nd  ed.,  chap.  33.,  where  several  old  form^  of 

chap.  33.,  where  several  old  forms  of  pleadings  respecting  mines,  mineral^, 

pleadings  will  be  found.  and  quarries,  will  be  found. 

(w)  See  Rogers  on  Mines,  2nd  ed., 
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defendants,  was  insufficiently  lighted.  The  defendants  also,  while  the 
platform  was  insufficiently  lighted,  allowed  divers  tracks  and  barrows 
to  remain  on  the  said  platform  and  on  the  part  of  the  platform  over 
which  passengers  had  to  pass  to  get  into  the  train. 

5.  In  consequence  of  the  said  n^ligence  of  the  defendants,  the  plain- 
tiff fell  over  a  barrow  on  the  said  platform  and  broke  his  leg  and  suffered 
other  injuries ;  he  was  hindered  in  carrying  on  his  business,  and  suffered 
loss  and  damage  thereby,  and  was  put  to  expense  in  procuring  medical 
attendance  and  in  endeavouring  to  be  cured  of  the  injuries  he  had  sus- 
tained. 

The  plaintiff  claims  L  damages. 

[Title.] 
StcUemmt  of  Defence. 

1.  The  defendants  say  that  the  whole  part  of  the  platform  over  which  Defenco. 
the  passengers  were  obliged  to  pass,  or  ought  to  pass,  was  well  and 
properly  lighted,  and  there  were  no  tracks  or  barrows  on  that  part  of 

the  platform. 

2.  On  the  extreme  end  of  the  platform,  where  passengers  had  no 
-^lecessity  for  going  and  where  they  ought  not  to  go,  there  were  various 
trucks  and  barrows  stowed  ready  for  use  when  required.  In  spite  of 
being  warned  by  the  defendants'  servants,  and  requested  not  to  go  there, 
the  plaintiff  persisted  in  walking  on  that  part  of  the  platform,  and  while 
walking  there  fell  over  one  of  the  aforesaid  trucks  or  barrows* 

3.  Even  while  the  plaintiff  was  walking  there,  without  any  necessity 
and  against  the  wishes  and  desires  of  the  company,  there  was  sufficient 
light  for  him  to  have  seen  the  said  trucks  and  barrows,  and  avoided 
them  had  he  exercised  ordinary  care. 

4.  The  defendants  do  not  admit  that  the  plaintiff  sustained  the 
injuries  alleged  to  have  been  sustained  by  him  in  the  fifth  paragraph  of 
his  statement  of  claim. 

[Title.] 

Reply. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence.     lu^piy. 


In  the  High  Court  of  Justice.  Ncisaxce. 

Division. 

Writ  issued  3rd  August,  1875. 

Between  A,B.^  plaintiff, 

and 

CZ>.,  defendant. 

SUUemeni  of  Claim, 

1.  The  plaintiff  has  a  house  and  garden  situate  at  ,  and  the  cbim, 

defendant  is  the  owner  of  certain   ground  "adjoining  the  plaintiff's 
garden,  and  very  near  his  house. 
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[chap.  rL 


J)efetx9e. 


B«p]7. 


SiDUcnov* 


Claim. 


2.  The  defeDdant  erected  and  made  a  oertaln  brick-kiln  oo  hii 
ground,  and  close  to  the  honae  and  garden  of  the  plaintiff;  be  also 
homed  and  still  hnrna  a  large  quantity  of  bricks,  and  camied  and  causes 
a  noxious  and  unwholesome  vapour  to  ariae  which  has  injured  ai»d  stil] 
injures  the  plaintifiTs  premises,  and  which  had  and  atiU  has  the  effect 
of  rendering  the  plaintifiTs  house  unoomfortable,  unhealthy,  and  nnfii 
for  habitatiou. 

The  plaintifif  claima  L  damsges. 

He  also  claims  an  injunction  restraining  the  defendant  from  burning 
any  more  bricks,  and  such  further  and  other  relief  as  the  nature  of  the 

case  may  require. 

[IMtle.] 

Statement  of  Defence, 

1.  The  said  brick-kiln  is  on  the  defendant's  ground,  at  a  considca^able 
distance  from  the  plaintifiTs  house  and  garden,  and  not  near  enough  to 
cause  the  plaintifif  any  inconvenience  or  annoyance. 

2.  Even  if  the  said  brick-kiln  was  an  inconvenience  or  annoyance  to 
the  plaintiff,  which  the  defendant  denies,  he  is  not  entitled  to  either 
damages  or  an  injunction  in  respect  thereof,  as  before  the  defmdact 
commenced  using  his  said  brick-kiln  and  making  the  said  bricks  be 
applied  to  the  plaintiff  for  permission  to  do  so.  Between  the  day 
of  and  the  day  of  various  letters  passed  between  the 
plaintiff  and  the  defendant  on  the  subject,  and  it  was  finally  agreed 
that  the  plaintiff  would  permit  the  defendant  to  use  the  aaid  kiln 
and  make  the  said  bricks  till  the  brick  clay  in  the  defendant's  gronnd 
was  exhausted,  on  the  terms  that  the  defendant  would  furnish  the 
plaintiff,  free  of  cost,  with  sufiScient  bricks  to  complete  a  greenhouse  the 
plaintiff  was  then  building  in  his  garden ;  the  defendant  did  supply  the 
plaintiff  with  the  said  bricks  free  of  cost,  and  the  brick  clay  in  the 
defendant*s  field  is  not  yet  exhausted. 

[lltle.] 
JRepIff, 
The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence. 


In  the  High  Court  of  Justice. 
Division. 

Writ  issued  Srd  August^  1876. 

Between  A.B.,  plaintifft 

and 

C2>.,  defendant 

Statement  </  Claim, 

1,  The  plaintiff  is  a  baker  and  confectioner,  and  Mary  B.,  his 
daughter,  lives  in  his  house,  is  in  his  service,  serves  in  his  shop,  and 
otherwise  assists  him  in  carrying  on  his  business.  The  defendant  is  a 
tailor,  and  resides  in  the  same  street  aa  the  plaintiff. 
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2.  The  defendant  seduced  and  bad  carnal  connection  with  the  said 
Mary  B.,  in  consequence  of  which  she  became  pr^^ant  with  child, 
and  the  plaintiff  was  thereupon  deprived  of  her  services  for  a  long  time, 
and  necessarily  incurred  great  expense  in  nursing  her  and  taking  care 
of  her,  and  procuring  medical  attendance  in  and  about  the  delivery  of 
her  child. 

The  plaintiff  claims  I.  damages. 

[Title.] 
StakTnetU  of  Defence, 

1.  The  defendant  never  had  carnal  connection  with  the  said  Mary  B.  Defeaoe. 

2.  Even  if  the  defendant  had  connection  with  the  said  Mary  B., 
which  he  denies,  he  says  he  was  not  the  father  of  the  said  child,  as  she 
had  had  connection  with  divers  other  men,  one  of  whom  was  the  father 
of  the  said  child. 

8.  Even  if  the  defendant  was  the  father  of  the  said  child,  which  he 
denies,  he  paid  to  the  plaintiff,  and  the  plaintiff  accepted  and  received 
from  the  defendant,  201.  in  full  satisfaction  and  dischaige  of  the 
damage  sustained  by  the  plaintiff  in  consequence  of  the  loss  of  the  said 
Mary  B/s  services  owing  to  her  alleged  seduction  by  the  defendant. 

[Title.] 

1.  The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.    B«piy* 

2.  With  respect  to  the  third  paragraph  in  the  defendant's  statement  of 
defence,  the  plaintiff  says  that  the  said  2Qi,  was  not  paid  to  him  on  his 
own  account  in  satisfaction  and  discharge  of  the  damage  he  had  sus- 
tained by  the  loss  of  the  said  Mary  B.*s  services,  but  paid  to  him  as  the 
agent  of  the  said  Mary  B.  in  order  to  procure  for  her  certain  luxuries 
and  comforts  during  her  confinement  (x). 

[Title.] 

Bt^iider, 

The  defendant  joins  issue  on  the  second  paragraph  of  the  plaintiff's  B^loiader. 
reply.  

In  the  High  Court  of  Justice.  Tbopass. 

Division. 

Writ  issued  3rd  August,  1875. 

Between  A.B.9  plaintiff, 

and 

CD.,  defendant. 

Statement  (f  Claim. 

1.  The  plaintiff  has  for  some  time  been  in  lawful  possession  of  a  <^°^ 

(x)  See  38  &  39  Vict.  c.  77,  Order  xiz.,  Rule  22 ;  ante,  p.  231. 
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houfie  situate  at  ,  and  of  certain  fnmitnre  and  other  goods  in 

the  said  hoase. 

•  2.  On  the  Ist  January,  1875,  the  defendant  came  with  a  great  many 
persons,  and,  breaking  open  the  plaintiffs  door,  violently  forced  hia  wmy 
into  the  plaintiflTs  house.  While  there  he  broke  the  windows  and 
damaged  other  parts  of  the  house,  and  threw  all  the  furniture  and 
goods  of  the  plaintiff  out  of  doors,  and  broke  and  damaged  a  great  deal 
of  it. 

3.  The  defendant  also  forcibly  drove  and  expelled  the  plaintiff  and 
his  family  from  the  said  house,  and  kept  them  out  for  a  long  time, 
l^itting  the  plaintiff  to  great  inconvenience,  and  preventing  his  carrying 
on  his  business. 

The  plaintiff  claims  I.  damages. 

[Title.] 

St<UemefU  of  Defence, 

ix-feDce.  1.  The  plaintiff  was  tenant  to  the  defendant  of  the  said  house,  and 

more  than  one  yearns  rent  of  the  said  house  was  in  arrear. 

2.  With  respect  to  the  second  paragraph  of  the  plaintiff's  statement 
of  claim,  the  defendant  says  that  he  did  not  break  open  the  plaintiff's 
house,  but  finding  the  door  opened  he  entered,  as  he  lawfully  might,  to 
distrain  for  the  rent  in  arrear,  and  afterwards  removed  some  of  the 
plaintifi's  goods  for  the  purpose  of  selling  them  under  the  said  distress, 
in  pursuance  of  the  statutes  in  that  case  made  and  provided.  In  so 
doing  the  defendant  was  guilty  of  no  violence,  and  did  no  unnecessary 
damage. 

3.  The  defendant  denies  the  allegations  in  the  third  paragraph  of  the 
plaintiff*s  statement  of  claim. 

[l^itle.] 

Beplt/, 

Kipiy.  The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


187    .    B.  No. 
Wauuktt.       In  the  High  Ck>urt  of  Justice. 

Division. 

Writ  issued  Srd  August,  1876. 
Between  A,B,^  plaintiff, 
and 
C.D,f  defendant. 

Staimtnt  of  Claim, 

cuim.  1.  The  plaintiff  agreed  to  purchase  of  the  defendant,  and  the  defen* 

dant  agreed  to  sell  to  the  plaintiff,  100  tons  of  rice  at  the  price  of  L 
per  ton,  and  by  the  said  agreement  the  defendant  warranted  the  said 
rice  to  be  the  best  Carolina  rice. 
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2.  The  plaintiff  was  ready  and  willing  to  receive  the  said  rice,  and 
to  pay  the  agreed  price,  and  every  condition  was  fulfilled  on  his  part 
necessary  to  entitle  him  to  receive  the  said  rice  of  the  value  and  quality 
aforesaid. 

3.  The  defendant  did  not  deliver  the  rice  to  the  plaintiff  according  to 

the  said  contract,  but  instead  thereof  delivered  to  the  plaintiff  rice  which 

was  cot  Carolina  rice,  but  rice  of  an  inferior  quality,  and  the  plaintiff 

was  compelled  to  sell  it  at  a  great  loss,  and  was  deprived  of  the  rice  of  the 

quality  for  which  he  bad  bargained,  and  to  which  he  was  entitled. 

The  plaintiff  claims 

[Title.] 

Statement  of  Defence, 

1.  The  defendant  says  that  after  the  making  the  agreement  men-  Defence, 
lioned  in  the  first  paragraph  of  the  plaintiff's  claim,  and  before  the 
breach  thereof,  he  told  the  plaintiff  he  should  not  be  able  to  supply  him 

with  the  said  Carolina  rice. 

2.  It  was  then  agreed  between  the  plaintiff  and  defendant,  that  if  the 

defendant  would  supply  to  the  plaintiff  100  tons  of  Patna  rice  at  the 

price  of        I,  per  ton,  the  plaintiff  would  accept  the  delivery  of  the  said 

100  tons  of  Patna  rice  instead  of  the  Carolina  rice  mentioned  in  the  first 

agreement,  aud  the  defendant  delivered  the  plaintiff  the  said  ICO  tons  of 

Patna  rice  in  pursuance  of  the  said  second  agreement,  so  substituted  for 

tlie  first  as  aforesaid. 

[Title.] 

Reply, 

%,  The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence.   Reply. 

2.  With  respect  to  the  second  paragraph  of  the  defendant's  statement 
of  defence,  the  plaintiff  says  that  he  only  consented  to  the  substituted 
agreement  therein  mentioned  on  the  express  condition  that  the  said  100 
tons  of  Patna  rice  should  be  delivered  on  the  1st  July,  1875,  stipula- 
ting that  if  it  were  not  delivered  to  him  on  that  day,  he  should  insist 
on  the  performance  of  the  agreement  now  sued  on,  and  the  said  rice  was 
not  delivered  till  the  4th  August,  1875. 

Bf^nder, 

The  defendant  joins  issue  on  the  second  paragraph  of  the  plain-  R^^joinacr. 
tiff's  reply. 

187    .  B.  No. 
In  the  High  Court  of  Justice.  -wonvi  ax« 

Division.  Labouh/ 

Writ  issued  3rd  August,  1875. 
Between  A,B,i  plaintiff, 
and 
CJ9.,  defendant. 

Btatement  of  Claim, 
1.  The  plaintiff  is  a  bricklayer,  and  the  defendant  is  an  hotel  keeper.  Ooioi. 
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2.  DnriDg  the  montlu  of  Jannaiy  and  Febroary  in  1875  the  plain- 
tiff  was  employed  by  the  defendant  to  alter  the  size  of  the  cbimney  in 
the  defendant's  ooffee-room,  to  make  various  apertures  in  the  walla  of 
the  said  ooffee-room,  and  do  other  work  therein,  according  to  the  direo- 
tions  and  at  the  request  of  the  defendant 

3.  The  plaintiff  sent  in  his  bill  soon  after  the  work  was  compleCed, 
and  several  times  asked  the  defendant  to  pay  for  the  said  work.  The 
defendant  repeatedly  promised  to  pay  the  plaintiff,  but  never  has  done- 
so. 

The  plaintiff  claims  h 

[Titla] 

Statement  of  Defence. 

Defence.  1.  The  chimney  in  the  defendant's  coffee-room  used  to  smoke,  and  the 

plaintiff  told  the  defendant  he  was  sure  he  could  prevent  it.  The 
defendant  said  that  he  had  tried  many  remedies,  and  found  them  all 
useless,  and  that  he  was  not  inclined  to  waste  any  more  money  over  it. 
The  plaintiff  asked  to  be  allowed  to  try  and  prevent  the  smoking  by 
altering  the  size  of  the  chimney,  and  mi^ng  one  or  two  small  holes  in 
the  wall,  and  promised  the  defendant  he  would  make  no  charge  for  his 
services  unless  he  was  successful. 

2.  The  defendant  consented  to  his  trying  what  he  could  do  on  these 
terms  only,  saying  before  he  began :  **  Tou  understand  you  are  not  to 
be  paid  anything  if  the  chinmey  continues  to  smoke."  The  plaintiff* 
replied :  "  Do  not  be  afraid,  it  will  never  smoke  again ;  if  it  does»  I  will 
not  charge  you  a  farthing." 

3.  The  plaintiff  was  a  long  time  about  the  work,  and  after  he  had 
finished,  the  chimney  smoked  worse  than  ever.  The  defendant  has 
been  and  is  now  ready  to  pay  the  plaintiff  if  and  when  he  prevents 
the  chimney  smoking,  but  contends  that  according  to  the  terms  of  his 
contract  he  is  not  bound  to  pay  till  the  plaintiff  has  done  what  he- 
promised  Of). 

[Tit!e.] 

J7ep/y. 
Reply.  The  plaintiff  joins  issue  on  the  defendant's  statement  of  defence. 

(y)  Theite  pleas  would  simply  mentioned,  ante,  pp.  87,  231,  235, 
amount  to  "  Never  indebted,"  but  as     this  plea  is  now  inadmissible. 
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CHAPTER  Vn. 

ADDITIONAL    RULES   OP   COURT   UNDER   THE    SUPREME 
COURT    OF   JUDICATURE  ACT,   1875. 

These  additional  Bules  of  Court  are  dated  the  12tli  of 
Angnst,  and  published  in  the  London  OazeUe  of  24th 
August,  1875.  Orders  I.,  11.,  HE.,  and  V.,  relate  to  the 
printing  of  documents  and  proceedings ;  Order  lY .  relates 
to  a  special  case ;  and  Order  YI.,  which  is  by  far  the  most 
important,  relates  to  the  costs  of  proceedings  in  all  the 
divisions  of  the  Supreme  Court  of  Judicature.  In  addi- 
tion to  thevuniform  scale  of  costs  thus  provided,  there  is 
power  given  to  the  Taxing  Masters  to  grant  special  allow- 
ances when  in  his  discretion  it  appears  proper  they  should 
be  allowed  (a) ;  and  to  enable  them  to  discharge  this  part 
of  their  duty  satisfactorily,  they  have  power  to  administer 
oaths,  with  the  object,  it  is  presumed,  of  testing  the 
accuracy  of  the  charges  and  costs  stated  to  have  been 
paid  (b).  The  Taxing  Master  may  review  his  taxation  (c), 
and  an  appeal  to  a  judge  is  allowed  ((2). 

ORDER  I. 

Where  any  written  deposition  of  a  witness  has  been  Printing 
filed  for  use  on  a  trial,  such  deposition  shall  be  printed,  *^<^'»"«°*»- 
unless  otherwise  ordered. 

ORDER  n. 

The  Rules  of  Court  as  to  printing  depositions  and 
affidavits  to  be  used  on  a  trial,  shall  not  apply  to  deposi- 

(a)  Post,  p.  443;  and  as  to  the  for-  (6)  See  post,  General  Provision  23, 

mer  practice  upon  this  subject,  see  p.  448. 

Chitty*s   Practice,   vol.   i.   pp.  469-  (c)  Sec  post,  General  Prorision  31. 

522.  Id)  See  post,  General  Prorision  32. 
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tions  and  affidavits  which  have  previously  been  used  upon 
any  proceeding  without  having  been  printed. 

ORDER  m. 

Other  affidavits  than  those  required  to  be  printed  by 
Order  XXXVIII.,  Rule  6,  in  the  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875,  may  be  printed  if  all 
the  parties  interested  consent  thereto,  or  the  Court  or 
judge  so  order. 

ORDER  IV. 

t^peciai  The  3rd  Rule  of  the  Order  XXXIV.  in  the  fii-st  Schedule 

^^^^'         to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 

to  a  special  case,  pursuant  to  the  Act  of  13  and  14 

Victoria,  c.  35. 

ORDER  V. 

I'rinting        Where,   pursuant  to  Rules  of  Court,  any  pleading, 

f^^sT  '     special  case,  petition  of  right,  deposition  or  affidavit  is  to 

be  printed,  and  where  any  printed  or  other  office  copy 

thereof  is  to  be  taken,  the  following  regulations  shall  be 

observed :  — 

1.  The  party  on  whose  behalf  the  deposition  or  affidavit 
is  taken  and  filed  is  to  print  the  same  in  the  manner  pro- 
vided by  Rule  2  of  Order  LVI.  in  the  first  Schedule  to  the 
Supreme  Court  of  Judicature  Act,  1875  (e). 

2.  To  enable  the  party  printing,  to  print  any  deposi- 
tion, the  officer  with  whom  it  is  filed  shall  on  demand 
deliver  to  such  party  a  copy  written  on  draft  paper  on  one 
side  only. 

3.  The  party  printing  shall,  on  demand  in  writing, 
furnish  to  any  other  party  or  his  solicitor  any  number  of 
printed  copies,  not  exceeding  ten,  upon  payment  therefor 
at  the  rate  of  Id.  per  folio  for  one  copy,  and  ^d,  per  folio 
for  every  other  copy. 

4.  The  solicitor  of  the  party  printing  shall  give  credit 
for  the  whole  amount  payable  by  any  other  party  for 
printed  copies. 

5.  The  party  entitled  to  be  furnished  with  a  print  shall 

(e)  See  ante,  p.  299, 
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not  be  allowed  any  charge  in  respect  of  a  written  copy,  Printing 
unless  the  Court  or  judge  shall  otherwise  direct.  fngr*^* 

6.  The  party  by  or  on  whose  behalf  any  deposition, 
tiffidavit,  or  certificate  is  filed,  shall  leave  a  copy  with  the 
officer  with  whom  the  same  is  filed,  who  shall  examine  it 
with  the  original  and  mark  it  as  an  office  copy — such  copy 
shall  be  a  copy  printed  as  above  provided  where  such 
•deposition  or  affidavit  is  to  be  printed. 

7.  The  party  or  solicitor  who  has  taken  any  printed  or 
written  office  copy  of  any  deposition  or  affidavit  is  to  pro- 
duce the  same  upon  every  proceeding  to  which  the  same 
relates. 

8.  Where  any  party  is  entitled  to  a  copy  of  any  deposi- 
tion, affidavit,  proceeding,  or  document  filed  or  prepared 
by  or  on  behalf  of  another  party,  which  is  not  required  to 
be  printed,  such  copy  shall  be  furnished  by  the  party 
by  or  on  whose  behalf  the  same  has  been  filed  or  pre- 
pared. 

9.  The  party  requiring  any  such  copy,  or  his  solicitor, 
is  to  make  a  written  application  to  the  party  by  whom  the 
copy  is  to  be  furnished,  or  his  solicitor,  with  an  under- 
taking to  pay  the  proper  charges,  and  thereupon  such 
copy  is  to  be  made  and  ready  to  be  delivered  at  the  ex- 
piration of  twenty-four  hours  after  the  receipt  of  such 
request  and  undertaking,  or  withiti  such  other  time  as  the 
€ourt  or  judge  may  in  any  case  direct,  and  is  to  be 
furnished  accordingly  upon  demand  and  payment  of  the 
proper  charges. 

10.  In  the  case  of  an  ex  parte  application  for  an  injunc- 
tion or  writ  of  ne  exeat  regnOy  the  party  making  such 
■application  is  to  furnish  copies  of  the  affidavits  upon 
which  it  is  granted  upon  payment  of  the  proper  charges 
immediately  upon  the  receipt  of  such  written  request  and 
undertaking  as  aforesaid,  or  within  such  time  as  may  be 
specified  in  such  request,  or  may  have  been  directed  by 
the  Court. 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every 
affidavit  filed  on  whose  behalf  it  is  so  filed,  and  such  note 
:shall  be  printed  on  every  printed  copy  of  an  affidavit,  or' 
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Printing     get  of  affidavitSy  and  copied  on  every  office  copy  and  copy 
?n^.^^      furnished  to  a  party. 

12.  The  name  and  address  of  the  party  or  solicitor  by 
whom  anyxx>py  is  furnished  is  to  be  endorsed  thereon  in 
like  manner  as  upon  proceedings  in  Court,  and  such  jpe^rtj 
or  solicitor  is  to  be  answerable  for  the  same  beings  a  true 
copy  of  the  original,  or  of  an  office  copy  of  the  original,  of 
which  it  purports  to  be  a  copy,  as  the  case  may  be. 

13.  The  folios  of  all  printed  and  written  office  copies, 
and  copies  delivered  or  furnished  to  a  party,  shall  be 
numbered  consecutively  in  the  margin  thereof,  and  snch 
written  copies  shall  be  written  in  a  neat  and  legible 
manner  on  the  same  paper  as  in  the  case  of  printed 
copies. 

14.  In  case  any  party  or  solicitor  who  shall  be  required 
to  furnish  any  such  written  copy  as  aforesaid  shall  either 
refuse  or,  for  twenty-four  hours  from  the  time  when  the 
application  for  such  copy  has  been  made,  neglect  to  furnish 
the  same,  the  person  by  whom  such  application  shall  be 
made,  shall  be  at  liberty  to  procure  an  office  copy  from 
the  office  in  which  the  original  shall  have  been  filed,  and 
in  such  case  no  costs  shall  be  due  or  payable  to  the  solici* 
tor  so  making  default  in  respect  of  the  copy  or  copies  so 
applied  for. 

15.  Where,  by  any  order  of  the  Court  (whether  of 
appeal  or  otherwise)  or  a  judge,  any  pleading,  evidence, 
or  other  document,  is  ordered  to  be  printed,  the  Court  or 
judge  may  order  the  expense  of  printing  to  be  borne  and 
allowed,  and  printed  copies  to  be  furnished  by  and  to  snch 
parties  and  upon  such  terms  as  shall  be  thought  fit. 

OKDEE  VI. 

Costs.  The  following  regulations  as  to  costs  of  proceedings  in 

the  Supreme  Court  of  Judicature  shall  regulate  such  costs 
from  the  commencement  of  the  Supreme  Court  of  Judioa-> 
ture  Acts,  1873  and  1875  :— 

1.  Solicitors  shall  be  entitled  to  charge  and  be  aUowed 
the  fees  set  forth  in  the  column  headed  "  Lower  Scale  "  in 
the  Schedule  hereto— 
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In  all  actions  for  purposes  to  which  any  of  the  forms  of  Costs, 
indorsement  of  claim  on  writs  of  summons  in  Sections  11., 
IV.,  and  Vn.  in  Part  11.  of  Appendix  A,  referred  to  in  the 
3rd  Bule  of  Order  HE.  in  the  Schedule  to  the  Supreme 
Court  of.  Judicature  Act,  1875,  or  other  similar  forms,  are 
applicable  (except  as  after  provided  in  actions  for  injunc- 
tions) (/) ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873,  assigned  to  the 
Queen's  Bench  Division  of  the  Court  (g) ; 

In  all  causes  and  matters  by  the  34th  section  of  the  said 
Act  assigned  to  the  Common  Pleas  Division  of  the  Court  (^) ; 

In  all  causes  and  matters  by  the  34th  section  of  the  said 
Act  assigned  to  the  Exchequer  Division  of  the  Court  (g) ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  Court  (h) ; 

And  also  in  causes  and  matters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Chancery  Division  of  the 
Court  in  the  following  cases  (that  is  to  say)  (t)  : — 

1.  By  creditors,  legatees  (whether  specific,  pecuniary, 

or  residuary),  devisees  (whether  in  trust  or  other- 
wise), heirs-at-law  or  next-of-kin,  in  which  the 
personal  or  real  or  personal  and  real  estate  for  or 
against  or  in  respect  of  which  or  for  an  account  or 
administration  of  which  the  demand  may  be  made 
shall  be  under  the  amount  or  value  of  £1000. 

2.  For  the  execution  of  trusts  or  appointment  of  new 

trustees  in  which  the  trust  estate  or  fund  shall 
be  under  the  amount  or  value  of  £1000. 

3.  For  dissolution  of  partnership  or  the   taking  of 

partnership  or  any  othei"  accounts  in  which  the 
partnership  assets,  or  the  estate  or  fund  shall  be 
under  the  amount  or  value  of  £1000. 

4.  For  foreclosure  or  redemption,  or  for  enforcing  any 

charge  or  lien  in  which  the  mortgage  whereon  the 
suit  is  founded,  or  the  charge  or  lien  sought  to  be 

if)  See  ante,  pp.  193,  315,  318,  323.  (h)  See  ante,  p.  123. 

(^)  See  ante,  pp.  122,  123.  (0  See  suite,  pp.  121,  122. 
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.Ccs^.  enforced,  shall  be  tinder  the  amount  or  ralae  of 

£1000. 

5.  And  for  specific  performance  in  which  the  purchase- 

money  or  consideration  shall  be  nnder  the  amount 
or  value  of  £1000. 

6.  In  all  proceedings  under  the  Trustees'  Belief  Acts, 

or  under  the  Trustee  Acts,  or  under  any  of  such 
Acts,  in  which  the  trust  estate  or  fund  to  which 
the  proceeding  relates  shall  be  under  the  amount 
or  Talue  of  £1000. 

7.  In  all  proceedings  relating  to  the  guardianship  or 

maintenance  of  infants  in  which  the  property  of 
the  infant  shall  be  under  the  amount  or  yalue  of 
£1000. 

8.  In  all  proceedings  by  original  special  case,  and  in 

all  proceedings  relating  to  funds  carried  to  Beps- 
rate  accounts,  and  in  all  proceedings  under  any 
Eailway  -or  Priyate  Act  of  Parliament,  or  under 
any  other  Statutory  or  Summary  Jurisdiction,  and 
generally  in  all  other  cases  where  the  estate  or 
fund  to  be  dealt  with  shall  be  under  the  amount  or 
value  of  £1000. 
2.  Solicitors  shall  be  entitled  to  charge  and  be  allowed 
the  fees  set  forth  in  the  column  headed  "  Higher  Scale  " 
in  the  Schedule  hereto :  In  all  actions  for  special  injunc- 
tions to  restrain  the  commission  or  continuance  of  waste, 
nuisances,  breaches  of  covenant,  injuries  to  property  and 
infringement  of  rights,  easements,  patents  and  copyrights, 
and  other  similar  cases  where  the  procuring  such  injxmc- 
tion  is  the  principal  relief  sought  to  be  obtained,  and  in 
all  cases  other  than  those  to  which  the  fees  in  the  colunm 
headed  "  Lower  Scale  "  are  hereby  made  applicable. 

8.  Notwithstanding  these  Bules,  the  Court  or  judge 
may  in  any  case  direct  the  fees  set  forth  in  either  of  the 
said  two  columns  to  be  allowed  to  all  or  either  or  any  of 
the  parties,  and  as  to  all  or  any  part  of  the  costs. 

4.  The  provisions  of  Order  LXHL  in  the  first  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to  these  Bules. 
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THE  SCHEDULE  above  re/erred  to. 


,  An  Order  or  Rale  herein  referred  to  by  number,  shall  mean  the  Order  or  Rule  Cost)* 
so  numbered  in  the  First  Schedule  to  the  Supreme  Court  of  Judicature 
Act,  1875. 

WllITS,  SUMMONSES,  AND  WARRANTS. 


Lower 
Scale. 

Higher 
Scale. 

£     s. 

t/. 

£   8.    d. 

0    6 

8 

0  13     4 

0    5 

0 

0    5    0 

0    6 

8 

0    6     8 

0    6 

8 

0    6    8 

0    4 

0 

0    5    0 

1    1 

0 

110 

0  10 

0 

110 

0    1 

4 

0    14 

0    6 

8 

0    6    8 

Writ  of  Summons  for  the  Commencement  of 

any  Action     ..         ..         ••         ..         .. 
And  for  Endorsement  of  Claim,  if  special       ^. 
Concurrent  Writ  of  Smnmons  .. 
Renewal  of  a  Writ  of  Summons 
Notice  of  a  Writ  for  Service  in  lieu  of  Writ  out 

of  Jurisdiction 
Writ  of  Inquiry  ..         ..  ..         •• 

Writ  of  Mandamus  or  Injunction 

Or  per  folio 

Writof  Subpoena  ad  Testificandum  duces  tecum    0    6    8 

And  if  more  than  four  folios,  for  each  folio 

beyond  four •         ..         ..014014 

Writ  or  Writs  of  Subpoena  ad  Testificandum 

for  any  number  of  persons  not  exceeding 

three,  and  the  same  for  every  additional 
•  number  not  exceeding  three  .•         ..068        068 

Writ  of  Distringas,  pursuant    to   Statute  5 

Vict.  c.  8        0  13    4        0  13    4 

Writ  of  Execution,  or  other  Writ  to  enforce 

any  Judgment  or  Order        0    7    0        0  10    0 

And  if  more  than  four  folios,  for  each  folio 

beyond  four 0    14        0    14 

Procuring  a  Writ  of  Execution  or  Notice  to  the 

Sheriff,  marked  with  a  Seal  of  Renewal  ..068  068 
Notice  thereof  to  serve  on  Sheriff  ..  ..040  050 
Any  Writ  not  included  in  the  above  ..         ..070        0  10    0 

These  Fees  include  all  Endorsements  and 
Copies,  or  Praecipes,  for  the  Officer  sealing  them, 
and  Attendances  to  Issue  or  Seali  but  not  the 
Court  Fees. 
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Lower  Higher 

Scale.  Scale. 

t     s,    d,        £       A.  d 

Ooita.  Summons  to  attend  at  Judges'  Chambers       ..030         068 

Or  if  Special,  at  Taxing  Officer's  discretion,  not 

exceeding        ..         ..         ..         ..         ..068         110 

Copy  for  the  Judge,  when  required     ..         ..020         O     2    0 

Or  per  folio         ..  ........        —  O     0    4 

Original  Sunimons  for  Proceedings  in  Chambers 

in  the  Chancery  Division      ..  ..  ..     0  13     4  110 

And  attending  to  get  same  and  duplicate  sealed, 

and  at  the  proper  Office  to  file  duplicate  and 

get  copies  for  service  stamped  ..         ..     0  13    4         O  13    4 

Copy  for  the  Judge        0    2    0         O     2    0 

Or  per  folio         ..  ..  ....  ..         —  0     0    4 

Endorsing  same  and  copies  under  8th  Rule  of 

the  35th  of  the  Consolidated  General  Oixlers 

of  the  Court  of  Chancery       ..  ..         ..068         068 

a 

SERVICES,  NOTICES  AND  DEMANDS. 

Service  of  any  Writ,  Summons,  Warrant,  Inter- 
rogatories, Petition,  Order,  Notice,  or  Demand 
on  a  party  who  has  not  entered  an  appear- 
ance, and  if  not  authorized  to  be  served  by 
post     ..  ....  ..  ..  ..050        050 

If  served  at  a  distance  of  more  than  two  miles 
from  the  nearest  place  of  business,  or  office  of 
the  Solicitor  serving  the  same,  for  each  mile 
beyond  such  two  miles  therefrom     ..  ..010        010 

Where  iu  consequence  of  the  distance  of  the 
party  to  be  served,  it  is  proper  to  effect  such 
service  through  an  Agent  (other  than  the 
London  Agent),  for  Correspondence  in  addi- 
tion       0    7    0        0     7     0 

Where  more  than  one  attendance  is  necessary 
to  effect  Service,  or  to  ground  an  application 
for  substituted  Service,  such  further  allow- 
ance may  be  made,  as  the  Taxing  Officer 
shall  think  fit. 

For  Service  out  of  the  Jurisdiction,  such  allow- 
ance is  to  be  made  as  the  Taxing  Officer 
shall  think  fit. 

Service  where  an  appearance  has  been  entered 
on  the  Solicitor  or  Party        ..         ..  ..026        026 

Or  if  authorized  to  be  served  by  post  ..         ..016        016 

Where  any  Writ,  Order,  and  Notice,  or  any  two 
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of  them,  have  to  be  served  together,  one  Fee 
only  for  Senrice  is  to  be  allowed. 

In  addition  to  the  above  Fees,  the  following 
allowances  are  to  be  made : — 

As  to  Writs,  if  exceediDg  two  folios,  for  Copy 
for  Service,  per  folio  beyond  such  two 

As  to  Summons  to  attend  at  the  Judges' 
Chambers,  for  each  Copy  to  Serve    .. 

Or  per  folio 

As  to  Notices  in  Proceedings  to  wind  up  Com- 
panies, for  preparing  or  filling  up  each  Notice 
to  Creditors  to  attend  and  receive  debts,  and 
to  Contributories  to  settle  List  of  Contribu* 
xones    ••  ■•  ••  ••  ••  •« 

And  for  preparing  or  filling  up  each  Notice 
to  Contributories  to  be  served  with  a  general 
Order  for  a  Call,  or  an  Order  for  payment  of 

&  \yftll     •«  •■  >•  ••  ••  •• 

And  for  Drawing  Notice  to  be  served  on  Con- 
tributories or  Creditors  of  a  Meeting,  per 

lOllO  ••  ••  ••  ••  •«  aa 

For  each  Copy  of  the  last-mentioned  Notice  to 
serve,  per  folio 

For  preparing  or  filling  up  for  Service  in  any 
other  Cause  or  Matter,  each  Notice  to  Cre- 
ditors to  prove  claims,  and  each  Notice  that 
cheques  may  be  received,  specifying  the 
amount  to  be  received  for  Principal  and  In- 
terest, and  Costs,  if  any         ..         ..  .. 

For  preparing  Notice  to  produce  or  admit,  and 
one  copy         ..         ..         •• 

If  Special  or  necessarily  long,  such  allowance 
as  the  Taxing  Officer  shall  think  proper,  not 
exceeding  per  folio 

And  for  eadi  Copy  beyond  the  first,  such  allow- 
ance as  the  Taxing  Master  shall  think  proper, 
not  exceeding  per  folio 

For  preparing  Notice  of  Motion 

Or  per  folio 

Copy  for  Service..         ..  ••         .. 

Or  per  folio         ••  ••         ..  •• 

For  preparing  any  necessary  or  proper  Notice, 
not  otherwise  provided  for  and  demand 

Or  if  special,  and  necessarily  exceeding  three 


Lower 
Scale. 

£    8.    d. 


0    10 
0    0    4 


0    10 
0    0    4 


0    10 
0    5    0 


Higher 
Scale. 

£      8.  d. 


Costo. 


0    0    4        0    0    4 


0    2    0 
0    0    4 


0    10        0    10 


0    10        0    10 


0    10 
0    0    4 


0    10 
0    7    6 


0    0    8        0    14 


0 

0 

4 

0 

0 

4 

0 

2 

0 

0 

5 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 
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0 

0 

4 

0    16       0    16 
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Lower  Higher 

Scale.  Salt. 

£     8.    d.       £    s.   d, 

G)«ta.  folios,  for  preparing  same,  for  each  folio  be- 

yond three      ..         .,  .,         ..         ..010         0    1   0 

And  for  each  Copy  for  Service,  per  folio  beyond 
such  three       ..         ..         ..         ..  ..004        004 

Copies  for  Service  of  Interrogatories  and  Peti- 
tions, and  of  Orders  with  necessary  Notices 
(if  any)  to  accompany,  per  folio       ..  ..004         004 

Except  as  otherwise  provided,  the  allowances 
for  services  include  Copies  for  Service. 

Where  Notice  of  filing  Affidavits  is  required, 
only  one  Notice  is  to  be  allowed  for  a  set  of 
Affidavits  filed,  or  which  ought  to  be  filed 
together. 

In  Proceedings  to  wind  up  a .  Company,  the 
usual  charges  relating  to  printing  shall  be 
allowed  in  lieu  of  Copies  for  Service,  where 
the  Fee  for  Copies  would  exceed  the  charges 
for  printing,  and  amount  to  more  than  £3. 

Where  any  appointment  is  or  ought  to  be 
adjourned,  Service  of  a  Notice  of  the  ad- 
journment, or  next  appointment,  is  not  to  be 
allowed. 

APPEARANCES. 

Entering  any  Appearance         ..         ..  -068        OGS 

If   entered  at  one  time,  for  more  than  one 

pereon,  for  every  Defendant  beyond  the  first  0  10  0  2  0 
If  a  Person  appearing  to  a  Writ  of  Summons 

to  recover  Land  limits  his  defence  by  his 

Memorandum  of  Appearance,  in  addition  to 

the  above        ..         .. 0    G    8        0    6   b 

INSTRUCTIONS. 

To  Sue  or  Defend  0    6  8  0  13   4 

For  Statement  of  Complaint     ..         ..  ..  0  13  4  220 

For  Statement  or  further  Statement  of  Defence  0    6  8  0  13    4 

For  Counter  Claim         0    6  8  0  13    4 

For  Reply  by  Plaintiff  when  Defendant  sets  up 

a  Counter  Claim        ..  0  13  4  110 

For  Reply  or  Further  Reply  in  any  other  case 

by  plaintiff  or  other  person,  with  or  without 

Joinder  of  Issue         ..         ..         ..         ••  0    6  8  0  13    4 

For  Confession  of  Defence        0    6  8  0  13    4 

For  Joinder  of  Issue  without  other  matter  and 

for  Demurrer  ..         ..         0    6  8  0  13    4 
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Lower 
Scale. 

£     8.    d. 

Higher 
Scale. 

£      ».  d. 

Cost^. 

0     6 
0    G 

8 
8 

0  13 
0  13 

4 
4 

0    6 
0  13 
0    6 

8 
4 
8 

0  G 

1  1 
0  13 

8 
0 
4 

0    6 
0  13 

8 

4 

0  6 

1  1 

8 
0 

0    6 
0  13 

8 
4 

0  10 

1  1 

0 
0 

For  Siiecial  Case,  Special  PetitioTi,  any  other 

Pleading  (not  being  a  Summons),  and  Inter- 
rogatories   for    examination    of  a  party  or 

witness  ..  ..  ••  ••  •• 

To  amend  any  Pleading 

For  AfiBdavit  in  Answer  to  Interrogatories,  and 

other  Special  Affidavits         •• 
To  Appeal  ..  ..  ••         .. 

To  add  jjarties  by  Order  of  Court  or  Judge*    .. 
For  Counsel  to  advise  on  Evidence  when  the 

Evidence  in  Chief  is  to  be  taken  orally 
Or  not  to  exceed 
For  Counsel  to  make  any  application  to  a  Court 

or  Judge  where  no  other  Brief 
For  Brief  on  Motion  for  Special  Injunction     .. 
For  Brief  on  Hearing  or  Trial  of  Action  upon 

notice  of  trial  given,  whether  such  trial  be 

before  a  Judge,  with  or  without  a  jury,  or 

before  an  official  or  special  Referee,  or  on 

Trial  of  an  Issue  of  Fact  before   a  Judge, 

Commissioner,  or  Referee,  or  on  Assessment 

of  Damages 110        2    2    0 

For  such  Brief,  and  for  Brief  on  the  hearing  of 

an  Appeal  when  witnesses  are  to  be  exa- 
mined or  cross-examined,  such  fee  may  be 

allowed  as  the  Taxing  Officer  shall  think  fit, 

having  regard  to  all  the  circumstances  of  the 

case,  and  to  other  allowances,  if  any,  for 

Attendances  on    Witnesses   and   procuring 

Evidence. 
The  Fees  for  Instructions  for  Brief  are  not  to 

apply  to  a  Hearing  on  Further  Consideration. 

DRAWING  PLEADINGS  AND  OTHER  DOCUMENTS. 

Statement  of  Claim        0  10    0  110 

Or  per  folio        0    10  0    10 

Statement  of  Defence 0    5    0  0  10    0 

Or  per  folio         0    10  0    10 

Statement  of  Defence  and  Counter  Claim       .,050  110 

Or  per  folio         0    10        0    10 

Reply,  with  or  without  Joinder  of  Issue,  Confesr 

sion  of  Defence,  Joinder  of  Issue,  without 

other   matter,  Demurrer,    and   any    other 

2  F  2 
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Lower  Higher 

Scale.  Scale. 

£     8.    d.         £     t.    (/. 
CoBiB,  Pleading  (not  being  a  Petition  or  Summons), 

and  Amendments  of  any  Pleading  ••         ..     0    5    0  0  10    0 

Or  per  folio         0    10  0     1    0 

Particulars,  Breaches,    and  Objections,  when 

required,  and  one  copy  to  deliver     ..         ..050  0     6    S 

Or  such  amount  as  the  Taxing  Officer  shall 

think  fit»  not  exceeding  per  folio      ..         ••     0    0    8  0     14 

If  more  than  one  copy  to  be  delivered,  for  each 

other  copy  per  folio .004  001 

Special  Case,  whether  original  or  in  an  Action, 

Affidavits  in  answer  to  Interrogatories  and 

other  Special  Affidavits,  Special  Petitions,  and 

Interrogatories,  per  folio        0    10         0     10 

Brief,  on  Trial  or  Hearing  of  Cause,  Issue  of 

Fact,  Assessment  of  Damages,  Examination 

of  Witnesses,  Demurrer,  Special  Case  and 

Petition  before  a  Court  or  Judge,  SheriflT, 

Commissioner,  Beferee,  Examiner  or  Officer 

of  the  Court,  when  necessary  and  proper  in 

addition  to  Pleadings,  including   necessary 

and  proper  observations,  per  folio     .. 
Brief  on  Application  to  add  Parties 
Or  per  folio 
Brief  on  Further  Consideration,  per  sheet  of 

10  folios  

Accounts,  Statements,  and  other  Documents 

for  the  Judges'  Chambers,  when  required, 

and  fair  copy  to  leave,  {)er  folio 
Advertisements  to  be  signed  by  Judge's  Clerk, 

including  attendance  therefor 
Bill  of  Costs  for  Taxation,  including  Copy  for 

the  Taxing  Officer 

COPIES. 
Of  Pleadings,  Briefs,  and    other    Documents 

where  no  other  provision  is  made,  at  per 

folio     ..         ..         ..         ..         ..         ..004        004 

Where  pursuant  to  Rules  of  Court  any  plead- 
ing. Special  Case  or  Petition  of. Right,  or 

Evidence  is  printed,  the  Solicitor  of  the  party 

printing  shall  be  allowed  for  a  Copy  for  the 

Printer  (except  when  made  by  the  Officer  of 

the  Court),  at  per  folio         0    0    4        0     0    4 

And  for  examining  the  proof  print,  at  per  folio     0    0    2        0    0    8 
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Lower  Higher 

Scale.  Scale. 

£    8,    d,      £     a,  d. 
And  for  printing  the  Amount  actually  and  Costs. 

properly  paid  to  the  Printer,  not  exceeding 

per  folio  0    10        0    10 

And  in  addition  for  every  20,  beyond  the  first 

20  Copies,  at  per  folio  0    0    1        0    0    1 

And  where  any  part  shall  properly  be  printed 

in  a  Foreign  Language,  or  as  a  £ac  simile,  or 

in  any  unusual  or  special  manner,  or  where 

any  alteration  in  the  document  being  printed 

becomes  necessary  after  the  first  proof,  such 

further  allowance  shall  be  made  as  the  Taxing 

Officer  shall  think  reasonable. 
These  allowances  are  to  include  all  attendances 

on  the  Printer. 
The   Solicitor   for   a   party  entitled  to  take 

printed  Copies,  shall  be  allowed  for  such 

number  of  Copies   as   he  shall  necessarily 

or  properly  take,  the  amount  he  shall  pay 

therefor. 
In  addition  to  the  allowances  for  printing  and 

taking  printed  Copies,  there  shall  be  allowed 

for  such  printed  Copies  as  may  be  necessary 

or  proper  for  the  following  but  for  no  other 

purposes  (videlicet)  :— 
Of  any  pleading  for  delivery  to  the  opposite 

party,  or  filing  in  default  of  appearance 

Of  any  Special  Case  for  filing 

Of  any  Petition  of  Right  for  presentation,  if  pre- 
sented in  print,  and  for  the  Solicitor  of  the 

Treasury,  and  service  on  any  party  .. 
Of  any  Pleading,  Special  Case,  or  Petition  of 

Ri^t^  for  the  use  of  the  Court  or  Judge     .. 
Of  any  Affidavit  to  be  sworn  to  in  print 
And  of  any  Pleading,  Special  Case,  Petition  of 

Right,  or  Evidence  for  the  use  of  Counsel  in 

Court,  and  in  Coimtry  Agency  Causes  when 

proper  to  be  sent  as  a  Close  Copy  for  the  use 

of  the  Country  Solicitor,  at  per  folio         ..002        008 
€uch  additional  allowances  for  printed  Copies 

for  the  Court  or  Judge,  and  for  Counsel,  are 

not  to  be  made  where  written  Copies  have 

been  made  previously  to  printing,  and  are  not 

in  any  case  to  be  made  more  than  once  in  the 

progress  of  the  Cause. 
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Scale.  Scale. 

Costs.  Close  Copies,  whether  printed  or  written,  are 

not  to  be   allowed   as  of  course,  but    the 

allowance  is  to  depend  on  the  propriety  of 

making  or  sending  the  copies,  which  in  each 

ease  is  to  be  shewn  and  considered  by  the 

Taxing  Officer. 
Inserting  Amendments  in  a  printed  copy  of  any 

Pleading,  Special  Case,  or  Petition  of  Right, 

when  not  reprinted    ..          ..          ,.          ..010        0    5    O 
Or  per  folio        0    0    4        0    0    4 

PERUSALS. 

Of  Statement  of  Complaint,  Statement  of  De- 
fence, Reply,  Joinder  of  Issue,  Demurrer  and 
other  Pleading  (not  being  a  Petition  or  Sum- 
mons)^  by  the  Solicitor  of  the  party  to  whom 
the  same  are  delivered  ..         ..  ••     0    6    8 

Of  per  folio         ..  ..  ..         ••         ..  — 

Of  Amendment  of  any  snch  Pleading  in  writing    0    6    8 

Or  per  folio         ..  ..         ;•         ..  ,.  — 

If  same  reprinted  ..         ..  ..  ..068 

Or  per  folio  of  Amendment      ..         ..         ..  *— 

Of  Interrogatories  to  be  answered  by  a  party  by 
his  Solicitor     ..         ..         ..         ..         ..068 

Or  per  folio         ..         ..         ..         ..         ••  -^ 

Of  Special  Case  by  the  Solicitor  of  any  party 
except  the  one  by  whom  it  is  prepared       ••     0    6    8 

Or  per  folio         ..  ..         ..  ..  ..  — 

Of  Copy  Order  to  add  i)arties.  Notice  of  Defen- 
dant's Claim  against  any  person  not  a  party 

to  the  action  under  Order  XYI.,  Rule  18,  and  \ 

of  Defendant's    Statement  of  Defence  and  / 

Counter  Claim  served  on  a  person  not  a  party 
under  Order  XXII.,  Rule  6,  by  the  Solicitor 
of  the  party  served  therewith,  and  in  these 
several  cases  tbe  perusal  of  the  PlaintifiTs 
Statement  of  Complaint  is  also  to  be  allowed 
unless  tbe  Solicitor  has  been  previously 
allowed  such  perusal  ..         ..         ..         ..068        0  13    4 

Or  per  folio         ••         ..         ..         ..         ..  —  0    0    4 

Of  Notice  to  Produce  and  Notice  to  Admit  by 

the  Solicitor  of  the  party  served      ,,  ..068        0  13    4 

Of  Affidavit  in  Answer  to  Interrogatories  by 
the  Solicitor  of  the  party  interrogating,  and 
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£    8,   d.        £    8.    d» 
of  other  Special  Affidavits  by  tbe  Solicitor  of  Ccsu. 

the  party  against  whom  the  same  can  be  read, 

per  folio  0    0    4        0    0    4 

•  * 

ATTENDANCES. 

To  obtain  Consent  of  next  Friend  to  sue  in  his 
name    ..         ..         ••         ..         «.         ..068        0  13    4 

To  deliver  or  file  any  Pleading  (not  being  a 
Petition  or  Summons)  and  a  Special  Case    ..034        068 

To  inspect,  or  produce  for  inspection,  Docu- 
ments pursuant  to  a  Notice  to  Admit  .,     0    6    8        0  13    4 

Or  per  hour         ..         ..068        068 

To  examine  and  sign  Admissions         ..  ..068        0  13    4 

To  inspect,  or  produce  for  inspection,  Docu- 
ments referred  to  in  any  Pleading  or  Affidavit, 
pursuant  to  notice  under  Order  XXXI.,  Rule 
14        0    6/8        0    6    8 

Or  per  hour        ...         0    6    8        0    6    8 

To  obfain  or  give  any  necessary  or  proper  con- 
sent      0    6    8        0    6    8 

To  obtain  an  appointment  to  examine  Witnesses    0    6    8        0    6    8 

On  examination  of  Witnesses  before  any  Ex- 
aminer, Commissioner,  Officer,  or  other  per- 
son        0  13    4       0  13    4 

Or  according  to  circumstances,  not  to  exceed  ..220        220 

Or  if  without  Counsel,  not  to  exceed   ..         ••  —  3    3    0 

On  Deponents  being  sworn,  or  by  a  Solicitor  or 
his  Clerk  to  be  sworn,  to  an  Affidavit  in 
answer  to  Interrogatories  or  other  special 
Affidavit 

On  a  Summons  at  Judges'  Chambers 

Or  according  to  circumstances,  not  to  exceed  .. 

In  the  Chancery  Division,  all  allowances  for 
attending  at  the  Judges'  Chambers  are  to  be 
by  the  Judge  or  Chief  Clerk  as  heretofore. 

To  file  Chief  Clerks'  and  Taxing  Masters'  Cer- 
tificates, and  get  copy  marked  as  an  Office 
Copy 0    6    8        0    6    8 

On  Counsel  with  Brief  or  other  Papers — 
If  Counsel's  fee  1  Guinea 
If  more  and  under  5  Guineas 
If  5  Guineas  and  under  20  GuiDeas.* 

If  20  Guineas  

If  40  Guineas  or  more 
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*^<***'  On  Consnltation  or  Conference  with  Couiuel  .. 

To  enter  or  set  down  Action,  Demnner,  Special 

Case,  or  Appeal,  for  hearing  or  trial  ..068        068 

In  Court  on  Motion  of  Conne  and  on  Counsel 

and  for  Order  0  10    0        0  13    4 

To  present  Petition  for  Order  of  Conne  and 

for  Older        .«         ••         ..         ••         •• 
In  Court  on  every  Spedal  Motion,  each  day  .. 
On  same  when  heard  each  day .. 
Or  according  to  circumstances  .. 
On  Demurrer,  Special  Case,  or  Special  Petition, 

or  Application  adjourned  from  the  Judges* 

Chambers,  when  in  the  Special  IViper  for 

for  the  day,  or  likely  to  be  heard     .. 
On  same  when  heaid     ..         ••         ••         •• 

Or  according  to  circumstances,  not  to  exceed .. 
On  hearing  or  trial  of  any  Cause,  or  Matter, 

or  Issue  of  Fact,  in  London  or  Middlesex,  or 

the  Town  where  the  Solicitor  resides,  or 

carries  on  business,  whether  before  a  Judge 

with  or  without  a  Jury,  or  Commissioner, 

or  Referee,  or  on  Assessment  of  Damages, 

-when  in  the  paper     .. 
When  heard  or  tried     ..         •• 
Or  according  to  circumstances  .. 
When  not  in  liondon  or  Middlesex,  nor  in  the 

Town  where  the  Solicitor  resides  or  carries 

on  business,  for  each  day  (except  Sundays) 

he  18  necessarily  absent         ..  ..         ..220        330 

And  expenses  (besides  actual   reasonable  tra- 

velliog  expenses)  each  day,  including  Sun- 
days    ..  ..         ..  ..         ..  ..110110 

Or  if  the  Solicitqr  has  to  attend  on  more  than 

one  trial  or  assessment  at  the  same  time 

and  phice,  in  each  case  110        1  11    G 

The  expenses  in  such  case  to  be  rateably 

divided. 
To  hear  Judgment  when  same  adjourned 

Or  according  to  circumstances 

•    To  deliver  Papers  (when  required)  for  the  use 

of  a  Judge  prior  to  a  hearing 
If  more  than  oue  Judge  ••         •• 

On  taxation  of  a  Bill  of  Costs 

Or  according  to  circumstances,  not  to  exceed  .. 
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£    8.    d,        £    8,  d. 
In  Causes  for  purposes  within  the  cognizance  Oosu. 

of  the  Court  of  Chancery  before  the  Act 

passed,  such  further  fee  as  the  Taxing  Offi- 
cer may  think  fit,  not  exceeding  the  allow- 
ances heretofore  made. 
To  obtain  or  give  an  undertaking  to  appear   ..068        068 
To  present  a  Special  Petition,  and  for  same 

answered         ..  ..         ..         ..  ..068        068 

On  Printer  to  insert  Advertisement  in  Oazette      0    6    8        0    6    8 
On  Printer  to  insert  same  in  other  Papers,  each 

Printer  ..  ..         ..  ..  ..        —  0    6    8 

Or  every  two     ..         ..         ••         ..         ..068  — 

On  Registrar  to  certify  that  a  Cause  set  down 

is  settled,  or  for  any  reason  not  to  come 

into  the  Paper  for  hearing 0    6    8        0    6    8 

For  an  Order  drawn  up  by  Chief  Clerk,  and 

to  get  same  entered    ..         ..         ..         ..068        068 

On  Counsel  to  procure  Certificate  that  Cause 

proper  to  be  heard  as  a  short  Cause,  and  on 

Registrar  to  mark  same         ••         ..  ..068        068 

To  mark   Conveyancing  Counsel   or  Taxing 

Master  0    6    8        0    6    8 

For  preparing  and  drawing  up  an  Order  made 

at  Chambers  in  proceedings  to  wind  up  a 

Company,  and  attending  for  same,  and  to 

get  same  entered        0  13    4        0  13    4 

And  for  engrossing  every  such  Order,  per  folio      0    0    4        0    0    4 

NoTB. — An  Order  of  Course  means  an  Order 

made  on  an  ex  parte  application,  and  to 

which  a  party  is  entitled  as  of  right  on  his 

own  statement  and  at  his  own  risk. 

OATHS  AND  EXHIBITS. 

Commissioners  to   take  Oaths  or  Affidavits. 

For  every  Oath,  Declaration,  Affirmation  or 

Attestation  upon  honour,  in  London  or  the 

Country         0    16       0    16 

The  Solicitor  for  preparing  each  Exhibit  in 

town  or  country         0    10        0    10 

TheCommissioner  for  Marking  each  Exhibit..     0    10       0    10 

TERM  FEES. 

For  every  term  commencing  on  the  day  the 
Sittings  in  London  and  Middlesex  of  the 
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Costs.  High  Court  of  Justice  commence,  and  ter- 

minating on  the  day  preceding  the  next  such 

Sittings,  in  which  a  Pix)ceeding  in  the  Cause 

or  Matter  by  or  affecting  the  party,  other 

than  the  issuing  and  serving  the  Writ  of 

Summons,  shall  take  place   ••         ..         ..     0  15    0        0  15    0 
And   further,  in  Country  Agency  Causes  or 

Matters,  for  Letters 0    6    0        0    6    0 

Where  no  proceeding  in  the  Cause  or  Matter 

is  taken  which  carries  a  Term  Fee,  a  charge 

for  Letters  may  be  allowed,  if  the  circum- 

stances  require  it. 
In  addition  to  the  above  an  allowance  Is  to  be 

made  for  the  necessary  expense  of  Postages, 

Carriage  and  Transmission  of  Documents. 
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SPECIAL  ALLOWANCES  AND  GENERAL 

PROVISIONS. 


1.  As  to  writs  of  summons  requiring  special  indorse-  c.sts. 
ment,  original  special  cases,  pleadings  and  affidavits  in  ^IJ^^^jnr 
answer  to  interrogatories  and  other  special  affidavits,  when 
the  higher  scale  is  applicable,  the  taxing  officer  may,  in 
lieu  of  the  allowances  for  instructions  and  preparing  or 
drawing,  make  such  allowance  for  work,  labour  and  ex- 
penses in  or  about  the  preparation  of  such  documents  as 
in  his  discretion  he  may  think  proper  (a). 

2.  As  to  drawing  any  pleading  (6)  or  other  document 
the  fees  allowed  shall  include  any  copy  made  for  the  use 
of  the  solicitor,  agent,  or  client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  when  the  higher 
scale  is  applicable :  if  in  consequence  of  the  instructions 
being  taken  separately  from  more  than  three  persons  (not 
being  co-partners)  the  taxing  officer  shall  consider  the  fee 
above  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit 
being  sworn  to  go  to  a  distance,  or  to  employ  an  agent, 
such  reasonable  allowance  may  be  made  as  the  taxing 
officer  in  his  discretion  may  think  fit  (h). 

5.  The  allowances  for  instructions  and  drawing  an  affi- 
davit in  answer  to  interrogatories  and  other  special 
affidavits,  and  attending  the  deponent  to  be  sworn,  include 
all  attendances  on  the  deponent  to  settle  and  read  over  (t). 

6.  As  to  delivery  of  pleadings,  services,  and  notices,  the 
fees  are  not  to  be  allowed  when  the  same  solicitor  is  for 
both  parties,  unless  it  be  necessary  for  the  purpose  of 
making  an  affidavit  of  service  (cr). 

(a)  As  to  pleadings,  see  ante,  pp.  (6)  As  to  printing  documents,  see 

435-438.  ante,  pp.  228,  245,  425,  426. 


e>» 
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Costs.  7.  As  to  perusals  the  fees  are  not  to  apply  where  the 

^JT*^**^       same  solicitor  is  for  both  parties. 

allowances.  * 

8.  As  to  eyidence,  such  just  and  reasonable  charges  and 
expenses  as  appear  to  have  been  properly  incurred  in  pro- 
curing evidenpe,  and  the  attendance  of  witnesses,  are  to 
be  allowed. 

9.  As  to  agency  correspondence,  in  country  agency 
causes  and  matters,  if  it  be  shewn  to  the  satisfaction  of 
the  taxing  officer  that  such  correspondence  has  been  special 
and  extensive,  he  is  to  be  at  liberty  to  make  such  special 
allowance  in  respect  thereof  as  in  his  discretion  he  may 
think  proper. 

10.  As  to  attendances  at  the  judges'  chambers,  where, 
from  the  length  of  the  attendance  or  from  the  difficulty  of 
the  case,  the  judge  or  master  shall  think  the  highest  of 
the  above  fees  an  insufficient  remuneration  for  the  ser- 
vices performed,  or  where  the  preparation  of  the  case  or 
matter  to  lay  it  before  the  judge  or  master  in  chambers, 
or  on  a  summons,  shall  have  required  skill  and  labour  for 
which  no  fee  has  been  allowed,  the  judge  or  master  may 
allow  such  fee  in  lieu  of  the  fee  of  £1  Is,  above  provided, 
not  exceeding  £2  2a.,  or  where  the  higher  scale  is  appli- 
cable £3  3«.,  or  in  proceedings  to  wind  up  a  company 
£5  58.,  as  in  his  discretion  he  may  think  fit ;  and  where 
the  preparation  of  the  case  or  matter  to  lay  it  before  a 
judge  at  chambers  on  a  summons  shall  have  required  and 
received  from  the  solicitor  such  extraordinary  skill  and 
labour  as  materially  to  conduce  to  the  satisfactory  and 
speedy  disposal  of  the  business,  and  therefore  shall  appear 
to  the  judge  to  deserve  higher  remuneration  than  the 
ordinary  fees,  the  judge  may  allow  to  the  solicitor,  by  a 
memorandum  in  writing  expressly  made  for  that  purpose 
and  signed  by  the  judge,  specifying  distinctly  the  grounds 
of  such  allowance,  such  fee,  not  exceeding  10  guineas,  as 
in  his  discretion  he  may  think  fit,  instead  of  the  above  fees 
of  £2  2s.,  £3  Ss.,  and  £5  5^. 

11.  As  to  attendances  at  the  judges'  chambers,  where 
by  reason  of  the  non-attendance  of  any  party  (and  it  is 
not  considered  expedient  to  proceed  ex  parte),  or  where  by 
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reason  of  the  neglect  of  any  party  in  not  being  prepared  Costs. 

Genen 
proTisions. 


with  any  proper  evidence,  account,  or  other  proceeding,  ^^^^^ 


the  attendance  is  adjourned  without  any  useful  progress 
being  made,  the  judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  paid  to  the 
party  attending,  by  the  party  so  absent  or  neglectful,  or 
by  his  solicitor  personally;  and  the  party  so  absent,  or 
neglectful,  is  not  to  be  allowed  any  fee  as  against  any 
other  party,  or  any  estate  or  fund  in '  which  any  other 
party  is  interested. 

12.  A  folio  is  to  comprise  72  words,  every  figure  com- 
prised in  a  column  being  counted  as  one  word. 

13.  Such  costs  of  procuring  the  advice  of  counsel  on 
the  pleadings,  evidence,  and  proceedings  in  any  cause  or 
matter,  as  the  taxing  officer  shall,  in  his  discretion,  think 
just  and  reasonable,  and  of  procuring  counsel  to  settle 
such  pleadings  and  special  affidavits,  as  the  taxing  officer 
shall,  in  his  discretion,  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits,  a  separate 
fee  is  not  to  be  allowed  for  each  affidavit,  but  one  fee  for 
all  the  affidavits  proper  to  be  so  settled,  which  are  or 
ought  to  be  filed  at  the  same  time. 

14.  As  to  counsel  attending  at  judges'  chambers,  no 
costs  thereof  shall  in  any  case  be  allowed,  unless  the 
judge  certifies  it  to  be  a  proper  case  for  counsel  to 
attend. 

15.  As  to  inspection  of  documents  under  Order  XXXI., 
Bule  14,  no  allowance  is  to  be  made  for  any  notice  or 
inspection,  unless  it  is  shewn,  to  the  satisfaction  of  the 
taxing  officer,  that  there  were  good  and  sufficient  reasons 
for  giving  such  notice  and  making  such  inspection  (e). 

16.  As  to  taking  copies  of  documents  in  possession  of 
another  party  or  extracts  therefrom,  under  Rules  of  Court 
or  any  special  order,  the  party  entitled  to  take  the  copy 
or  extract  is  to  pay  the  solicitor  of  the  party  producing 
the  document  for  such  copy  or  extract,  as  he  may,  by 
writing,  require,  at  the  rate  of  4d.  per  folio ;  and  if  the 
solicitor  of  the  party  producing  the  document  refuses,  or 

(c)  See  38  &  39  Vict.  c.  77,  Order  xxxi.,  Rule  14  ;  ante  pp.  254,  255. 
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<•o^ts.        neglects  to  supply  the  same,  the  solicitor  requiring  the 
S]|ec!ai       g^py  Qj  extract  is  to  be  at  liberty  to  make  it,  and  the 

solicitor  for  the  party  producing  is  not  to  be  entitled  to 

any  fee  in  respect  thereof. 

17.  Where  a  petition  in  any  cause  or  matter,  assigned 
to  the  Chancery  Diyision,  is  served,  and  notice  is  given  to 
the  party  served  that  in  case  of  his  appearance  in  Court 
his  costs  will  be  objected  to,  and  accompanied  by  a  tender 
of  costs  for  perusing  the  same,  the  amount  to  be  tendered 
shall  be  £2  2s.  The  party  making  such  payment  shall 
be  allowed  the  same  in  his  costs,  provided  such  service 
was  proper,  but  not  otherwise ;  but  this  order  is  without 
prejudice  to  the  rights  of  either  party  to  costs,  or  to  object 
to  costs  where  no  such  tender  is  made,  or  where  the  Court 
or  judge  shall  consider  the  party  entitled  notwithstand- 
ing such  notice  or  tender  to  appear  in  Court.  In  any 
other  case  in  which  a  solicitor  of  a  party  served  neces- 
sarily or  properly  peruses  any  such  petition  without 
appearing  thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
£2  28. 

18.  The  Court  or  judg^  may,  at  the  hearing  of  any 
cause  or  matter,  or  upon  any  application  or  procedure  in 
any  cause  or  matter  in  Court  or  at  chambers,  and  whether 
the  same  is  objected  to  or  not,  direct  the  costs  of  any 
pleading,  affidavit,  evidence,  notice  to  cross-examine  wit- 
nesses, account,  statement,  or  other  proceeding,  or  any 
part  thereof,  which  is  improper,  unnecessary,  or  contains 
unnecessary  matter,  or  is  of  unnecessary  length,  to  be  dis- 
allowed, or  may  direct  the  taxing  officer  to  look  into  the 
same  and  to  disallow  the  costs  thereof,  or  of  such  part 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  or  to 
contain  unnecessary  matter,  or  to  be  of  unnecessary 
length;  and  in  such  case  the  party  whose  costs  are  so. 
disallowed  shall  pay  the  costs  occasioned  to  the  other 
parties  by  such  unnecessary  proceeding,  matter,  or  length ; 
and  in  any  case  where  such  question  shall  not  have  been 
raised  before  and  dealt  with  by  the  Court  or  judge,  the 
taxing  officer  may  look  into  the  same  (and,  as  to  evidence, 
although  the  same  may  be  entered  as  read  in  any  decrde 
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or  order)  for  the  purpose  aforesaid,  and  tlierenpon  the  Costs. 
same  consequences  shall  ensue  as  if  he  had  been  specially  py^^^^in, 
directed  to  do  so. 

19.  In  any  case  in  which,  under  the  preceding  Eule  No. 
18,  or  any  other  Rule  of  Court,  or  by  the  order  or  direction 
of  a  Court  or  judge,  or  otherwise,  a  party  entitled  to  . 
receive  costs  is  liable  to  pay  costs  to  any  other  party,  the 
taxing  officer  may  tax  the  costs  such  party  is  so  liable  to 
pay,  and  may  adjust  the  same  by  way  of  deduction  or  set- 
ofiP,  or  may,  if  he  shall  think  fit,  delay  the  allowance  of 
the  costs  such  party  is  entitled  to  receive  until  he  has 
paid  or  tendered  the  costs  he  is  liable  to  pay ;  or  such 
officer  may  allow  or  certify  the  costs  to  be  paid,  and  the 
same  may  be  recovered  by  the  party  entitled  thereto  in 
the  same  manner  as  costs  ordered  to  be  paid  may  be 
recovered. 

20.  Where  in  the  Chancery  Division  any  question  as  to 
any  costs  is  under  the  preceding  Rule  18  dealt  with  at 
chambers,  the  chief  clerk  is  to  make  a  note  thereof,  and 
state  the  same  on  his  allowance  of  the  fees  for  attendances 
at  chambers,  or  otherwise  as  may  be  convenient  for  the 
information  of  the  taxing  officer  (d), 

21.  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  at  chambers,  in  which  he  is  not 
interested  or  upon  which,  according  to  the  practice  of  the 
Court  he  ought  not  to  attend,  he  is  not  to  be  allowed  any 
costs  of  such  appearance  unless  the  Court  or  judge  shall 
expressly  direct  such  costs  to  be  allowed. 

22.  As  to  applications  to  extend  the  time  for  taking  any 
proceeding  limited  by  Rules  of  Court  (subject  to  any 
special  order  as  to  the  costs  of,  and  occasioned  by,  any 
such  application),  the  costs  of  one  application  are,  without 
special  order,  to  be-  allowed  as  costs  in  the  cause  or 
matter,  but  (unless  specially  ordered)  no-  costs  are  to  be 
allowed  of  any  further  application  to  the  party  making 
the  same  as  against  any  other  party,  or  any  estate  or  fund 
in  which  any  other  party  is  interested. 

00  Sec  38  &  30  Vict.  c.  77,  s.  17,  Rale  18 ;  ante,  pp.  171,  446. 
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Costs.  23.  The  taxing  officers  of  the  Supreme  Court,  or  of  any 

^^owanccs.  ^^^^^^  t^^^^^^^'  ^^""^^  ^^^  *^®  P^P^^^  ?f  ^^7  proceeding 
Power  to  before  them,  haye  power  and  authority  to  administer 
administer  oaths,  and  shall,  in  relation  to  the  taxation  of  costs, 
perform  all  such  duties  as  liave  heretofore  been  performed 
by  any  of  the  masters,  taxing  masters,  registrars,  or  other 
officers  of  any  of  the  Courts  whose  jurisdiction  is  by  the 
Act  transferred  to  the  High  Court  of  Justice  or  Court  of 
Appeal,  and  shall,  in  respect  thereof,  haye  such  powers 
and  authorities  as  preyious  to  the  commencement  of  the 
Act  were  yested  in  any  of  such  officers,  including  examin- 
ing witnesses,  directing  production  of  books,  papers,  and 
documents,  making  separate  certificates  or  allocaturs, 
requiring  any  party  to  be  represented  by  a  separate 
solicitor,  and  to  direct  and  adopt  all  such  other  proceed- 
ings as  could  be  directed  and  adopted  by  any  such  officer 
on  references  for  the  taxation  of  costs,  and  taking  accounts 
of  what  is  due  in  respect  of  such  costs,  and  such  other 
accounts  connected  therewith  as  may  be  directed  by  the 
Court  or  a  judge. 

24.  The  taxing  officer  shall  haye  authority  to  arrange 
and  direct  what  parties  are  to  attend  before  him  on  the 
taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  to 
disallow  the  costs  of  any  party  whose  attendance  such 
officer  shall,  in  his  discretion,  consider  unnecessary  in 
consequence  of  the  interest  of  such  party  in  such  fund  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 
other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects 
to  bring  in  his  costs  for  taxation,  or  to  procure  the  same 
to  be  taxed,  and  thereby  prejudices  any  other  party,  the 
taxing  officer  shall  be  at  liberty  to  certify  the  costs  of  the 
other  parties,  and  certify  such  refusal  or  neglect,  or  may 
allow  such  party  refusing  or  neglecting  a  nominal  or  other 
sum  for  such  costs,  so  as  to  preyent  any  other  party  being 
prejudiced  by  such  refusal  or  neglect. 

26.  As  to  costs  to  be  paid  or  borne  by  another  party, 
no  costs  are  to  be  allowed  which  do  not  appear  to  the 
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taxing  officer  to  have  been  necessary  or  proper  for  the  Costs. 
attainment  of  justice  or  defending  the  rights  of  the  party.  General 
or  which  appear  to  the  taxing  officer  to  hare  been  incurred  P'^^"***'**' 
through  over-caution,  negligence,  or  mistake,  or  merely 
at  the  desire  of  the  party. 

27.  As  to  any  work  and  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  which  fees  have 
heretofore  been  allowed,  the  same  or  similar  fees  are  to  be 
allowed  for  such  work  and  labour  as  have  heretofore  been 
allowed. 

28.  The  Bules,  Orders,  and  Practice  of  any  Court  whose 
jurisdiction  is  transferred  to  the  High  Court  of  Justice 
or  Court  of  Appeal,  relating  to  costs,  and  the  allowance 
of  the  fees  of  solicitors  and  attorneys,  and  the  taxation 
of  costs  existing  prior  to  the  commencement  of  the 
Act,  shall,  in  so  far  as  they  are  not  inconsistent  vrith 
the  Act,  and  the  Bules  of  Court  in  pursuance  thereof, 
remain  in  force  and  be  applicable  to  costs  of  the  same 
or  analogous  proceedings,  and  to  the  allowance  of  the 
fees  of  solicitors  of  the  Supreme  Court  and  the  taxa- 
tion of  costs  in  the  High  Court  of  Justice  and  Court  of 
Appeal. 

29.  As  to  all  fees  or  allowances  which  are  discretionary, 
the  same  are,  unless  otherwise  provided,  to  be  allowed  at 
the  discretion  of  the  taxing  officer,  who,  in  the  exercise  of 
such  discretion,  is  to  take  into  consideration  the  other  fees 
and  allowances  to  the  solicitor  and  counsel,  if  any,  in 
respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  the 
amount  involved,  the  interest  of  the  parties,  the  fund  or 
persons  to  bear  the  costs,  the  general  conduct  and  costs  of 
the  proceedings,  and  all  other  circumstances. 

30.  Any  party  who  may  be  dissatisfied  with  the  allow* 
ance  or  disallowance,  by  the  taxing  officer,  in  any  bill  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  item 
or  items,  may,  at  any  time  before  the  certificate  or  allo- 
catur is  signed,  deliver  to  the  other  party  interested 
therein,  and  carry  in  before  the  taxing  officer  an  objection 
in  writing,  to  such  allowance  or  disallowance,  specifying 
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. « 

CoBts.  therein  by  a  list,  in  a  short  and  concise  form,  the  item  or 
Special  itcms,  or  parts  or  part  thereof  objected  to,  and  may  there* 
aiiowmioes.  ^^^^  apply  to  the  taxing  officer  to  review  the  taxation  in 

respect  of  the  same  (a). 
Reyiewing      31.  Upon  snch  application,  the  taxing  officer  shall  re- 
taxation.    ^jQ^gj^^^  and  revicw  his  taxation  upon  snch  objections, 
and  he  may,  if  he  shall  think  fit,  receive  farther  evidence 
in  respect  thereof,  and,  if  so  required  by  either  party,  he 
shall  state  either  in  his  certificate  of  taxation  or  allocatnr, 
or  by  reference  to  snch  objection,  the  grounds  and  reasons 
of  his  decision  thereon,  and  any  special  fsLcts  or  circum- 
stances relating  thereto  (a). 
Appeal.  82.  Any  party  who  may  be  dissatisfied  with  the  cer- 

tificate or  allocatur  of  the  taxing  officer,  as  to  any  item  or 
part  of  an  item  which  may  have  been  objected  to,  as  afore- 
said, may  apply  to  a  judge  at  chambers  for  an  order  to 
review  the  taxation  as  to  the  same  item  or  part  of  an  item, 
and  the  judge  may  thereupon  make  such  order,  as  to  the 
judge  may  seem  just ;  but  the  certificate  or  allocatur  of 
the  taxing  officer  shall  be  final  and  conclusive,  as  to  all 
matters  which  shall  not  have  been  objected  to  in  manner 
aforesaid  (e). 

88.  Such  application  shall  be  heard  and  determined  by 
the  judge  upon  the  evidence  which  shall  have  been  brought 
in  before  the  taxing  officer,  and  no  further  evidence  shall 
be  received  upon  the  hearing  thereof,  unless  the  judge 
shall  otherwise  direct  (e). 

34.  When  a  writ  of  summons  for  the  commencement  of 
an  action  shall  be  issued  from  a  district,  and  when  an 
action  proceeds  in  a  district  registry  (/),  all  fees  and 
allowances,  and  rules  and  directions  relating  to  costs, 
which  would  be  applicable  to  such  proceeding  if  the  writ 
of  summons  were  issued  in  London,  and  if  the  action 
proceeded  in  London,  shall  apply  to  such  writ  of  sum- 
mons issued  from  and  other  proceedings  in  the  district 
registry. 

(tf)  As  to  former  practice  in  relation  (/)  As  to  district  registries,  see 

to   ProTisions    30-33,    see   Ohitty's      ante,  pp.  135-137,  169, 196,260-264, 
Practice,  12th  ei.,  pp.  520-522.  and  post,  p.  451. 
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DISTRICT  REGISTRIES. 

By  an  Order  in  Council  dated  12th  August,  and  pub- 
lished in  the  London  Gazette  of  24th  August,  1875,  Dis- 
trict Begistries  have  been  established  in  several  districts. 
The  Order  is  set  out  yerbatim,  together  with  a  Schedule 
of  the  names  of  the  places  made  District  Registries,  in 
a  former  part  of  this  Volume  (^). 


COUNTY  COURTS. 

We  haye  already  given  a  description  of  the  Jurisdiction 
of  the  County  Courts  prior  to  the  passing  of  the  Judicature 
Acts  (A).  These  Courts,  although  not  a  part  of  the  High 
Court  of  Justice,  are  nevertheless  subject  to  the  super- 
vision of  fhe  High  Court,  and  have  conferred  upon  them 
by  the  Judicature  Acts,  co-extensive  powers  in  most 
questions  within  their  jurisdiction  (i).  The  Orders,  Rules, 
and  Forms  now  in  use  in  the  County  Courts,  are  in  many 
respects,  inapplicable  to  the  extended  powers  conferred 
upon  these  Courts  by  the  Judicature  Acts,  and  will,  there- 
fore, except  in  proceedings  under  the  Charitable  Trusts 
Acts  and  the  Probate  Acts,  be  shortly  superseded  by 
others  now  under  consideration. 

The  new  Orders  will,  inter  alia,  have  reference  to 
Counter-claims ;  Interlocutory  and  Interim  Orders ;  Dis- 
covery and  Interrogatories ;  Evidence ;  Actions  remitted 
from  or  transferred  to  the  High  Court  of  Justice;  Appeals ; 
Costs ;  Pending  Actions ;  and  the  office  and  duties  of 
Registrars  and  their  deputies  and  assistants. 

(/;)  See  ante,  p.  169  ;  also  pp.  29,  (0  36  &  37  Vict.  c.  66,  ss.  24,  25, 

135-137,  196,  260-264.  88-91 ;  ante,  pp.  107-115, 162  ;  38  & 

(A)  See  ante,  pp.  29-42.  39  Vict.  c.  77,  8.  10 ;  ante,  p.  166. 
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CHAPTER  Vni. 

TIME  TABLE  OF  PROCEDURE. 

Time  Thb  times  appointed  for  the  delivery  of  pleadings,  appli- 

cations to  the  Court  or  Judge,  filing  of  proceedings,  and  in 
fact  for  all  the  proceedings  which  may  be  taken  under  the 
Judicature  Acts,  1873  and  1875,  are  very  different  from 
the  former  practice,  and  are  regulated  by  Order  LVll.  (a). 

In  reckoning  the  time,  calendar  months  are  to  be  com- 
puted unless  lunar  months  are  expressed.  The  day  on 
which  you  start  is  excluded,  but  the  day  on  which  the 
pleading  is  delivered  is  included.  When  "clear  days** 
are  limited,  neither  the  day  of  starting  nor  the  day  of 
delivering  is  reckoned.  If  the  time  limited  falls  on  a 
Sunday,  Christmas  Day,  Good  Friday,  or  other  day  on 
which  the  offices  are  closed,  the  pleading  may  be  delivered 
on  the  next  day  on  which  the  offices  are  open ;  Sunday, 
Christmas  Day,  Good  Friday,  and  such  other  days  are 
otherwise  counted,  unless  the  time  limited  is  less  than  six 
days,  in  which  case  they  are  omitted.  The  Long  Vacation, 
from  10  th  August  to  24th  October,  is  excluded  in  the 
time  for  the  delivery  of  pleadings,  and  no  pleadings  can 
be  delivered  or  amended  in  the  Long  Vacation,  unless 
otherwise  ordered  (a). 

The  time  appointed  may  generally  be  enlarged  or 
abridged  by  a  Court  or  Judge,  and  any  such  enlargement 
may  be  ordered,  although  the  application  is  not  made 
until  after  the  expiration  of  the  time  appointed  or  allowed. 

Admiralty  Actions, 

Within  what  time  to  proceed  after  service  of  writ  and  de- 
fault of  appearance.  Order  xiii.,  r.  10,  ante,  p.  214. 
See,  post.  Sale. 

Admiraltv  Writs, 
Filing  within  6  days  from  service.    Order  ix.,  r.  9,  ante, 
p.  204. 

(a)  Order  Ivii.,  ante,  p.  299. 
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Affidavits,  Time 

Filing  of,  by  plaintiff,  for  use  at  irial,  14  days  after  consent  '^^^^^. 
for  taking  evidence  by  affidavit.    Parties  may  agree, 
or  an  order  may  be  obtained  for  fnrtber  time,    (hrder 
xzxviii.,  r.  1,  p.  272. 

Filing  of,  by  defendant,  14  days  after  delivery  of  plaintiflTs 
list.     Order  xxxviii.,  r.  2,  p.  272. 

Filing  of,  by  plaintiff,  in  reply,  7  days  after  expiration  of 
above  14  days.    Order  xxxviii.,  r.  3,  p.  272, 
Amendment  of  Pleadings, 

By  plaintiff,  of  statement  of  claim,  v^ithout  leave.  Once 
only  before  time  for  reply  and  before  reply,  or  where 
no  defence  delivered,  4  vtreeks  from  appearance.  Order 
xxvii.,  r.  2,  p.  244. 

By  defendant,  of  set-off  or  counter-olaim,  without  leave ; 
before  time  for  pleading  to  reply,  and  before  pleading 
to  reply,  or,  where  no  reply,  before  28  days  from  de- 
fence.   Order  xxviL,  r.  3,  p.  244. 

Application  by  opposite  party  to  disallow  amendment,  8 
days  from  delivery  of  amended  pleading.  Order  xxvii., 
r.  4,  p.  244. 

Counter-amendment  by  leave,  after  amendment  without 
leave,  and  amendment  in  all  other  cases  by  leave,  as 
limited  by  the  order,  or,  if  no  time  limited,  14  days 
from  the  date  of  the  order.  If  the  time  expires  the 
order  lapses.  Order  xxvii.,  r.  7,  p.  244. 
Appeals, 

To  Coart  of  Appeal  from  High  Court,  from  orders  other 
than  interlocutory  1  year  from  judgment.  Time  may 
be  enlarged  by  special  leave.    Order  Iviii.,  r.  15,  p.  303. 

From  interlocutory  orders,  21  days  from  order.  Time  may 
be  extended.     Order  Iviii.,  r.  15,  p.  303. 

In  vnnding-up  or  bankruptcy  orders,  or  matters  not  being 
actions,  21  days  from  order.  Further  time  with  leave. 
Order  Iviii.,  r.  9,  p.  302. 

Notice  of  appeal  frx^m  judgments,  14  days*  notice.  Order 
Iviii.,  r.  4,  p.  301. 

From  interlocutory  orders,  4  days'  notice.  Order  Iviii., 
r.  4,  p.  301. 

8  days'  notice  by  respondent  of  intention  to  contend  that 
decision  of  Court  below  should  be  varied  (in  case  of 
final  judgment).  Omission  to  give  notice,  ground  for 
adjournment.     Order  Iviii.,  r.  7,  p.  302. 
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Time  In  case  of  interlocutory  order,  2  days'  notice.   Foiiher  time 

Table.  ^ith  leave.    Order  Iviii.,  r.  7,  p.  302. 

From  Chambers,  from  jndge  to  Courts  in  Common  Law 
Divisions,   8   days  after  decision   appealed   against. 
Order  liv.,  r.  6,  p.  297. 
From  master  to  judge,  4  days.  Either  jndge  or  master  may 

enlarge  time.    Order  liv.,  r.  4,  p.  297. 
From  district  registrar  to  judge,  4  days.    Either  judge  or 
registrar  may  enlarge  time.    Order  zzxv.,  r.  7,  p.  262. 

Appearances, 
By  defendant  within  jurisdiction,  8  da3rs  af^er  service  of 

writ.    Order  ii,  r.  8,  p.  192,  and  App.  A.,  Form  1, 

p.  310. 
By  defendant  not  within  jurisdiction,  within  time  limited 

by  order  out  of  jurisdiction  allowing  the  service. 

Order  ii.,  r.  5,  p.  192,  and  App.  A.,  Form  2,  p.  311. 
Notice  of  appearance  elsewhere  than  where  writ  issued, 

same  day  as  appearance.    Order  zii.,  r.  6,  p.  208. 

Bills  of  Exchakg^ 

Summary  procedure  on :  leave  to  defend,  12  days  from 
service  of  writ  of  summons.  18  &  19  Vict.  c.  67,  p.  44. 
Order  ii.,  r.  6,  p.  193. 

Chaxbebs, 
Applications  at,  generally.    Order  liv.,  p.  296. 

Chancery  Actions, 
When  to  proceed, after  service  of  writ  and  default  in  ap- 
pearance.   Order  xiii.,  r.  9,  p.  213. 

Common  Law  Actions, 

When  to  proceed  after  service  of  writ  and  default  in  ap- 
pearance.    Order  xiii.,  rr.  1 — 8,  pp.  211-213. 

Concurrent  Writs 
Hay  be  issued  within  12  months  after  the  original.     Order 

vi'.,  r.  1,  p.  200. 
Renewal  of.    Order  viii.,  r.  1,  ante,  p.  202. 

Defence, 

8  days  from  delivery  of  statement  of  claim,  or  time  for 

appearance,  whichever  is  the  last.    Order  xzii.,  r.  1, 

p.  239. 
Where  statement  of  claim  dispensed  with  and  not  delivered, 

8  days  after  appearance.    Order  zxii.,  r.  2,  p.  239. 
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Demurrer,  Time 

To  statement  of  claim,  8  days.    Order  zxviii.,  r.  3,  p.  246 ;  ^^^^^ 

Order  xxii.,  r.  1,  p.  239. 
To  defence,  3  weeks.    Order  xxviii.,  r.  3,  p.  246;  Order 

xxiv.,  r.  1,  p.  242. 
To  reply,  4  days,  unless  extended  by  order.    Order  xxviii., 

r.  3,  p.  246 ;  Order  xxiv.,  r.  3,  p.  243. 

Discontinuance 
By  plaintiff  at  any  time  before  receipt  of  defendant's  de- 
fence, or  afterwards  by  leave.    Order  xxiii.,  p.  241. 

Discovert. 

Interrogatories  may  be  delivered  at  any  time  before  close 
of  pleadings,  and  afterwards  by  leave.  Order  xxxi., 
p.  252. 

District  BeqistriE'^. 
Bemoval  from  district  registry,  by  defendant,  within  8 
days,  if  writ  specially  indorsed,  and  no  application 
for  final  judgment.    Order  xxxv.,  r.  1 1,  p.  262. 

Exceptions  t 

From  Rules.    Order  Ixii.,  p.  307. 

Executiox, 

Issue  of  wiit  of  fi.  fa.  or  elegit  to  enforce  judgment  for  pay- 
ment of  money,  immediately  after  entry  of  judgment, 
unless  stay  of  execution  ordered.  Order  xlii.,  r.  15, 
p.  282. 

Renewal  of  writ,  within  1  year,  and  by  leave  of  Court  or 
judge  afterwards.     Order  xlii.,  r.  16,  p.  282. 

Time  within  which  execution  may  issue,  6  years  from 
judgment,  after  the  6  years,  or  if  the  parties  have 
changed,  leave  must  be  obtained.  Order  xlii.,  rr.  18, 
19,  p.  288. 

Final  Judomest, 
Shewing  cause  against,  where  writ  specially  indorsed,  2 
clear  days  after  service  of  summons  for  final  judgment. 
Order  xiv.,  rr.  2,  3,  p.  216. 

Guardian  ad  Litem, 

Notice  of  application  for,  in  case  of  non-appearance  by 
infant  or  person  of  unsound  mind,  to  be  served  after 
time  limited  for  appearance,  and  £  clear  days  before 
named  in  notice  for  application.  Order  xiii.,  r.  1, 
p.  211. 

As  to  change  of  parties,  see  Order  ].,  p.  291. 
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Time  INDORSEMENTS, 

Table.  Qf.  g^rvice  of  wi  its  of  summonB.    Order  ix.,  r.  13,  anie^ 

p.  205. 

Inspection  of  Documents, 

After  notice  to  produce  under  Rule  15,  give  a  2  days'  notice 
to  inspect  within  3  days,  all  documents  contained  in  affi- 
davit of  documents ;  4  days'  notice  of  documents  not 
named  in  affidavit.    Order  zzxi.,  r.  16,  et  eeq.,  p.  255. 

Intkhlocutory 

Applications.     See  Order  lii.,  p.  293. 

Interpleader, 

Application  for  leave  to  interplead,  any  iime  after  service 
of  writ,  and  before  defence.    Order  i.,  r.  2,  p.  191. 

Interrogatories, 
Delivery  of,  by  plaintiff,  without  leave,  at  any  time  between 

delivery  of  statement  of  claim,  and  close  of  pleadings. 

Order  xxxi.,  r.  1,  p.  252. 
By  defendant,  without  leave,  at  any  time  between  delivery  of 

defence,  and  close  of  pleadings.  Order  xxxi.,  r.  1 ,  p.  252. 
By  either  party,  at  any  time,  with  leave.     Order  xxxL, 

r.  l,p.  252. 
Application  to  strike   out   interrogatories,  4  days  after 

service.    Order  xxxi.,  r.  5,  p.  253. 
Answer  to  interrogatories  to  be  filed  within  ^0  days,  time 

may  be  extended  by  order.    Order  xxxi.,  r.  6,  p.  253. 

Joinder  of  Issoe, 
If  by  way  of  reply,  3  weeks  after  defenoe,  unless  extended 

by  order.    O^der  xxiv.,  r.  1,  p.  242. 
If  after  reply,  4  days  after  previous  pleading,  unless  ex- 
tended by  order.    Order  xxiv.,  r.  3,  p.  243, 

Judgment, 
Set  down,  Action  on  motion  for  judgment,  within  tune 

limited  by  leave,  or  10  days  after  trial    Order  xl., 

r.  3,  p.  275. 
Application  setting  aside  judgment,  entered  in  absence  of 

either  party,  6  days  after  trial    Order  xxxvi.,  r,  20, 

p.  267. 
Application  to  enter  final  judgment  where  writ  is  specially 

indorsed.    Order  xiv.,  r.  2,  p.  216. 

Jury, 

For  trial  by.     Order  xxxvi.,  rr.  3,  4,  p.  265. 
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Motions,  Time 

Generally.     Order  liii.,  p.  295.  "^"^^^ 

New  Trial, 

Application  for  order  to  show  oanse  against,  4  days  after 

ti'ial,  or  within  first  4  days  of  sittings  after  trial, 

Court  or  judge  may  extend  time.    Order  xxxix.,  r.  1, 

p.  274. 
Showing  cause  against  order,  after  8  days.    Ih. 
Service  of  copy  of  order  on  opposite  pariy,  4  days  from 

date  of  order.    Order  xxxix.,  r.  2,  p.  274. 

Notice  op  Trial, 

By  either  party,  10  days,  unless  otherwise  ordered,  short 

notice,  4  days.    Order  xxxvi.,  r.  9,  p.  266. 
Notice  for  Trul  by  Jury, 

4  days  from  service  of  notice  of  trial.    Order  xxxvi.,  rr.  3, 

4,  p.  265. 
Payment  ikto  Court, 

In  action  to  recover  debt  or  damages,  at  any  time  after 

writ,  and  before  or  with  defence,  or  by  leave,  at  any 

later  time.     Order  xxx.,  r.  1,  p.  251. 
Service  of  notice  of,  upon  plaintiff,  if  payment  made  before 

defence,  immediately  upon    payment.     Order  xxx., 

r.  2,  p.  251. 
Notice  by  plaintiff  of  acceptance  of  sum  paid  in  satis&ction, 

4  days  after  receipt  of  notice  of  payment,  or  if  pay- 
ment first  stated  in  defence,  any  time  before  reply. 

Order  xxx.,  r.  4,  p.  252. 
Judgment  for  taxed  costs  after  acceptance  in  satisfaction, 

48  hours  after  non-payment  of  taxed  costs.     Order 

XXX.,  r.  4,  p.  252. 

Pleadings, 
Generally.    Order  xix.,  p.  227.    See  anite,  Amekdmbnts. 
Pleading  matters    arising,   pending  action.     Order  xx., 
p.  236* 

Possession 

(Admiralty  action  of),  notice  of  proceeding  in,  on  de&ult 

of  appearance,  after  6  days  from  filing  of  writ.    Order 

xiii.,  r.  10,  p.  214. 
Filing  proofs,  and  entering  action  for  hearing,  after  6  days 

from  advertisement  of  notice  of  proceeding.    Order 

xiii.,  r.  10,  p.  214. 
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Time         Preservation  of  Property. 
'^*^^*^*  Interim  orders.    Order  Hi.,  p.  293. 

Probate  Action, 
When  to  prooeed  after  servioe  of  writ,  and  default  in 
appearance.    Order  ziii.,  r.  9,  p.  213. 

Kbply. 
3  weeks  after  defence,  unless  extended  by  order.    Order 

xxiv.,  r.  1,  p.  242. 
Pleadings  subsequent  to,  4  days  after  previous  pleading, 

unless  extended  by  order.    Order  xxiv.,  r.  3,  p.  243. 

Sale  (Admiralty  action  in  rem). 
Notice  of,  in  default  of  appearance,  after  12  days  firom 

filing  writ  of  summons.    Order  xiii.,  r.  10,  p.  214. 
By  plaintiff  in  second  action  against  same  property  in 

de&ult  of  plaintiff  in  first  action,  after  18  days  from 

filing  writ  in  first  action.     Order  xiii.,  r.  10,  p.  214. 
Notice  of  motion  for,  after  6  days  from  advertisement  of 

notice  of  sale.    Order  xiii.,  r.  10,  p.  214. 
Filing  proofs,  in  registry,  Within  6  days  from  payment 

of  proceeds.    Order  xiii.,  r.  10,  p.  214. 
Statement  of  Olaim, 
Delivery  of,  by  plaintiff,  unless  dispensed  with,  6  weeks 

after  appearance,  in  action  generally,  unless  otherwise 

ordered.    Order  xxi.,  r.  1,  p.  237. 
In  Probate  actions,  unless  otherwise  ordered,  plaintiff  not 

compellable  to  deliver  until  after  8  days  from  filing  of 

affidavit  of  scripts.    Order  xxi.,  r.  2,  p.  237. 
In  Admiralty  actions,  12  daya  after  appearance.    Order 

xxi.,  r.  2,  p.  238. 

Third  Parties, 
In  certain  actions  when  to  enter  appearance.    Order  xvi., 
r.  20,  p.  222. 

TrulL, 
Notice  of,  within  what  time.    Order  xxxvi.,  p.  264 

Writ  of  Summons, 
In  force  for  12  months  only.    Order  viii.,  r.  1,  p.  201. 
When  renewed  by  order,  in  force  for  6  months  longer. 

Order  viii.,  r.  1,  p.  201. 
Indorsement  of  date  of  service  on,  within  3  days  from 

service.    Order  ix.,  r.  13,  p.  206. 
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CHAPTEE  IX. 

JURISDICTION  AND  PRACTICE  OF  DIVISIONAL  COURTS. 

Jurisdiction  and  PracUoe  of  Divisional  Courts^  in  matters  expresdy  assigned  to 
them  by  the  Judicature  Acts^  1873  and  1875,  with  references  to  the  Sttxtutes 
and  Orders  of  Court  thereon. 

Chancery  Division — Common  Lav  Divisionf  viz.,  Queen's  Bench,  Common  Pleas, 
and  Exchequer, 

Admiralty,  Probate,  Matrimonial  and  Divorce  Division, 

Actions  in  formd  pauperis-^Petitions  of  Sight 

Evidence  on  Commission — Imprisonment  for  Debt. 

CHANCERY  DIVISION. 

We  have  already  made  some  observations  upon  this  sub- 
ject, and  referred  to  some  matters  in  which  exclusive  Chancery 
jurisdiction  is  given  to  the  Chancery  Division  of  the  High 
Court  of  Justice.     We  now  refer  to  them  more  par- 
ticularly (a)  : — 

Production  of  cestui  que  vie,  od  application  of  remainderman,  6  AnDe, 
c.  18. 

Legacy  Duty,  36  Geo.  3,  c.  52,  s.  32. 

Land  Tax  Redemption,  42  Geo.  3,  c  116. 

Property  Law  Amendment,  11  Geo.  4  &  1  Will.  4,  c.'65. 

Investment  on  Real  Securities  in  Ireland,  4  &  5  Will.  4,  c.  29. 

Judgments,  1  &  2  Vict,  c  110 ;  27  &  28  Vict.  c.  112. 

Custody  of  Infants,  2  &  8  Vict,  c  64 ;  3  &  4  Vict.  c.  90;  36  &  37 

Vict.c.  12. 
Grammar  Schools,  3  &  4  Will.  4,  o.  77. 

Copyhold  Enfranchisement,  4  &  5  Vict  c.  35 ;  6  &  7  Vict.  c.  23 ;  15 
&  16  Vict.  c.  61 ;  21  &  22  Vict.  c.  94. 

Ecclesiastical  Estates,  6  &  6  Vict  c  26 ;  14  &  16  Vict.  c.  104. 

Perpetuation  of  Testimony,  5  &  6  Vict.  c.  69. 

The  Defence  Acts,  6  «fe  6  Vict  c.  94 ;  18  &  19  Vict.  c.  117 ;  22  &  23 
Vict  c.  21 ;  23  &  24  Vict  c.  112 ;  27  &  28  Vict  o.  39. 

(a)  Ante,  pp.  15-17,  121. 
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Chanoeiy      Solicitors,  6  &  7  Vict  c.  73. 

Divtoion.       ^^jg  Clauses  ConsoUdation  Act,  1845,  8  Vict.  c.  18. 

Drainage  and  Improvement  of  Liand,  8  &  9  Vict,  c  56 ;  10  &  11  Vict, 
cc.  11,  38 ;  11  &  12  Vict  c  119 ;  13  &  14  Vict  c.  31 ;  19& 20  Vict, 
c.  9 ;  27  &  28  Vict  a  114 ;  33  &  84  Vict.  c.  56. 

Indosure  Act,  8  &  9  Vict  c.  110. 

Building  Churches,  8  &  9  Vict.  c.  70. 

Parliamentary  Deposits,  9  Vict  a  20. 

Trustee  Belief  Acts,  10  &  11  Vict  c.  96 ;  12  &  13  Vict  a  74 ;  22  &  23 
Vict  c  35.  Proceedings  under  the  Trustee  Belief  Act,  10  &  11 
Vict  c.  96 ;  Ch.  C,  Order  XLL,  No.  1.  For  Order  see  29  Law  Jour- 
nal Bcports  (New  Series),  Equity,  42. 

Trustee  Acts,  13  &  14  Vict  c.  60 ;  15  &  16  Vict  c.  55. 

Charitable  Trusts,  16  &  17  Vict  c  137 ;  18  &  19  Vict  c.124 ;  32  ^fe 
33  Vict  c.  110;  52  Geo.  3,  c.  101.  Proceedings  under  the  Statute 
16  &  17  Vict.  c.  137,  relating  to  Charitable  Trusts,  Ch.  C.  Order 
XU.,  No.  2.  For  Order  see  29  Law  Journal  Beports  (New  Series), 
Equity,  42. 

The  Merchant  Shipping  Acts  (17  &  18  Vict  c.  104 ;  18  &  19  Vict 
c.  91). 

Infants'  Settlement  Act,  18  &  19  Vict  c.  43. 

Leases  and  Sales  of  Settled  Estates,  19  &  20  Vict  c.  120 ;  21  &  22 
Vict  c.  77 ;  27  &  28  Vict  c.  45.  Proceedings  under  the  Statute 
19  &  20  Vict  c.  120,  relating  to  Leases  and  Sales  of  Settled  Estates, 
Ch.  C.  Order  XLL,  No.  3.  For  Order  see  29  Law  Journal  Bepoits 
(New  Series),  Equity,  42. 

Confirmation  of  Sales,  25  &  26  Vict  c.  106. 

Transfer  of  Land  Act,  25  &  26  Vict  c.  53. 

Declaration  of  Title  Act,  25  &  26  Vict  c  67. 

llie  Mortgage  Debenture  Acts,  28  &  29  Vict  c.  78 ;  33  &  34  Vict 
c.  20. 

The  Bailway  Companies  Act^  1867,  80  &  31  Vict  c.  127.  Order  in 
Chancery  under  the  Bailway  Companies  Act,  1867,  made  January, 
1868.    See  87  Law  Journal  Beports  (New  Series),  Equity,  1. 

Metropolitan  Boaitl  of  Works  Loans  Act,  32  &  33  Vict  o.  102. 

The  National  Debt  Act,  1870,  33  &  34  Vict  c  71. 

The  Felons'  Property  Act,  33  <&  34  Vict  c.  23. 

Married  Women's  Property  Act»  33  &  34  Vict.  c.  23. 

OXKKEAL  OBDKB  AS  TO  PSTITIOHS. 

PeUikmi.      C;h.  C.  Order  XXXIV.,  29  Law  Journal  Beports,  New  Series,  3L 
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wikdiko  up  oomfakirs  and  bulks  thbreoy. 

[26  &  26  Vict.  c.  89.] 

An  Act  for  the  Incorporation,  R^nUtion,  and  Winding-np  of  Trading  winding  up 
jCkwnpanies  and  other  Associations.  [1th  Augmt,  1862.]      ^"°P"*«^ 

The  winding-np  sections  are  74-173.  See  sect  10  of  the  Jadi* 
catnre  Act,  1875,  as  to  the  rules  in  use  in  hankruptcy  in  reference  to 
secured  creditors ;  by  Order  LVIII.,  Rules  9  and  15,  ante,  p.  302,  the 
time  for  appealing  from  a  winding-np  order  is  twenty-one  days. 

[30  &  31  VioT.  c.  131.] 

An  Act  to  amend  the  Companies  Act,  1862.      [2(Hh  August^  1867.] 

General  Order  and  Rules  in  Chancery,  11th  November,  1862,  to  regu- 
late the  mode  of  proceeding  under  the  Companies  Act,  1862.  See 
82  Law  Journal  Reports,  New  Series,  Equity,  1. 

General  Order  and  Rules  in  Chancery  of  Zlst  March,  1868,  to  regulate 
the  mode  of  proceeding  under  the  Companies  Act,  1867. 
This  last-mentioned  order  was  amended  by  an  order  made  on  the  2nd 

of  March,  1869.    See  37  &  38  Law  Journal  Reports,  Equity. 

[33  &  34  Vict.  o.  61.] 

An  Act  to  amend  the  Law  relating  to  Life  Assurance  Companies. 

[9th  Awftut,  1870.] 
Sections  21  &  22  relate  to  winding-up. 

[35  &  36  VioT.  c.  41.] 

An  Act  to  amend  the  Life  Assurance  Companies  Acts,  1870  &  1871. 

[^th  August,  1872.] 

PRACmCB  IN  CHAlCBEBfi.  Ptactioelo 

-  ^  ^  ,.^ ,  Chambew, 

[15  &  16  ViOT.  0.  80.] 

An  Act  to  abolish  the  Office  of  Master  in  Ordinary  of  the  High  Court 
of  Chancery,  and  to  make  Provision  for  the  more  speedy  and  efficient 
Dispatch  of  Business  in  the  said  Court  [SOth  June,  1852.] 

This  Act  empowers  the  Chancery  judges  to  sit  in  chambers  and  dis- 
pose of  business  of  a  formal  and  discretionary  kind,  relating  to  pleadings 
in  actions,  the  management  of  property,  &c.  The  mode  of  proceeding 
is  to  be  by  summons,  as  at  common  law.  Powers  are  also  given  to  the 
respective  judges  to  delegate  this  jurisdiction  to  their  chief  clerks,  who 
make  certificates  to  the  judge.  General  powers  are  also  confenred  on 
the  Lord  Chanoelbr,  with  the  Master  of  the  Rolls  and  Vice-Chancellors, 
to  make  rules  for  regulating  the  conduct  of  business  at  chambers.  The 
judge  at  chambers  also  receives  the  opinion  of  conveyancing  counsel, 
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who»  ax  in  number,  are  appointed  under  this  Act.  The  aasistanoe  of 
acoountaat8»  merchants,  engineers,  actuariee^  and  other  scientific  persons 
may  also  he  obtained. 

By  Order  LX.,  Bule  1,  of  the  Judicature  Act,  1875,  the  officers  of  the 
Court  of  Chancery  are  attached  to  the  Chancery  Diyision  of  the  Courti 
but  no  rules  are  provided  for  the  rogokiton  of  business  in  the  chambers 
of  the  Chancery  Dirision. 

Order  XXZV .  of  Consolidated  Orders  of  the  Court  of  Cbancery. 

[15<^  February,  I860.] 

To  be  found  in  29  Law  Journal  Reports,  New  Series,  Equity,  31. 

This  order  extends  the  business  to  be  conducted  in  chambers,  and 

further  regulates  the  procedure. 

Begulations  to  be  observed  in  the  conduct  of  business  at  the  chambers 
of  the  Master  of  the  Bolls  and  the  Yice-CbanceUors,  by  order  of  the 
Bight  Hon.  Sir  John  Bomilly,  Master  of  the  Bolls ;  the  Honourable 
the  Vice-ChftDcellor  Sir  Bichard  Torin  Kindersley;  the  Honourable 
the  Vice-Chancellor  Sir  John  Stuart,  and  the  Honourable  the  Vice- 
chancellor  Sir  William  Pi^e  Wood,  this  8th  day  of  August,  1857. 
To  be  found  in  27  Law  Journal  Beports,  New  Series,  Chancery,  15. 
These  regulations  only  indicate  the  most  convenient  way  for  taking 

proceedingfi,  but  are  not  obligatory.    By  Ch.  C.  O.  I.,  Bule  34,  the  chief 

clerks  of  the  judges  are  required  to  meet  and  consider  the  rules  for  the 

transaction  of  business  at  chambers. 
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We  have  already  referred  to  the  matters  exclusively 
assigned  to  this  Division  (&). 


COMMON  PLEAS. 

The  matters  assigned  to  this  Division  will  also  be  found 
in  previous  chapters  (e). 

BXCHEQUEB. 

We  have  also  referred  to  some  matters  assigned  to  this 
Division  (i). 


ib)  Ante,  pp.  17,  122.  (c)  Ante,  pp.  17, 122. 

(d)  Ante,  pp.  18,  123. 
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SEVEN  UK  QUESTIOKS. 

Order  LXII.  (e)  prcmdes  that  nothing  in  the  Judicature  ExchiMiaer 
Act  is  to  affect  the  practice  on  the  Beyenue  side  of  the  ^^'°"' 
Excheq[uer  Division. 

[18  &  19  Vict,  a  90.] 

An  Act  for  the  Payment  of  C!o6ts  in  Proceedings  instituted  on  be-  Bevenne. 
half  of  the  Crown  in  matters  relating  to  the  Beyenue,  and  for  th& 
Amendment  of  the  Procedure  and  Practice  in  Crown  Suits  in  the 
Court  of  Exchequer. 

lUth  August,  1855.] 

By  this  Act  the  rule  that  the  Crown  does  not  take  or  pay  costs  is 
abrogated  so  far  as  matters  of  revenue  are  concerned,  and  power  is  given 
to  make  rules  for  the  regulation  of  pleading  and  practice. 

[22  &  23  Vict.  c.  21.] 

An  Act  to  regulate  the  Office  of  Queen's  Remembrancer,  and  to  amend 

the  Practice  and  Procedure  on  the  Beyenue  Side  of  the  Court  of 

Exchequer. 

llSth  August,  1859.] 

The  Queen's  Bemembrancer  is  referred  to  in  the  77th  section  of  the 
Judicature  Act,  1873  (/),  and  he  is  liable  to  perform  the  same  or  analo- 
gous duties  as  au  officer  of  the  Supreme  Court.  By  this  Act  a  bill  of 
exceptions  may  be  tendered  in  reyenue  causes.  (^). 

[28  &  29  Vict.  c.  104.] 

An  Act  to  amend  the  Procedure  and  Practice  in  Crown  Suits  in  the 
Court  of  Exchequer  at  Westminster ;  and  for  other  purposes. 

[5/^  July,  1865.] 

This  is  the  principal  Act  regulating  the  Procedure  in  Bevenne  causes. 
The  procedure  is  more  like  that  formerly  in  use  in  the  Court  of 
Chancery  than  that  of  the  High  Court  of  Justice  established  by  the 
Judicature  Acts.    Except  as  varied  by  the  Judicature  Acts^  and  by 

Beguljs  Gbnebalbs,  24  Vict.  (1860).    To  be  found  in  6  Hurlstone 

&  Norman's  Beports,  1. 
Beoula  Genbrales,  25  Vict.  (1861).     To  be  found  in  7  Hurlstone 

&  Norman's  Beports,  505. 
Geberal  Rules  as  to  the  Payment  of  Fees  by  Stamps  (1865).    To  be 

found  in  35  Law  Journal  Beports,  Common  Law,  20. 
BEGULiB  Gbkebalbb,  Easter  Term,  1866,  for  regulating  the  Procedure 

and  Practice  in  Suits  by  English  information.    With  Schedule  of 

Solicitors'  Fees.    To  be  found  in  the  Law  Beports,  1  Ex.  889,  and 

in  the  35  Law  Journal  Beports,  Common  Law,  1. 

{e)  Ante  p.  307.  (/)  See  ante,  p.  143. 

(jj)  See  Order  iTiii.,  Rnlo  1,  ante,  pp.  18,  123,  300. 
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AcnoKsm  ACTION  IN  FOBXA  PAUFEBI8. 

FoRia 

^^^^'^  [U  Hen.  7,  a  12.]  • 

An  Acte  to  (tdmitt  such  Persons  as  are  Poare  to  sue  in  Forma 

Pauperis, 

Prayen  the  Commons  in  this  present  parliament  assembled  that 
where  the  king  our  sovereign  Lord  of  his  most  gracions  disjKMitioii 
willeth  and  intendeth  indifferent  justice  to  be  had  and  ministered 
according  to  his  common  laws  to  all  his  true  subjects,  as  well  to  poor  as 
rich,  which  poor  subjects  be  not  of  ability  ne  power  to  sue  according 
to  the  laws  of  this  land  for  the  redress  of  injuries  and  wrongs  to 
them  daily  done,  as  well  concerning  their  persons  and  their  inheritance 
as  other  cause,  for  remedy  whereof  in  the  behalf  of  the  poor  persons  of 
this  land  not  able  to  sue  for  their  remedy  after  the  course  of  the  common 
law :  Be  it  enacted  that,  every  poor  person  or  persons  which  have  or 
hereafter  shall  have  cause  of  action  or  actions  against  any  person  or  per- 
sons within  this  realm  shall  have  by  the  discretion  of  the  Chancellor 
of  this  realm  for  the  time  being,  writ  or  writs  original  and  writs  of 
subpoena,  according  to  the  nature  of  their  causes,  therefor  nothing 
pa}  ing  to  your  highness  for  the  seals  of  the  same,  nor  to  any  person 
for  the  writing  of  the  writ  or  writs  to  be  hereafler  sued,  and  that  the 
said  Chancellor  for  the  time  being  shall  assign  such  of  the  clerks 
which  shall  do  and  use  the  making  and  writing  of  the  same  writs  to 
write  the  same  ready  to  be  sealed,  and  also  learned  counsel  and  attor- 
nies  for  the  same  without  the  reward  taken  therefor :  and  after  the  said 
writ  or  writs  be  returned,  if  it  be  afore  the  king  in  his  Bench,  the 
AiBignment  justices  there  shall  assign  to  the  same  poor  person  or  persons  counsel 
wdMSStor  ^^™^  ^7  ^^^''  discretions,  which  shall  give  their  counsels  nothing 
to  pauper,  taking  for  the  same,  and  likewise  the  justices  shall  appoint  attorney 
and  attomies  for  the  same  poor  person  or  persons,  and  all  other 
officers  requisite  and  necessary  to  be  had  for  the  speed  of  the  said 
suits  to  be  had  and  made,  which  shall  do  their  duties  without  any 
reward  for  their  counsels,  help,  and  business  in  the  same,  and  the 
same  law  and  order  shall  be  observed  and  kept  of  all  such  suits  to 
be  made  afore  the  king's  justices  of  his  common  place  and  barons  of 
his  Exchequer,  and  all  other  justices  in  the  courts  of  record  where  any 
such  suits  shall  be. 

This  statute  did  not  apply  to  Courts  of  Equity,  but  those  Courts 
act  upon  a  similar  principle.  Wilkinson  v.  Bdsher^  2  Bro.  C.  C. 
272. 

OONSOLIDATEO  OBDEBS  OF  TDE   COURT  OF  GHAKCEBT ;  OBDEB  VIL 

of  coauwi.         8.  Ko  person  shall  be  admitted  to  prosecute  any  suit  in  this  Court  tit 
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forma  pauperis  without  a  certificate  of  couDsel  that  he  conceives  the  Acfrtom  in 
case  to  be  proper  for  relief  in  this  Court.  PaStom. 

This  rule,  as  well  as  the  Common  Law  Sules  which  follow,  will  now 
apply  to  the  High  Court  of  Justice^  except  as  yaried  by  the  Judi- 
cature Acts :  see  sect.  21  of  the  Judicature  Act»  1875  (A). 


COMMON  LAW  BX7LES. 
6BMEBAL  BULBS  OF  BILABT  TBBM,   1853. 

121.  No  persou  shall  be  permitted  to  sue  in  forma  pauperis  unless  AflldaTitof 
the  case  laid  before  counsel  for  his  opinion,  and  his  opinion  thereon,  P*'*^®'' 
with  an  affidavit  of  the  party,  or  his  attorney,  that  the  same  case  con- 
tains a  full  and  true  statement  of  all  the  material  facts  to  the  best  of 

his  knowledge  or  belief,  shall  be  produced  before  the  Court  or  judge  to 
whom  application  may  be  made;  and  no  fees  shall  be  payable  by  a 
pauper  to  his  counsel  and  attorney,  nor  at  the  offices  of  the  masters  or 
associates,  or  at  the  judges'  chambers  by  reason  of  a  verdict  being  found 
for  such  pauper  exceeding  five  pounds. 
The  pauper  must  make  an  affidavit  that  he  is  not  worth  5Z.,  except 
his  clothes  and  interest  in  the  suit.    Notice  of  the  order  must  be 
served  on  the  opposite  party :  BdHard  v.  Catling,  2  Keen,  606. 
The  order,  if  made  pendente  lite,  has  no  retrospective  effect,  leav- 
ing the  pauper  liable  to  pay  costs  previously  incurred  ;  and,  by  a 
rule  of  the  Exchequer  (Man.  Ex.  Pr.,  1st  ed.),  he  must  give 
security  for  those  costs :  Jones  v.  Peers,  1  M^Clel.  &  Y.  282.   The 
pauper  dees  not  pay  Court  fees ;  if  he  fails,  he  pays  no  costs  to  the 
opposite  party,  and  if  he  succeeds  he  obtains  no  costs  but  out-of- 
pocket  expenses. 

122.  Where  a  pauper  omits  to  proceed  to  trial  pursuant  to  noticci  he  Oostt  of 
may  be  called  upon  by  a  rule  to  shew  cause  why  he  should  not  pay  P"*?®'"*"*' 
costs,  though  he  has  not  been  dispaupered,  and  why  all  further  pro- 
ceedings should  not  be  stayed  until  such  costs  shall  be  paid. 

OBHEBAL  BULBS  OF  TBINITY  TBBU,  1853. 

28.  A  person  admitted  to  sue  in  forma  pauperis  shall  not,  in  any 
case,  be  entitled  to  costs,  unless  by  order  of  the  Court  or  judge. 


CONSOLIDATED   0BDEB8  OF  THE  OOUBT  OF  CHANCERY; 

OBDEB  Vn. 

9.  After  an  admittance  to  sue  or  defend  in  forma  pauperis,  no  fee.  Fees  to 

comMel  and 
(*)  AnU,  p.  174.  "'"♦^• 
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profit,  or  reward  shall  be  taken  of  the  panper  by  any  ooimael  or  solicitor 
for  the  despatch  of  the  pauper's  business  during  the  time  it  shall  depend 
in  Court,  and  he  shall  continue  in/ormd  pauperu^  nor  shall  any  aicree- 
meat  be  made  for  any  recompense  or  reward  afterwards.  Any  pemxi 
offending  herein  shall  be  deemed  guilty  of  a  contempt  of  Court ;  and 
the  party  admitted  who  shall  give  any  such  fee,  or  reward,  or  make 
any  such  agreement,  shall  be  from  thenceforth  dispanpered,  and  not  be 
afterwards  admitted  again  in  that  suit  to  sue  or  defend  in  formA 
pauperii, 

llie  Court  of  Chancery  has  always  admitted  defendants  to  defend  in 
forma  pauperis^  but  the  Courts  of  Common  Law  did  not  allow 
them  the  priyilege  in  civil  actions :  Oldfidd  y.  CobheU,  Phil.  163. 
In  indictments,  the  Court  of  Queen's  Bench  allows  defences  in 
forma  pauperis :  B.  v.  NichciUon^  8  DowL  489.  Defendants  in 
the  High  Court  of  Justice  will  now  be  able  to  defend  m  forma 
pauperis^  as  this  is  a  method  of  procedure  recognised  by  section  21 
of  the  Judicature  Act,  1875  (t). 

10.  The  counsel  or  solicitor  assigned  by  the  Court  to  assist  a  person 
in  forma  pauperis,  either  to  sue  or  defend,  may  not  refuse  so  to  do 
unless  such  counsel  or  solicitor  satisfy  the  Judge  who  granted  the 
admittance  with  some  good  reason  for  his  unwillingness  to  be  so 
assigned. 

11.  No  process  of  contempt  shall  be  issued  at  the  instance  of  any 
person  suing  or  defending  in  forma  pauperis  until  it  be  signed  by  his 
solicitor  in  the  suit.  And  no  notice  of  motion  served  or  petition  pre- 
sented on  behalf  of  any  person  admitted  to  sue  or  defend  in  forma 
pauperis  (except  for  the  discharge  of  his  solicitor)  shall  be  of  any  effect ; 
nor  shall  any  person  served  with  such  notice  or  petition  be  bound  to 
appear  thereon,  unless  such  notice  or  petition  be  signed  by  the  solicitor 
of  such  person  so  suing  or  defending.  And  such  solicitor  shall  take 
care  that  no  process  be  taken  out  and  that  no  such  notice  or  petition 
be  served  needlessly,  or  for  vexation,  but  upon  just  and  good  grounds. 

[23  Hbv.  8,  o.  16.] 

An  Act  thai  the  Drfendant  shdU  recover  Costs  against  the  Plaintiff ,  if 
ihs  Plaintiff  he  Non-Suited,  or  if  the  Verdicte  passe  against  him. 

•    [a.d.  1631.] 

Fnaper  non-  IT,  Provided  always,  that  all  and  every  such  poor  peison  or  persons, 
•aite4  not  ta^  ^idng  plaintiff  or  plaintifib  in  any  of  the  said  actions,  bills  or  pUinte 
which,  at  the  commencement  of  their  suits  or  actions,  be  admitted  by 
the  discretion  of  the  judge  or  judges  where  such  suits  or  actions  shall 
be  pursued  or  taken  to  have  their  process  and  council  of  charity  without 
any  money  or  fee  paying  for  the  same,  shall  not  be  compelled  to  pay 
any  costs  by  virtue  and  foioe  of  this  statute,  but  shall  aufftr  other 
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punishment  as  by  the  discretion  of  the  justices  or  judge,  afore  whom 
such  suits  shall  de[)end,  shall  be  thought  reasonablCy  anything  afore 
rehearsed  to  the  contrary  hereof  notwithstanding. 


CHANCERY,  OR  COMMON  LAW  DIVISION. 
PEHnON  OF  BIGHT. 

We  have  already  made  some  obseryations  npon  thispRmoirA 
subject  (j),  and  inasmuch  as  tbe  procedure  under  the  Judi-  ^  ^^^^ 
cature  Acts  does  not  usually  apply,  we  have  given  here  the 
sections  of  the  statute  (commonly  called  "  Boyill's  Act ") 
applicable  to  such  cases,  together  with  the  forms  to  be 
adopted  subject  to  the  alterations  rendered  necessary  by 
the  Judicature  Acts. 

An  Act  to  amend  the  Law  rdaiing  to  PetUians  of  Eighty  to  amplify  n  &  24  viet. 
the  Froeeedinge^  and  to  make  Provieions/or  the  Costa  thereof.        ^  ^' 

[3rd  July,  I860.] 

Whebbas  it  is  expedient  to  amend  the  law  relating  to  petitions  of 
right,  to  simplify  the  procedure  therein,  to  make  provision  for  the  re- 
covery of  costs  in  such  cases,  and  to  assimilate  the  proceedings,  as 
nearly  as  may  he,  to  the  course  of  practice  and  procedure  now  in  force 
in  actions  and  suits  between  subject  and  subject:  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  majesty,  by  and  with  tbe  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this,  present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  A  petition  of  right  m^,  if  the  suppliant  think  fit,  be  intituled  in  Petitions 
any  one  of  the  superior  courts  o(  common  law  or  equity  at  Westminster  totuSed 
in  which  the  subject-matter  of  such  petition  or  any  material  P*r^  S/°^  *^'io 
thereof  would  have  been  cognizable  if  the  same  had  been  a  matter  in  ooorts 
dispute  between  subject  and  subject^  and  if  intituled  in  a  court  of 
common  law  shall  state  in  the  margin  the  venue  for  the  trial  of  such 
petition ;  and  such  petition  shall  be  addressed  to  her  Majesty  in  the 

form  or  to  the  effect  in  the  schedule  to  this  Act  annexed  (No.  1),  and 
shall  state  the  christian  and  surname  and  usual  place  of  abode  of  the 
suppliant  and  of  his  attorney,  if  any,  by  whom  tbe  same  shall  be  pre- 
sented, and  shall  set  forth  with  convenient  certainty  the  facts  entitling 
the  suppliant  to  relief,  and  shall  be  signed  by  such  suppliant,  his 
counsel  or  attorney. 

II.  The  said  petition  shall  be  left  with  the  Secretary  of  State  for  the  to  be  left  at 
Home  Dejiartment^  in  order  that  the  same  may  be  submitted  to  her  ^<*"*^^*^- 

(J)  See  ante,  p.  76. 

2  H  2 
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Pnirxnn  of  Majesty  for  her  Majesty's  gracious  consideration,  and  in  order  that  her 
'^"^'         Majesty,  if  she  shall  think  fit,  may  grant  her  fiat  that  right  be  done, 
and  no  fee  or  sum  of  numey  shall  be  payable  by  the  sappliaot  on  so 
leaving  such  petition,  or  upon  his  receiving  back  the  same. 
Upon  fut  III.  Upon  her  Majesty's  fiat  being  obtained  to  such  petition,  a  copy 

tUnSt^peti-  ^^  such  petition  and  fiat  shall  be  left  at  the  office  of  the  solicitor  to  the 
hB^'ft^^t*"    treasury,  with  an  endorsement  thereon  in  the  form  or  to  the  effect  in 
office  of        the  schedule  (No.  2)  to  this  Act  annexed,  praying  for  a  plea  or  answer 
Imu^f     on  behalf  of  her  Majesty  within  twenty-eight  days,  and  it  shall  there- 
upon be  the  duty  of  the  said  solicitor  to  transmit  such  petition  to  the 
particular  department  to  which  the  subject-matter  of  such  petition  may 
relate,  and  the  same  shall  be  prosecuted  in  the  court  in  which  the 
same  shall  be  intituled,  or  in  such  other  court  as  the  Lord  Chancellor 
may  direct. 
"i^oM  for  IV.  The  time  for  answering,  pleading,  or  demurring  to  such  petition, 

the  crowiL  ou  behalf  of  her  Majest}',  shall  be  the  said  period  of  twenty-eight  days 
after  the  same,  with  such  prayer  of  a  plea  or  answer  as  aforesaid,  shall 
have  been  left  at  the  office  of  the  solicitor  to  the  treasury,  or  such 
^^^  further  time  as  shall  be  allowed  by  the  court  or  a  judge :  provided 
Ouart  or  always,  that  it  shall  be  lawful  for  the  Lord  Chancellor,  on  the  applica- 
^'•'*™*'  tion  of  the  attorney-general  or  of  the  suppliant,  to  change  the  court  in 

which  such  petition  shall  be  prosecuted,  or  the  venue  for  the  trial  of 
the  same. 
T*«n«  «w  V.  In  case  any  such  petition  of  right  shall  be  presented  for  the  recovery 

bj  ottMT  par^  of  any  real  or  personal  property,  or  any  right  in  or  to  the  same,  which 
■"*••  shall  have  been  granted  away  or  disposed  of  by  or  on  behalf  of  her 

Majesty  or  her  predecessors,  a  copy  of  such  petition,  allowance,  and  fiat 
shall  be  served  upon  or  left  at  the  last  or  usual  or  last  known  place  of 
abode  of  the  person  in  the  possession,  occupation,  or  enjoyment  of  such 
property  or  right,  endorsed  with  a  notice  in  the  form  set  forth  in  the 
schedule  (No.  3),  requiring  such  person  to  appear  thereto  within  eight 
days,  and  to  plead  or  answer  thereto  in  the  court  in  which  the  same 
shall  be  prosecuted  within  fourteen  days  after  the  same  shall  have  been 
so  served  or  left  as  aforesaid ;  and  it  shall  not  be  necessary  to  issue  any 
scire  facias  or  other  process  to  such  person  for  the  purpose  of  requiring 
him  to  appear  and  plead  or  answer  to  such  petition,  but  he  shall  within 
the  time  so  limited,  if  it  be  intended  by  him  to  contest  such  petition, 
enter  an  appearance  to  the  same  in  the  form  set  forth  in  schedule 
(No.  4)  to  this  Act  annexed,  or  to  the  like  effect,  and  shall  plead, 
answer,  or  demur  to  the  said  petition  within  the  time  specified  in  such 
notice,  or  such  further  time  as  shall  be  allowed  by  the  court  or  judge. 
The  aaswer  VI.  Such  petition  may  be  answered  by  way  of  answer,  plea,  or  de- 
■a£^petttioo  ^"^^"^  ^  *  ^^^  ^^  equity,  or  in  a  court  of  common  law,  by  way  of 
'  plea  or  demurrer,  or  by  both  pleas  and  demurrer,  by  or  in  the  name  of 
her  Majesty's  attorney-general  on  behalf  of  her  Majesty,  and  by  or  on 
behalf  of  any  other  person  who  may  in  pursuance  hereof  be  called  upon 
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to  plead  or  answer  thereto,  in  the  same  manner  as  if  such  petition  in  a  PmrioKaoF 

court  of  equity  were  a  bill  filed  therein,  or  if  the  petition  be  prosecuted 

In  a  court  of  common  law  as  if  the  same  were  a  declaration  in  a  per- . 

sonal  action,  and  without  the  necessity  for  any  inquisition  finding  the 

truth  of  such  petition  or  the  right  of  the  suppliant,  and  such  and  the 

same  matter  as  would  be  sufficient  ground  of  answer  or  defence  in  point. 

of  law  or  fact  to  such  petition  on  the  behalf  of  her  Majesty  may  be 

alleged  on  behalf  of  any  such  other  person  as  aforesaid  called  on  to 

plead  or  answer  thereto. 

Petitions  will  now  be  answered  by  statement  of  defence  and  de- 
murrer in  form  prescribed  by  the  Judicature  Acts  (Ar). 

VII.  So  fivr  as  the  same  may  be  applicable,  and  except  in  so  far  as  Procedure 
may  be  inconsistent  with  this  Act,  the  laws  and  statutes  in  force  as  to  sniiject  and 
pleading,  evidence,  hearing,  and  trial,  security  for  costs,  amendment,  "J^nd  ^ 
arbitration,  special  cases,  the  means  of  procuring  and  taking  evidence,  petitions  of 
set-off,  appeal,  and  proceedings  in  error  in  suits  in  equity,  and  personal  M^^Skabie. 
actions  between  subject  and  subject,  and  the  practice  and  course  of  pro- 
cedure of  the  said  courts  of  law  and  equity  respectively  for  the  time 

being  in  reference  to  such  suits  and  personal  actions,  shall,  unless  the 
court  in  which  the  petition  is  prosecuted  shall  otherwise  order,  be  ap- 
plicable and  apply  and  extend  to  such  petition  of  right :  provided 
always,  that  nothing  in  this  statute  shall  be  construed  to  give  to  the 
subject  any  remedy  against  the  crown  in  any  case  in  which  he  would 
not  have  been  entitled  to  such  remedy  before  the  passing  of  this 
Act. 

The  procedure  under  the  Judicature  Acts  apply  to  petitions  of 
right 

VIII.  In  case  of  a  failure  on  the  behalf  of  her  Majesty,  or  of  any  Decreet  or 
such  other  person  as  aforesaid  called  upon  to  answer  or  plead  to  sudi  {^Se^u. 
petition,  to  plead,  answer,  or  demur  in  due  time,  either  to  such  petition 

or  at  any  subsequent  stage  of  the  proceedings  thereon,  the  suppliant 
shall  be  at  liberty  to  apply  to  the  court  or  a  judge  for  an  order  that  the 
petition  may  be  taken  as  confessed ;  and  it  shall  be  lawful  for  such 
court  or  judge,  on  being  satisfied  that  there  has  been  such  failure  to 
plead,  answer,  or  demur  in  due  time,  to  order  that  such  petition  may  be 
taken  as  confessed  as  against  her  Majesty  or  such  other  party. so 
making  default ;  and  in  case  of  default  on  the  behalf  of  her  Majesty 
and  any  other  such  person  (if  any)  called  upon  as  aforesaid  to  answer  or 
plead  thereto,  a  decree  may  be  made  by  the  court,  or  leave  may  be 
given  by  the  court,  on  the  application  of  the  suppliant^  to  sign  judg- 
ment in  favour  of  the  suppliant :  provided  always,  that  such  decree 
or  judgment  may  afterwards  be  se^  aside  by  such  court  or  a  judge,  in 
their  or  his  discretion,  on  such  terms  as  to  them  or  him  shall  seem  fit. 

IX.  Upon  every  such  petition  of  right  the  decree  or  judgment  of  the  Fonn  of    - 
coiu-t,  whether  given  upon  demurrer  upon  the  pleadings  or  upon  {JJ^ISS^^ 

(*)  Ante,  pp.  239,  245. 
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a  d^C&nlt  to  mtver  or  plead  in  time,  or  after  hearing  or  fgidki»  or  in 
error,  shall  be  that  the  sopp^iant  ii  or  is  noC  ecQtI«d  either  to  the  whole 
or  to  socoe  portioD  of  the  relkf  acn^t  bf  his  petitkn,  or  audi  other 
leli^  la  the  court  may  think  right,  and  soch  ooart  may  give  a  decree 
or  jodgmeot  that  the  scppliaDt  ia  entitled  to  sodi  leliel^  and  upon  audi 
terms  and  eooditions  (if  any)  aa  soch  eonrt  shall  think  just. 

X.  In  all  cases  in  which  the  jndgDDvnt  eonunonly  eslled  a  judgment 
of  amoveas  manna  has  hcretofcre  been  pronoonoed  or  gjven  vpon  a  peti- 
tion of  right,  a  jodgment  that  the  aoppliant  is  entitled  to  idief  as  heie- 
inbefbte  pnmded  shall  be  of  sodi  and  theaamecffiBCt  aa  aodi  judgment 
of  ftmoresa  manoa. 

XI.  Upon  any  such  petition  of  right  the  attorney-general  or  other 
person  appearing  on  behalf  of  her  Majesty,  and  every  soch  other  person 
aa  aforcasid  who  shall  appear  and  plead  or  answer  tosoch  petition,  shall 
be  entitled  leqieetnrdy  to  reoorer  costs  against  the  suppliant^  in  the 
Mone  manner,  and  subject  to  die  aame  lestrictaona  and  discretion,  and 
imder  the  «ane  mlea,  regnlatlonay  and  provirions,  so  far  aa  they  are 
applicable^  aa  are  or  may  be  usually  adopted  or  in  force  tooching  the 
payment  or  reodpt  of  ooste  in  proocedingis  between  subject  and  sulject, 
and  for  the  leoorcry  of  such  coats  sndi  and  the  same  remedies  and  writs 
of  execution  aa  are  anthoriaed  for  enforcing  payment  of  costs  npon 
judgments  in  personal  actions  or  decrees,  mlesy  or  orderB,  shall  and  may 
be  prosecuted,  sued  out,  and  executed  respectiTdy  by  or  on  behalf  of 
her  Majesty  and  of  such  other  person  as  aforesaid  as  shall  appear  and 
plead  to  such  petition,  and  any  costs  reooTered  on  behalf  of  her  Majesty 
shftU  be  paid  into  the  exchequer,  and  shall  become  part  of  the  consoli- 
dated luind,  except  where  such  petition  shall  be  defended  on  behalf 
of  her  Majesty  in  her  private  capacity,  in  which  case  such  costs 
shall  be  paid  to  the  treasurer  oi  her  Majesty's  household,  or  such  other 
person  aa  her  Majesty  shall  appoint  to  receive  the  same. 

XII.  Upon  any  such  petition  of  right  the  suppliant  shall  be  entitled 
to  costs  against  her  Majesty,  and  also  against  any  other  person  appear- 
ing or  pleading  or  answering  to  any  such  petition  of  right,  in  like 
manner,  and  subject  to  the  same  rules,  regulations,  and  provisions,  re- 
itriotloni^  and  discretion,  aa  far  as  they  are  applicable,  as  are  or  may  be 
usually  adopted  or  in  force  touching  the  right  to  recover  costs  in  pro- 
ceedings between  subject  and  subject ;  and  for  the  recovery  of  any  such 
costs  from  any  such  person,  other  than  her  Majesty,  appearing  or 
pleading  or  answering  in  pursuance  hereof,  to  any  such  petition  of 
right,  such  and  the  same  remedies  and  writs  of  execution  as  are  autho- 
rised for  enforcing  payment  of  costs  upon  rules,  orders,  decrees,  or  judg- 
ments in  persona]  actions  between  subject  and  subject  shall  and  maybe 
prosecuted,  sued  out,  and  executed  on  behalf  of  such  suppliant. 

XIII.  Whenever,  upon  any  such  petition  of  right,  a  judgment,  order, 
or  decree  shall  be  given  or  tnade  that  the  suppliant  is  entitled  to  rtslie^ 
and  there  shall  be  no  rehearing,  appeal,  or  writ  of  error,  or  in  case  of  an 
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appeal  or  prooeedingB  in  eiior  a  jadgineaty  order^  or  decree  shall  have 
been  affirmed,  given,  or  made  that  the  suppliant  is  entitled  to  relief  or  ^"'™- 
npon  any  rale  or  order  being  made  entitling  the  suppliant  to  oosts^  any 
one  of  Ihe  judges  of  the  court  in  which  such  petition  shall  have  been 
prosecuted  shall  and  may,  upon  application  in  behalf  of  the  suppliant, 
after  the  lapse  of  fourteen  days  from  the  making,  giving,  or  affirming 
of  snch  judgment  or  decree,  rule,  or  order,  certify  to  the  commisaionerB 
of  her  Majesty's  treasury,  or  to  the  treasurer  of  her  Majesty's  house* 
hold,  as  the  case  may  require,  the  tenor  and  purport  of  the  same,  in  the 
form  in  the  Schedule  (No  5)  to  this  Act  annexed,  or  to  the  like  effect ; 
and  such  certificate  may  be  sent  to  or  left  at  the  office  of  the]  commi»- 
sioners  of  her  Majesty's  treasury,  or  of  the  treasurer  of  her  Majesty'a 
household,  as  the  case  may  be. 

XIV.  It  shall  be  lawful  for  the  commissioners  of  her  Majesty's  SkiUtetioD 
treasury  and  they  are  hereby  required  to  pay  the  amount  of  any  moneys  2^*^^' 
and  costs  as  to  which  a  judgment  or  decree,  rule  or  order  shall  be  given  c^'*^ 
or  made  that  the  suppliant  in  any  such  petition  of  right  is  entitled,  and 
of  which  judgment  or  decree,  rule,  or  order  the  tenor  and  purport  shall 
have  been  so  certified  to  them  as  aforesaid,  out  of  any  moneys  in  thdr 
hands  for  the  time  being  legally  applicable  thereto,  or  which  may  be 
hereafter  voted  by  parliament  for  that  purpose,  provided  such  petition 
shall  relate  to  any  public  matter ;  and  in  case  the  same  shall  relate  to 
any  private  property  of  or  enjoyed  by  her  Majesty,  or  any  contract  or 
engagement  made  by  or  on  behalf  of  her  Majesty,  or  any  matter  affect- 
ing her  Majesty  in  her  private  capacity,  a  certificate  in  the  form  afore- 
said may  be  sent  to  or  left  at  the  office  of  the  treasurer  of  her  Majesty's 
household,  or  such  other  person  as  her  Majesty  shall  firom  time  to  time 
appoint  to  receive  the  same,  and  the  amount  to  which  the  suppliant  is 
entitled  shall  be  paid  to  him  out  of  sudi  funds  or  moneys  as  her  Majes^ 
shall  be  graciously  pleased  to  direct  to  be  applied  for  that  purpose. 

XY.  It  shall  be  lawful  for  the  judges  of  the  said  courts  of  law  and  Pbwerto 
equity  respectively,  or  any  three  or  more  of  the  judges  of  the  Court  offfg^^^^ 
Chancery,  of  whom  the  Lord  Chancellor  shall  be  one,  and  for  any  eight  and  mgiiiA- 
or  more  of  the  judges  of  the  courts  of  common  law,  of  whom  the  *^ 
chiefs  of  each  of  the  said  courts  shall  be  three,  from  time  to  time  to 
make  all  such  General  Rules  and  Orders  in  their  said  respective  courts 
of  law  and  eqiuty,  for  regulating  the  pleading  and  practiee  on  such 
petitions  of  rights  and  for  the  effectual  execution  of  this  Act  and  of  the 
intention  and  object  hereof,  and  for  fixing  the  costs  to  be  allowed  for 
and  in  respect  of  the  several  matters  herein  contained,  and  the  perform<- 
anoe  thereof^  and  for  the  government  and  conduct  of  the  officers  of  their 
respective  courts  in  and  rebiting  to  the  distribution  and  perf<»mance  of 
the  duties  and  business  to  be  done  or  performed  in  execution  of  this 
Act,  as  such  judges  may  think  fit,  reasonable,  necessary,  or  proper,  and 
to  frame  such  writs  and  forms  of  proceedings  as  to  them  may  seem  ex« 
pedient  for  the  purposes  aforesidd ;  and  all  such  rules,  orders,  or  regular 
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Fsitnonor  tions  flball  be  laid  before  both  houses  of  paxiiameot,  if  pftrliament  be 
^°™*  then  sitting,  immediately  upon  the  making  of  the  same,  or  if  parlia* 
ment  be  not  sitting,  then  within  five  days  after  the  next  meeting 
thereof;  and  no  such  rule,  order,  or  regulation  shall  have  e£fect  until 
three  months  after  the  same  shall  hare  been  so  laid  before  both  houses 
of  parliament ;  and  any  rule,  order,  or  regulation  so  made  shall  from 
and  after  such  time  aforesaid  be  binding  and  obligatory  on  the  said 
courts,  and  on  any  courts  of  error  or  appeal  into  which  any  judg- 
ments or  decrees  of  the  said  courts  shall  be  carried  by  any  writ  of  error 
or  appeal,  and  be  of  the  like  force  and  effect  as  if  the  provisions  oon- 
tained  therein  had  been  expressly  enacted  by  parliament:  provided 
always,  that  it  shall  be  lawful  for  the  Queen's  most  excellent  Majesty, 
by  any  proclamation  inserted  in  the  London  Gbzette,  or  for  either  of 
the  houses  of  parliament,  by  any  resolution  passed  at  any  time  within 
three  months  next  after  such  rules,  orders,  and  regulations  shall  have 
been  laid  before  parliament,  to  suspend  the  whole  or  any  part  of. 
such  rules,  orders,  or  regulations,  and  in  such  case  the  whole,  or  such 
part  thereof  as  shall  be  so  suspended,  shall  not  be  binding  and  obli- 
glitoiy  on  the  said  courts. 
Ghuioery  The  common  law  courts  issued  no  Rules  under  this  section,  but  a 

»«!«•  Chancery  Order  was  issued  on  1st  February,  1862,  which,  under 

sectiqpQ  21  of  the  Judicature  Act,  1875,  will  now  be  applicable  to 
all  Divisions  of  the  High  Court  of  Justice  {I). 
The  Chancery  Order  referred  to  was  as  follows : — 

1.  Upon  her  Majesty's  fiat  being  obtained  to  any  petition  of  right, 

presented  in  pursuance  of  the  said  Act,  and  intituled  in  the 
Court  of  Chancery,  such  petition  with  the  fiat  thereon, 
together  with  a  printed  copy  of  such  petition  and  fiat  (if  the 
petition  is  in  writing),  shall  be  filed  at  the  ofiSoe  of  the  Clerks 
of  Beoords  and  Writs. 

2.  Every  such  petition,  or  the  printed  copy  thereof,  so  filed,  shall 

be  marked  with  the  words  "  Lord  Chancellor  "  or  "  Master  of 
the  Rolls ;  **  and  if  with  the  words  **  Lord  Chancellor,"  then 
also  with  the  title  of  the  Vice-chancellor  before  whom  it  is 
intended  to  be  prosecuted. 

3.  Every  copy  of  a  petition  of  right  left  at  the  office  of  the  Solici- 

tors of  the  Treasury,  in  pursuanoe  of  the  said  Act,  and  every 
copy  of  a  petition  of  right  served  upon  or  left  at  the  last  or 
usual,  or  last  known  place  of  abode  of  any  person,  under  the 
provisions  of  that  Act  shall  be  a  printed  copy  sealed  with  the 
seal  of  the  office  of  the  Clerks  of  Records  and  Writs,  in  the 
same  manner  as  copies  of  bills  are  now  sealed.  And  the 
leaving  or  serving  of  any  copy  not  printed  or  not  sealed  with 
the  office  seal,  shall  be  of  no  effect  for  any  of  the  purposes  of 
the  said  Act 

(0  Ante,  p.  174, 
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4.  A  suppliant  in  any  petition  nnder  the  said  Act  desiring  to  file  VKnnosB  or 

interrogatories  for  the  examination  of  any  person  or  persons  ^^^* 
who  may  be  required  to  plead  or  answer  thereto  [other  than  chancery 
her  Majesty's  attorney-general],  shall  file  such  interrogatories  ^^^^ 
at  the  same  time  as  such  petition.    And  a  copy,  examined  and 
marked  by  the  Clerks  of  Records  and  Writs,  of  the  interroga^ 
tories  which  any  respondent  is  required  to  answer  shall  be  served 
upon  such  respondent,  together  with  the  copy  of  the  petition. 

5.  Any  person  who  might  be  admitted  to  prosecute  a  suit  in  this 

court  in  fcrmd  pauperis  may  be  admitted  to  prosecute  in 
forma  pauperis  a  petition  of  right  instituted  in  this  court. 
And  any  person  who  might,  if  a  defendant    to  an  ordi- 
nary suit  in  this  court,  have  been  admitted  to  defend  in 
forma  pauperis^  may  be  admitted  to  make  his  defence  in 
forma  pauperis  to  any  petition  of  right  instituted  in  this 
court  which  he  may  be  required  to  plead  or  answer  to.    But 
no  person  shall  be  a^itted  to  prosecute  any  petition  in 
forma  pauperis,  without  a  certificate  of  counsel  that  he  con^ 
ceives  the  case  to  be  proper  for  relief  in  this  court. 

6.  The  same  orders  and  rules  shall  apply  with  regard  to  any  persons 

admitted  to  sue  or  defend  in  forma  pauperis  imder  these 
orders  as  are  applicable  with  regard  to  paupers  in  suits 
between  subject  and  subject. 

7.  So  far  as  the  same  may  be  applicable,  and  except  in  so  far  as 

may  be  inconsistent  with  the  said  Act  and  with  the  preceding 
orders,  the  general  orders  from  time  to  time  in  force  as  to 
proceedings  in  suits  in  this  court,  and  the  practice  and  course 
of  proceeding  in  this  court  in  reference  to  such  suits  shall  be 
applicable,  and  apply  and  extend  to  proceedings  in  this  court 
in  petitions  under  the  said  Act  which  are  for  the  purposes  of 
this  order  to  be  considered  as  bills. 

8.  The  duties  which,  under  the  said  Act  and  the  said  orders,  may 

be  required  to  be  performed  by  officers  of  this  court,  shall  be 
performed  by  the  officers  respectively  who  perform  duties  of 
a  similar  nature  in  suits  in  this  court  between  subject  and 
subject,  and  the  fees  and  allowances  payable  to  all  officers  and 
solicitors  of  this  court  in  respect  of  matters  under  the  said 
Act  shall  be  such  fees  and  allowances  as  by  the  practice  of  the 
court  and  the  general  orders  from  time  to  time  in  force  they 
are  entitled  to  take  and  charge  for  similar  proceedings  in  cases 
between  subject  and  subject, 

lliese  rules  are  applicable  except  as  modified  by  the  Judicature  Acts 
and  Rules  (m).  Each  petition  will,  in  future,  be  entitled.  In  the 
High  Court  of  Justice,  with  the  name  of  a  Division,  and  of  the 
judgOi  if  in  the  Chancery  Division. 

(m)  Sec.  21,  ante,  p.  174. 
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9  XYI.  In  the  oonstraction  of  tfalB  Act  the  wonds  **  Her  Majesty  "  Bfaall 
extend  to  and  include  her  Majesty's  snooessors ;  and  the  words  "  Lord 
High  Chancellor"  and  **  Lord  Chancellor"  respectively  shall  mean  and 
include  Keeper  of  the  Great  Seal  and  commissioners  for  executing  the 
office  of  Lord  Chancellor  or  Keeper  of  the  Great  Seal;  the  word 
*'ooart  '*  shall  be  nnderstood  to  mean  any  one  of  the  superior  courts  of 
common  law  or  equity  at  Westminster  in  which  any  such  petition  is 
presented ;  the  word  "  relief"  shall  comprehend  eyery  spedes  of  relief 
daimed  or  prayed  for  in  any  such  petition  of  right,  whether  a  restitu- 
tion of  any  incorporeal  right,  or  a  return  of  lands  or  chattels,  or  a  pay- 
ment of  money  or  damages,  or  otherwise ;  and  the  word  "judge"  shall 
be  understood  to  mean  a  judge  or  baron  of  any  of  the  said  courts 
respectively ;  and  wherever  in  this  Act,  in  describing  or  referring  to 
any  person,  party,  or  thing,  any  word  importing  the  singular  number 
or  masculine  or  feminine  gender  is  used,  the  same  shall  be  understood 
to  include  and  be  applicable  to  several  persons  and  parties  as  well  as 
one  person  or  party,  and  to  females  as  well  as  males,  and  males  as  well 
as  females,  and  bodies  corporate  as  well  as  individuals,  and  several 
matters  and  things  as  well  as  one  matter  or  thing,  unless  it  otherwise 
be  provided,  or  there  be  something  in  the  subject  or  context  repugnant 
to  such  construction. 
Short  tiue  XVIL  In  citing  this  Act  in  any  instrument,  document,  or  proceeding 
it  shall  be  sufficient  to  use  the  expression  **  The  Petitions  of  Right  Act^ 
1860." 

XYHI.  Nothing  in  this  Act  contained  shall  prevent  any  suppliant 
from  proceeding  as  before  the  passing  of  this  Act 


SCHEDULE  referred  to  in  the  forcing  Act 

No.L 

Fetitian, 

In  the  High  Court  of  Justice. 

Division. 

To  the  Qaeen*8  most  Excellent  Majesty. 

The  humble  petition  of  A,B,  of  ,  by  his  solicitor,  E,F.  of 

,  showeth  that  {state  the  facts], 

Conclusion, 

Tour  suppliant  therefore  humbly  prays  that,  Ac, 
Dated  the  day  of  ▲•d. 

(Signed)  A.B, 

or  G,D.^  counsel  for  A.B. 
or  E»P.i  solicitor  for  A.B. 

N.B.— >The  suppliant  proposes  that  this  petition  shall  be  tried  at 
Westminster. 
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No.  2. 

The  suppliant  prays  for  a  siatement  of  defence  on  behalf  of  her 
Majesty  within  twenty-eight  days  after  the  date  hereof,  or  otherwise 
that  the  petition  may  be  taken  as  confessed. 

Condude  or  at  No.  1. 


No.  3. 
To  A.B, 

You  are  hereby  required  to  appear  to  the  within  petition,  in  the  High 
Court  of  Justice  [Division]^  within  eight  days,  and  to  plead  or  answer 
thereto  within  fourteen  after  the  date  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer  in  due  time 
the  said  petition  may,  as  against  you,  be  ordered  to  be  taken  as  con- 
fessed. 

Dated,  &G. 

Condude  as  cU  No.  1. 


No.  4. 

In  the  High  Court  of  Justice. 

Division. 
Petition  of  right. 


A.B.y  Suppliant 

V. 

The  Queen. 


CD.  appears  in  person. 
E,F.f  solicitor  for  (7.D.,  appears 
for  him. 

If  the  ajppearomce  he  in  penan^  t?^e  address  of  the  party  appearing  to 
be  given. 
Entered  the  day  of  18    . 


Na5. 

Certificate  of  a  Judge  of  the  Court  of  the  tenor  and  purport  of  the 

Judgment  or  decree* 

To  the  Commissioners  of  Her  Majesty's  Treasury  [or  the  IVeasnier 

of  Her  Majesty's  Household]. 
Petition  of  right  of  A,B.  in  the  High  Court  (f  Justice  [DtvMton]. 
I  himibly  certify,  that  on  the  day  of  a.b.  it  was 

by  the  said  Division  of  the  said  High  Ccmr^  adjudged  [or  decreed  or 
ordered]  that  the  above-named  suppliant  was  entitled  to,  Ac. 

Judge^s  signature. 
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ADMIRALTY  DIVISION. 


We  have  already  giyen  a  concise  description  of  the 
jurisdiction  of  this  Conrt  and  of  the  exclnsiye  powers 
assigned  to  it  by  the  Jadicatnre  Acts  (n).  The  practice 
of  this  Diyision  of  the  High  Conrt,  except  so  far  ad  varied 
by  Bnles  of  Court,  still  remains  (o). 


PROBATE  DIVISION. 


We  haye  also  giyen  a  description  of  this  Conrt  and 
the  powers  it  possesses.  The  statutes  regulating  it  are 
20  &  21  Vict.  c.  77 ;  21  &  22  Vict.  c.  95  (p). 

Bules  and  Orders  of  Court  regulating  the  practice  will 
be  found  in  81  L.  J.  Beports. 

The  practice  of  this  Division  remains,  except  as  varied 
by  Eules  of  Court  (y). 


MATRIMONIAL  AND  DIVORCE. 

The  jurisdiction  of  this  Court  will  be  found  in  a 
previous  part  of  this  work,  and  remains  unaltered,  except 
as  slightly  varied  by  Bules  of  Court  (r). 


APPLICABLE  TO  EACH  DIVISION. 
EVIDENOE  ON  0OMMI8SI0N. 

The  former  practice  upon  this  subject  virtually  re- 
mains :  see  1  Will.  4,  c.  22 ;  Chitty's  Practice,  voL  ii . 
p.  337,  et  segi.  

IMPRISONMENT  FOR  DEBT. 

The  former  practice  remains,  except  as  slightly  altered 
by  a  few  forms:  see  82  &  83  Vict.  c.  62,  and  Chitty's 
Practice,  vol.  ii.  (12th  ed). 

(fi)  Ante,  pp.  18,  123.  (9)  Ante,  p.  172. 

(0)  Ante,  p.  172.  (r)  Ante,  pp.  21,  172. 

(p)  Ante,  pp.  20,  172. 
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CHAPTEB  X. 

An  Analysis  of  the  Principal  Proceedings  in  an  Action 

AT  Law,  and  a  Suit  in  Equity. 

We  have  already  pointed  ont  the  alterations  made  in  the 
procedure  of  the  Goarts  (a),  bat  inasmuch  as  it  is  ex- 
pressly provided  by  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  that  when  no  alteratiolis  or  substituted 
proceedings  are  provided,  the  old  forms  are  to  be  used, 
and  the  former  practice  to  be  continued  (b),  except  so  far 
as  they  are  inconsistent  with  those  Acts,  or  as  may  be 
refused  by  a  judge  or  master  at  chambers  (c),  we  have 
not  considered  it  altogether  useless  to  give  a  short 
summary  of  the  several  steps  and  proceedings  which  were 
adopted  in  actions  in  the  Supreme  Courts  of  Common  Law, 
and  of  suits  in  the  Chancery  Courts,  prior  to  the  pass- 
ing of  the  Supreme  Court  of  Judicature  Acts,  1878  and 
1875. 

We  may  further  observe  that  the  Statute  Law  Bevision 
Act  of  1875  includes  Turner's  Act,  the  Chancery  Amend- 
ment Act  of  1852,  and  the  Common  Law  Procedure  Acts 
of  1852,  1854,  and  18f)0,  and  repeals  formal  portions  of 
some  of  them  only.  This  leaves  unrepealed  much  of  the 
old  method  of  procedure. 

The  references  to  "  Orders  "  and  "  Bules  "  in  this  chap- 
ter are  the  Orders  and  Bules  annexed  to  the  Judicature 
Acts. 

(a)  See  ante,  pp.  82-89 ;  38  &  39  (&)  See  38  &  39  Vict,  c  77,  8.  21, 

Vict.  c.  77,  8.  21 ;  ante,  pp.  171-174,  ante,  pp.  107,  140,  174. 

227—233,  239;     and   Appendix  C,  (c)  See  Order  Ht.,  ante,  p.  296. 
ante,  p.  333. 
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An  Analysis  of  PBooEEDiNas  m  the  Sufebiob  Coubts 

OF  Common  Law. 


Before 
Action. 


BEFOBE  AOnON. 

In  troyer :  demand  the  goods  to  prove  conyersion.  On 
bill  of  exchange,  give  notice  Of  dishonour  to  all  parties  to 
the  bill  except  acceptor  (d).  Against  public  officers  in 
certain  cases  for  anything  done  in  the  performance  of  their 
duty,  give  one  calendar  month's  notice  (e).  Attorneys  for 
professional  services  to  deliver  a  signed  bill,  (or  unsigned 
if  accompanied  by  signed  letter  referring  thereto)  one 
calendar  month  before  action  (/).  Against  constable 
fkcting  under  warrant  of  a  justice,  make  demand  in  writing 
of  the  perusal  and  copy  of  the  warrant,  which  must  be  left 
at  the  constable's  usual  place  of  abode ;  if  not  granted 
within  six  days,  plaintiff  may  commence  his  action  against 
the  constable  alone;  but  if  granted,  he  must  join  the 
justice  as  a  co-defendant,  and  then  the  mere  production  of 
the  warrant  at  the  trial  will  entitle  the  constable  to  a 
verdict,  though,  if  the  justice  has  no  jurisdiction,  the 
plaintiff  will  recover  against  him.  Any  one  before  action 
may  make  a  legal  tender  of  amount  due,  in  legal  money, 
namely:  up  to  Is.  in  bronze  to  40^.  in  silver,  and  any 
amount  in  gold  or  Bank  of  England  notes.  Australian 
*gold  may  be  tendered.  No  change  can  be  required,  but  a 
tender  of  a  larger  sum  is  good.  A  legal  tender  before 
action,  if  accompanied  by  payment  into  Court  after  action, 
relieves  the  defendant  from  all  costs. 


Writ  of 
StunmooB. 


WBIT  OF  6T7MMONS 

Must  be  served  personally  on  defendant  within  six 
calendar  months  of  the  date  thereof — or  if  renewed  (within 
the  six  months),  from  the  date  of  such  renewal  (^). 
Within  three  days  after  service  memorandum  of  the  day 
of  month  and  week  of  service  must  be  endorsed ;  if  not, 

(d)  See  ante,  p.  42.  (/)  6  &  7  Vict,  c  73,  s.  37 ;  BnUena' 

(e)  See  Rawlinson  on  Corporations,      Pleadings,  3rd  ed.,  p.  499. 

6th  ed.,  p.  184 ;  Chitty's  Practice,         (g)  A»  to  new  practice,  see  Order 
Tol.  ii.  p.  1301.  ix.,  ante,  p.  203. 
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plaintiff  cannot  sign  final  judgment  by  default  for  want  of 
appearance.  May  be  apecially  endorsed,  if  defendant  is 
within  jurisdiction  and  damages  are  liquidated.  Con- 
current writs  may  be  issued  and  remain  in  force  while 
original  writ  does  (h),  K  defendant  is  going  out  of  the 
jurisdiction,  order  to  arrest  and  imprison  him  may  be 
obtained,  on  affidavit.  Defendant  may  be  imprisoned  for 
not  longer  than  six  months,  unless  and  until  he  gives 
security  to  the  amount  claimed,  that  he  will  not  go  out  of 
England  without  leave  of  the  Court. 

APPBABAI70B 

'  To  be  entered  within  eight  days  (t)  after  service  of  the  Appcanmcw. 
writ,  inclusive  of  the  day  of  service ;  if  action  under  Bills 
of  Exchange  Act,  within  twelve  days  by  leave  of  a  judge 
obtained  ex  parte,  on  affidavit  showing  a  defence  on  the 
merits,  or  that  it  is  reasonable  defendant  should  be  allowed 
to  appear  and  defend.  Before  entering  appearance  defen- 
dant may  take  out  summons: — 1.  For  particulars,  or 
better  particulars  of  plaintiff's  demand;  2.  To  stay  on 
payment  of  what  he  considers  due  and  costs ;  3.  Where 
amount  endorsed  on*  writ  does  not  exceed  £50  (or  if 
reduced  by  payment,  set-off  or  otherwise  to  a  sum  not  ex- 
ceeding £50)  within  eight  days  after  service  of  writ,  to 
remit  cause  to  County  Court ;  or,  4.  In  any  action  of  tort 
to  remit  cause  to  County  Court,  or  for  plaintiff  to  give 
security  for  costs,  or  to  stay  proceedings  on  affidavit  that 
plaintiff  has  no  visible  means  of  paying  defendant's  costs 
if  verdict  be  not  found  for  him,  unless  plaintiff  satisfies 
judge  that  he  has  cause  fit  to  be  prosecuted  in  Superior 
Court.  If  all  plaintiffs  are  out  of  the  jurisdiction  defen- 
dant may  apply  for  security  for  costs. 

DEOLABATION 

May  be  delivered  any  time  before  the  end  of  the  term  Declaration, 
next  after  appearance ;  if  not,  defendant  may  give  four 
days'  notice  to  do  so,  and  in  default  sign  judgment  of  non 
pros.    Plaintiff  must  declare  within  a  year  after  appear- 

(A)  Order  ti.,  ante,  p.  200.       (0  Older  zii.,  ante,  p.  208. 
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ance.  On  the  declaration  should  be  endorsed,  a  notice  to 
plead  in  eight  days  otherwise  judgment,  but  this  may  be 
delivered  separately.  Several  causes  of  action  (except 
replevin  and  ejectment)  by  and  against  the  same  parties 
in  the  same  right  may  be  joined  together  (j). 

PLEAS 

riMB.  To  be  delivered  within  eight  days  after  declaration, 

unless  further  time  be  granted.  Pleas  were  as  follows : 
1.  In  abatement,  i.e.,  pointing  out  some  informality  by  the 
plaintiff,  and  showing  how  he  ought  to  have  proceeded ; 
or,  2.  in  Bar.  i.e.,  an  answer  to  the  action.  A  plea  in  Bar 
is  either  a  traverse,  a  denial  of  the  facts  stated  in  the  de- 
claration ;  or,  in  confession  and  avoidance,  being  an  admis- 
sion of  the  facts,  but  an  averment  of  fresh  matter  which 
destroys  the  plaintiff's  right  of  action  {k).  The  following 
sevend  matters  mentioned  in  the  84th  section  of  the  first 
Common  Law  Procedure  Act  may  be  pleaded  together,  so 
far  as  they  are  applicable^  without  leave,  but  leave  must 
be  obtained  on  summons  to  plead  any  other  pleas : — 1.  A 
plea  denying  the  debt  or  contract  alleged  in  the  declara- 
tion; 2.  Tender  as  to  part;  3.  Statute  of  Limitations; 
4.  Setoff;  5.  Bankruptcy  of  defendant;  6.  Discharge 
under  an  Lisolvent  Act ;  7.  Plene  administravit ;  8.  Plene 
administravit  praeter;  9.  Infancy;  10.  Coverture;  11. 
Payment;  12.  Accord  and  satisfaction;  13.  Belease; 
14.  Not  guilty;  15.  A  denial  that  the  property,  an  injury 
to  which  is  complained  of,  is  the  plaintifi^s ;  16.  Leave 
and  license;  17.  Son  assault  demesne.  Leave  may  be 
obtained  to  plead  and  demur  to  the  same  part  of  the  same 
pleading,  upon  affidavit,  if  required,  by  the  plaintiff  or  his 
attorney,  that  he  (the  defendant)  is  advised  and  believes 
there  is  just  ground  to  traverse  the  several  matters  pro- 
posed to  be  traversed,  and  that  the  several  matters  sought 
to  be  pleaded  by  way  of  confession  and  avoidance,  are 
respectively  true  in  substance  and  in  fact ;  and,  further, 
that  objections  raised  are  good  and  valid  in  law.  If  pleas 
are  framed  to  embarrass,  plaintiff  may  apply  to  have  them 
struck  out. 

(/)  Order  zrii.,  Ante,  pp.  225,  226.  (A)  Order  zzii.,  anU,  p.  339. 
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BEPIilCATION. 

Defendant  may  rejoin;  plaintiff  surrejoin;  defendant 
rebut ;  plaintiff  surrebut ; — ending  in  joinder  of  issue  (T). 
The  general  issue  in  covenant,  non  edfaetwn^  denies  the 
execution  of  the  deed ;  in  assumpsit,  non  (usumpntj  denies 
making  the  contract ;  in  debt,  never  indAied^  denies  those 
facts  from  which  the  liability  of  the  defendant  arises ;  in 
torts,  not  gwUif^  denies  the  breach  of  duty  or  wrongful  act 
complained  of,  but  not  the  averments. 

DISCOVEBY   OP  PACTS 

May  be  obtained  by  either  party  by  interrogatories,  but 
only  by  leave  of  the  Court,  on  affidavit  of  the  party  and  his 
attorney  or  agent,  that  he  will  derive  material  benefit  from 
the  discovery  sought,  that  he  has  good  cause  of  action  or 
defence  on  the  merits ;  and,  if  by  defendant,  that  the  ap- 
plication is  not  made  for  the  purpose  of  delay.  The 
interrogatories  are  filed,  and  answered  on  oath  within  ten 
days  (m). 

DISCOVERY   OP   DOCUMENTS 

May  be  obtained  by  either  party  on  affidavit  that  the 
documents,  to  the  production  of  which  he  is  entitled,  are 
in  the  possession  of  opposite  party ;  who  is  then  ordered 
to  state,  on  oath,  what  documents  he  has  in  his  possession 
or  power  relating  to  the  matter  in  dispute,  and  what  ob- 
jection (if  any)  he  has  to  produce  them;  thereon  such 
order  is  made  as  to  production  as  is  just  (m). 

CAUSE   AT   ISSUE. 

A  copy  of  all  the  pleadings  is  then  made  by  plaintiff, 
and  delivered  to  defendant — this  is  called  the  issue ;  also 
a  copy  on  parchment,  which  is  lodged  with  the  associate 
— this  is  called  the  record.  Notice  of  trial  (ten  days  full, 
four  days  short)  may  be  endorsed  on  issue  or  delivered 
separately.     Cause  is  entered  for  trial  with  the  associate. 

(0  Order  zxiv.,  et  neq. ;  ante,  p.  242.  (m)  Order  zxzi.,  ante,  p.  252. 
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Witnesses  subpoenaed,  and  notices  to  produce,  admit,  and 
inspect  documents  given. 

TRIAL. 

If  the  Judge  rules  contrary  to  law,  or  improperly  admits 
or  rejects  evidence,  he  may  be  asked  to  reserve  the  point, 
and  if  he  refuse,  a  Bill  of  Exceptions  may  be  tendered. 
The  Bill  of  Exceptions  (n)  is  heard  before  the  Exchequer 
Chamber,  t.6.,  the  judges  of  the  Courts  other  than  that  in 
which  the  action  is.  Appeal  to  the  House  of  Lords  (o). 
Either  party  may  apply  for  the  costs  of  a  special  jury  or 
certificate  that  refusal  to  admit  documents  was  reasonable. 

After  trial,  the  Postea  (i.e.)  the  record,  with  verdict  of 
jury  endorsed,  is  obtained  from  the  associate,  Judgment 
signed,  and  costs  taxed.  The  successful  party  was  gene- 
rally entitled  to  costs  (p). 

EXECUTION 

May  issue  at  the  expiration  of  fourteen  days  after  ver- 
dict, unless  judge  certifies  for  speedy  execution,  then  at  the 
expiration  of  four  days  ;  or  for  immediate  execution,  then 
at  once ;  but  otherwise  within  six  years  and  during  the 
lives  of  the  parties,  otherwise  judgment  must  be  revived 
by  entering  suggestion  or  writ  of  revivor.  Suggestion  is 
entered  by  leave  of  the  Court.  Writ  of  revivor  is  allowed 
without  any  rule  or  order,  when  judgment  is  less  than 
ten  years  old ;  if  over  ten  and  under  fifteen,  by  Bule  of 
Court  or  judge's  order;  if  over  fifteen,  by  rule  to  shew 
cause. 

NEW  TRIAL 

Applications  for  new  trial,  or  for  leave  to  enter  verdict 
or  nonsuit,  pursuant  to  leave  reserved,  to  be  made  within 
first  four  days  of  term  next  after  verdict  (q). 

APPEAL  TO  EXCHEQUEB  CHAMBER. 

An  appeal  lies  in  all  cases,  unless  it  be  matter  of  dis- 
cretion for  the  judge  to  decide,  then  no  appeal  without 

(n)  Order  Iviii.,  aate,  p.  bOO.  (p)  As  to   new    role,    see    aate, 

(o)  Ante,  pp.  15,  103,  159.  pp.  130,  289,  post,  p.  483. 

(?)  Order  zzxix.,  ante,  pp.  103,  ^74. 
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leave.  In  case  of  motion  for  new  trial  on  the  ground  that 
judge  has  not  ruled  according  to  law,  there  is  no  appeal 
unless  the  Court  is  not  unanimous,  or  leave  be  given  (r). 

ERROR 

May  be  brought  within  six  years,  except  in  cases  of  disa- 
bility— Error  in  law  in  the  Exchequer  Chamber,  error  in 
fact  in  the  Court  below. 

DEMURRER. 

Either  party  may  demur.  It  denies  the  sufficiency  in  Demurrers, 
point  of  law  of  the  adversary's  pleading,  but  admits  the 
facts  from  which  the  law  is  inferred.  Some  substantial 
matter  of  law  to  be  argued  must  be  stated  in  the  margin. 
Issue  is  joined  in  demurrer,  demurrer  books,  i.e.,  copies  of 
so  much  of  the  pleadings  as  relate  to  the  demurrer,  are 
made  up  and  delivered  to  the  judges,  with  copies  of  the 
points  to  be  argued.  Demurrer  is  entered  in  the  Special 
Paper,  and  heard  by  the  Court  in  banco  («). 

COSTS. 

Each  party  is  entitled  to  the  costs  of  those  issues  found 
for  him,  whether  of  law  or  fact,  but  the  successful  party 
(  ue,,  he  for  whom  the  material  issue  is  found)  is  entitled 
to  the  costs  of  the  cause,  and  he  for  whom  the  material 
issue  of  fact  is  found  to  the  costs  of  the  trial  and  postea. 
If  plaintiff  recovers  a  sum  not  exceeding  20Z.  in  contract, 
or  lOZ.  in  tort,  by  verdict,  judgment,  demurrer,  or  other- 
wise, he  is  not  entitled  to  any  costs  unless  the  judge  certify 
on  record  that  there  was  sufficient  reason  for  bringing 
such  action  in  the  Superior  Court,  or  the  Court  or  a  judge 
allow  such  costs  (t). 

(r)  See  Order  Iviii.,  ante,  p.  300.  as  to  the  new  Rule  upon  this  snb- 

(s)  Order  zzTiii.,  ante,  p.  245.  jeci,  see  Order  1  v.,  ante,  p.  298,  and 

(0  See  ante,  p.  482,  title  "Trial  f       pp.  31,  138,  428,  et  seq. 
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Special  Actions — Ejectment — Replevin. 

ejectment. 

Ejectment.  Writ  of  snmmons  is  directed  to  person  in  possession  by 
name,  and  all  persons  entitled  to  defend  the  possession  of 
the  property  claimed.  The  premises  are  described  in  writ 
with  reasonable  certainty,  and  this  description  supersedes 
the  necessity  of  the  ordinary  pleadings  in  other  actions. 
The  writ  is  in  force  for  three  months  only,  and  may  be 
served  personally  on  tenant  in  possession  anywhere,  even 
abroad,  or  on  his  wife  anywhere,  provided  she  is  living 
with  her  hnsband.  In  case  of  vacant  possession,  it  may 
be  served  by  posting  a  copy  of  the  writ  upon  the  door 
or  other  conspicuous  part  of  the  premises.  Service 
npon  a  child  or  servant  is  good,  if  defendant  afterwards 
acknowledge  that  he  received  it.  Defendant  must  appear 
within  sixteen  days,  and  may,  by  notice,  limit  his  defence 
to  a  portion  of  the  premises  only.  The  issue  may  be  made 
up  immediately  after  appearance,  and  sets  forth  the  par- 
ticulars mentioned  in  the  writ,  date  of  appearance,  and 
the  notice  limiting  the  defence  (if  any). 

REPLEVIN. 

Replevin.  The  pleadings  are : — By  plainti£f —Declaration ;  By  de- 
fendant— Avowry,  if  goods  were  taken  in  his  own  right, 
or  Cognizance,  if  in  the  right  of  another.  ^  By  plainti£f — 
Plea  in  Bar;  by  defendant — Replication;  and  so  on. 
Either  party  at  his  option  may  make  up  the  issue,  give 
notice  of  trial,  enter  record,  and  set  down  cause  for 
hearing. 


An  Analysis  of  Proceedings  in  Chancery. 

BILL  OF  complaint 

Bill  of  Must  be  printed  and  served  within  the  jurisdiction  12 

complaint,  ^ecks  after  filing.    Written  bill  may  be  filed  instead  of 
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printed  bill,  upon  solicitor  filing  same,  undertaking  to  file  Bill  of 
printed  bill  within  14  days  («).  Amendment  of  bill  1  *^"Pi~'»'- 
month  before  answer  or  last  answer  deemed  suflScient,  any 
number  of  times  as  of  course,  or  after  sufficiency  of 
answer  or  last  answer  once,  as  of  course;  more  fre- 
quently, with  special  leave.  Where  order  to  amend 
obtained,  amendment  must  be  within  14  days  from  order. 

APPSABAKCE 

After  service  of  bill  (exclusive  of  day  of  service)  within 
8  days ;  may  be  entered  by  plaintiff  for  defendant  at  the  ex- 
piration of  such  8  days,  but  within  21  days  from  service  (a?). 

INTEIiBOGAXORIBS 

Must  be  filed  within  8  days  from  time  limited  for 
appearance  (y);  any  time  before  appearance;  or,  after 
appearance  within  8  day& 

ANSWEB,  PLEA. 

Within  8  days,  if  plaintiff  does  not  file  exceptions  within 
6  weeks  from  filing  answer ;  or,  if  exceptions  being  filed 
are  jiot  set  down  for  hearing  within  14  days  after  filing 
of  exceptions ;  or  if  (after  filing  further  answer)  plaintiff 
does  not  set  down  old  exceptions  within  14  days,  then 
answer  is  taken  as  sufficient.  Defendant  must  submit 
within  8  days  from  filing  of  exceptions.  To  be  filed  within 
28  days  from  service  of  interrogatories  (z). 

DIBOLAIMEB 

Voluntary  answer  or  plea  to  be  filed  within  14  days 
from  time  within  which  interrogatories  might  have  been 
served.  This  in  effect  amounts  to  30  days  from  service  of 
bill. 

DEMXTBBEB 

To  be  filed  12  days  from  appearance  (a).  Either  party 
may  set  down  demurrer  to  whole  bill  within  12  days ;  to 
part  of  bill,  within  21  days. 

(ii)  Order    xxi.,    ante,    p.    237  ;  (y)  Order  zzxi.,  ante,  p.  252. 

Danieirs  Ch.  Practice,  5th  ed.,  p.  323.  {z)  Order  zxii.,  ante,  p.  239. 

(x)  Order  xii.,  ante,  p.  208.  (a)  Order  xxviii.,  ante,  p.  245. 
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HEARIN0  OF  8XnT. 

Plaintiff  must  either  set  down  cause  on  bill  or  answer^ 
give  notice  of  motion  for  decree,  or  file  replication  within 
1  month  (28  days)  from  last  answer  being  deemed  suffi- 
cient. If  replication  filed  (i.e.  issue  joined),  either  party 
may  apply  at  chambers  for  order  to  take  evidence  viva 
voce  within  (after  issue  joined)  14  days  Q>) ;  evidence  closed 
within  8  weeks  after  issue  joined.  After  evidence  closed, 
any  witness  who  has  been  examined  ex  parte  before  ex- 
aminer, may  be  cross-examined  and  re-examined  before 
the  Court  on  hearing,  on  notice  of  14  days  (c). 

MOnON  FOB  DBOniBE. 

Notice  of  motion  to  be  given  by  plaintiff  to  defendant 
of  not  less  than  28  days ;  plaintiff  sets  out  at  foot  of 
notice  list  of  affidavits  he  intends  to  use.  Defendant  has 
14  days  to  answer  by  filing  affidavits.  Plaintiff  then  has 
7  days  to  file  affidavits  in  reply.  Witnesses  may  be  cross- 
examined  (after  the  expiration  of  the  time  allowed  to  the 
plaintiff  to  file  his  affidavits  in  reply)  on  notice,  within 
14  days.  48  hours'  notice  of  time  and  place  to  witness. 
Cause  to  be  set  down  by  plaintiff  within  remaining  7  days, 
i,e,  within  1  lunar  month  from  notice  of  motion.  After 
decree  or  order  made,  leave  briefs  and  papers  with  regis- 
trar of  the  day,  within  7  days  (d). 

PBOCEEDmaS  IN  CHAMBBBS. 

Decree  or  order  must  be  carried  in  to  chief  clerk's  cham- 
bers in  order  to  be  worked  out  within  (from  entry)  10 
days.  Summons  to  proceed  on  decree  must  be  served  on 
opposite  party  (before  return  of  summons)  2  clear  days. 
The  chief  clerk's  certificate  lies  at  chambers,  for  opinion  ^f 
judge  to  be  taken  on  summons,  for  the  space  of  4  days. 
At  expiration  of  these  4  days,  it  will  be  signed  by  judge 
and  filed.    After  signature  by  judge  and  filing,  certificate 

(6)  Order  xxxvi.,  ante,  p.  264.  (d)  Orders  xxxri.,  xl.,  ante,  pp.  265, 

(c)  Orders  xxxvii.,  xxxviii.,  ante,      275. 
pp.  271,  272. 
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can  be  varied  on  motion  or  stunmons  by  dissatisfied  party 
within  (from  filing)  8  clear  days  (e). 

FUBTHEB  CONSIDEBATION. 

Cause  may  be  set  down  on  farther  consideration  after 
the  expiration  of  8  days  and  within  (from  filing  of  chief 
clerk's  certificate)  14  days  (/). 

APPEAL. 

Decree  must  be  enrolled  as  of  course  (from  being  made) 
within  6  months.  By  special  leave  of  Court,  within  5 
years.  Caveat  against  enrolment  must  be  entered  and  pro- 
secuted within  (after  docket  has  been  left  to  be  signed  by 
the  proper  officer  of  the  Court)  28  days.  Appeal  from 
Vice-Chancellors  and  Masters  of  the  Bolls  to  the  House  of 
Lords,  within  2  years  of  enrolment ;  or  within  14  days 
after  the  first  day  of  the  session  or  meeting  of  Parliament 
next  ensuing  such  2  years  (g). 

REVTVOB. 

Order  to  revive  may  be  obtained  of  course,  which 
becomes  absolute  12  days  after  service. 

COSTS. 

The  costs  of  all  proceedings  in  Chancery  are  in  the 
discretion  of  the  Court.  This  practice  differs  from 
Common  Law  as  well  as  from  the  new  j^ractice  under  the 
Judicature  Acts  (h), 

(e)  Order  liv.,  ante,  p.  296.  Oh.  Prac.  5th  ed.,  p.  1361. 

If)  Order  liii.,  ante,  p.  295.  (A)  See  ante,  pp.   31,   138,    298, 

(J)  38  &  39  Vict.  c.  77,  8.  2 ;  ante,  428,  481,  483. 
pp.  15,  100-103,  159,  168;  Daniell'tf 
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ABATEMENT, 

plea  in,  abolished,  230 

provision  in  substitution  of,  220,  234 

action  not  to  abate  by  death  or  change  of  (larties,  290 

if  cause  survive,  290 

ACCOUNT, 

when  writ  to  be  indorsed  with  claim  for,  195 

application  for,  218 

when  order  to  be  made  for,  218 

with  inquiries  may  be  directed  to  bo  taken  at  any  stage  of  action, 

258 
may  be  taken  before  a  registrar,  138 

ACCOUNT  STATED, 

statement  of  claim,  333 

ACCOUNT  WITH  TRUSTEES^ 
statement  of  claim,  402 

ACTION  (m0  Divobge  Coubt  ;  Joindeb  of  Action  ;  Pasties  to  Action  ; 

TbialX 
all  legal  proceedings  to  be  called  actions,  191 
to  be  commenced  by  writ  of  summons,  192 
except  probably  in  the  Divorce  Court,  307 
proceeds  in  London  if  any  defendant  appears  there,  208 
not  to  abate  in  consequence  of  marriage,  death,  or  bankruptcy  of 

parties,  290 
may  be  commenced  in  any  division  of  High  Court,  1G7, 197 
may  be  transferred  from  one  division  to  another,  292 
may  be  consolidated  as  heretofore,  292 
time-table  of  proceedings  in,  452-458 
analysis  of  previous  proceedings  in,  479-487 

ADDRESS.    8te  Pabtnebs  ;  Solioitobs  ;  Writ  of  Sumjicons. 
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ADMINISTRATION, 

rules  to  be  followed  in  admioiBtering  insolvent  estates,  166 

ADMINISTRATION  OF  ESTATE, 

to  be  taken  in  the  Chancery  Division,  122 
statement  of  claim,  334,  336,  337 
statement  of  defence,  335,  336,  340 
reply,  335,  337,  342 

A  DMINISTRATORS.    See  Exkcotobb. 

ADMIRALTY,  COURT  OF  (see  Collision), 
jurisdiction  of,  18-20 

is  now  part  of  the  High  Court  of  Justice,  18, 101 
appeal  from,  18 

former  pleadiugs  in,  like  those  now  to  be  used  in  every  court,  19 
when  county  courts  have  admiralty  jurisdiction,  19,  37 
rule  of,  respecting  collisions  to*  apply  in  all  courts,  115 

ADMIRALTY  DIVISION, 

business  to  be  assigned  to,  123 
position  of  judge  of,  163 
rules  of,  to  remain  except  as  altered,  172 
wiit  of  summons  in,  192,  312 

affidavit  before  issuing,  198,  199 

mode  of  service,  204,  205 
second  action  in,  199 

when  person  not  named  in  writ  may  appear,  210,  211 
proceedings  in  default  of  appearance,  214,  215 
preliminary  act  to  be  delivered  before  pleading,  232 
in  actions  in  rem,  statement  of  claim  to  be  delivered  in  twelve  days 
from  appearance,  238 

ADMISSIONS, 

either  party  may  give  notice  that  he  admits  any  part  of  the  case  of 

his  adversary,  258 
of  facts  not  denied,  230 
costs  of  refusing,  239 
notice  to  admit,  as  before,  258 
form  of,  258,  330 

AFFIDAVIT, 

when  evidence  may  be  taken  by,  271 

what  to  be  confined  to,  271 

when  to  be  filed,  272 

persons  making,  may  be  cross-examined,  27'^ 

evidence  given  by,  to  be  printed,  273 
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AFFIDAVIT— coniintterf. 

may  generally  be  in  print  or  mannsoript,  or  when  and  what  to  be 

printed,  425, 426 
partly  in  one  and  partly  in  the  other,  273 
as  to  documents,  form  of,  329 
costs  of,  435,  441. 

AGENT, 

statement  of  claim,  342 
statement  of  defence,  843 
reply,  343 

ANCIENT  HISTORY, 

of  our  laws  from  the  time  of  the  Romans,  1-14 

ANNUITY, 

statement  of  claim,  403 
statement  of  defence,  403 
reply,  403 

APPEAL,  COURT  OF  (see  Judges,  Supbrmk  Coubt), 

House  of  Lords  was  abolished  by  the  Judicature  Act,  1873 . .  15, 88, 103 
but  remains  in  existence  till  November,  1876..  15,  89,  159 
so  also  the  Privy  Council,  15, 88, 103, 159 
a  division  of  the  Supreme  Court,  83,  93 
jurisdiction  of,  102, 103 
how  constituted,  160, 161 
when  judge  of  High  Court  may  sit  in,  161 

bishops  or  archbishops  to  be  assessors  to,  in  ecclesiastical  matters,  lOi 
appeals  to,  to  be  by  way  of  re-bearing,  300 

to  be  brought  by  notice  of  motion,  shall  have  the  powers  of  amend- 
ment of  a  court  of  first  instance,  301 
what  party  appealing  must  produce,  302 
how  evidence  to  be  brought  before,  303 
how  application  shall  be  made  to,  304 

APPEALS, 

from  all  divisions  of  the  High  Court,  102, 103 

not  allowed  without  leave,  from  order  by  consent  or  as  to  coats,  130, 

131 
to  be  heard  by  whole  Court  of  Appeal,  or  a  divisional  court  thereof,  132 
in  what  case  a  judge  is  not  to  sit,  132 
to  Court  of  Appeal,  where  subject-matter  is  a  final  order,  shall  be  heard 

by  not  less  than  three  judges,  168 
from  inferior  courts,  129,  170 
to  Court  of  Appeal  to  be  by  way  of  re-hearing,  300 
to  be  brought  by  notice  of  motion,  300 
on  whom  notice  of,  shall  bo  served,  300 


492  INDEX. 

APPEALS— con^wued. 

notice  of  cross  appeal  not  necessary,  901 

what  notice  necessary  instead,  302 
what  party  appealing  must  prodace  to  court,  302 
time  for  appealing,  302,  303 
how  evidence  to  he  hrought  hefore  conrt,  302,  303 
shall  not  he  stay  of  execution  unless  ordered,  303 
time  for,  300-303 

APPEARANCE  (see  Default), 

ordinarily  in  London,  208 

when  in  district  registry,  206 

when  notice  of  appearance  must  he  given,  208 

solicitor  appearing  must  give  address,  208,  209 

also  defendant  in  person,  209 

may  he  set  aside  if  there  is  no  address  or  a  Bctitious  one,  209 

each  partner  must  appear  in  his  own  name,  209 

when  two  or  more  defendants  appear  hy  the  same  solicitor,  209 

solicitor  may  he  attached  for  not  appearing  in  pursuance  of  his  under- 
taking, 209,  211 

when  appearance  may  he  entered,  209 

when  persons  not  named  in  writ  may  appear  in  actions  for  recovery  of 
land,  210 

form  of  memorandum  of,  313 

hy  third  party,  served  with  notice  of  counter-claim,  240 

APPENDICES, 

to  Judicature  Act,  1875 ..  88,  309-398 

ARBITRATION  (see  RjEFiRENCKB), 
statement  of  claim,  404 

ART,  WORKS  OF.    See  Copybight. 

ASSAULT, 

statement  of  claim,  404 
statement  of  defence,  405 
reply,  405 

ASSESSORS, 

may  he  called  in  hy  the  High  Court,  133, 134 
how  trials  with,  to  take  place,  268 

ASSIGNMENT.    /See  Debt;  Cbosb  in  Action. 

ASSIZES  (see  Circuit), 

jurisdiction  of  courts  of,  transferred  to  the  High  Court,  101 
jurisdiction  of  judges  on,  117 
what  judges  to  sit  at,  125 
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ASSIZES--con<tnuer2. 

times  and  places  for  holding,  'may  be  regulated  by  Order  in  Council, 

174-176 
statutes  regulating,  from  ancient  times,  177 

ASSOCIATE, 

when  to  enter  finidngs  of  fact,  268 
certificate  of,  for  entry  of  judgment^  268 

ATTACHMENT.    See  Writ  of  Exbcution. 

ATTACHMENT  OF  DEBTS, 

judgment  debtor  may  be  orally  examined  as  to  debts  owing  to  him, 

286 
debts  owing  by  garnishee  may  be  attached,  286 
service  of  order  on,  or  notice  to  garnishee  shall  bind  debts,  286 
remedy  if  garnishee  does  not  pay,  286 
course  to  be  pursued  if  garnishee  dispute  his  liability,  287 
if  garnishee  allege  third  party  has  claim  to  a  lien  on  debt,  287 
payment  by  garnishee  to  be  a  discharge  as  against  judgment  debtor, 

287 
book  to  be  kept  by  officer  of  court  to  enter  attachments,  288 
costs  of  application  for,  288 
similarity  to,  and  difference  from,  former  practice,  288 

ATTORNEYS  (eee  Solioitobs), 

are  to  be  called  solicitors  of  Supreme  Court,  151, 170 
how  regulations  respecting  are  to  be  adopted,  170 
form  of  pleading, 

statement  of  claim,  405 

statement  of  defence,  406 

reply,  406 

rejoinder,  406 

audit!  querela, 

under  Common  Law  Procedure  Act,  1854 ..  55 

is  now  abolished,  284 

present  procedure  instead  of,  284 

AULA  REGIA, 

established  by  William  the  Conqueror,  6 
Queen's  Bench  supposed  to  have  sprung  from,  6 
chancellor  held  high  rank  in,  6 

AWARD.    See  Refebbkcbs. 

BANK  OF  ENGLAND, 

distringas  by  person  claiming  stock,  288 
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BANKERS, 

action  against,  statement  of  daim,  407 
statement  of  defence,  407  * 
reply,  407 

BANKRUPTCY.    See  Joindeb  of  Action. 

BANKRUPTCY  COURT, 
jurisdiction  of,  24-26 
origin  of,  24 

was  intended  to  be  part  of  the  High  Court  of  Justice,  26,  93,  101 
but  is  not,  26,  84,  93, 101, 165,  166 
though  appeals  from,  lie  to  Court  of  Appeal,  93, 101,  166 
when  county  courts  have  jurisdiction,  26,  36 
provision  as  to  payment  of  unclaimed  dividends,  185 

BARRISTER  (see  Counsel), 

of  what  standing  necessary  to  be  appointed  judge  of  Supreme  Court, 
96,97 

BILLS  OF  EXCEPTION, 
are  abolished,  88,  300 

but  exception  may  be  taken  to  judge's  ruling,  174 
may  be -tendered  in  a  revenue  cause,  463 

BILLS  OF  EXCHANGE, 

decisions  on,  in  courts  of  law  and  equity,  43 
equitable  pleas,  43 
remedy  for  lost  bill,  43 
summary  procedure  on,  44, 193 

has  been  extended  to  county  courts,  44 
cheques,  45 
form  of  pleading, 

statement  of  claim,  343,  345 

statement  of  defence,  344,  408 

reply,  344,  408 

rejoinder,  408 

BILLS  OF  LADING, 

statement  of  claim,  346 
statement  of  defence,  347 
reply,  347 

BISHOPS, 

or  archbishops  to  be  assessors  to  Court  of  Appeal  in  ecclesiaittical 
matters,  104' 

BOND, 

statement  of  claim,  409 
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BOND— con<ini(ee{. 

statement  of  defence,  409 
reply,  409. 

BOOKS, 

and  documents  in  possession  of  any  court  transferred  to  High  Court , 
to  be  dealt  with  as  directed,  153 

BOTTOMRY, 

in  action  of,  copy  of  bond  shall  be  annexed  to  affidavit,  199 

unless  dispensed  with  by  judge,  199 

statement  of  claim^  348 

statement  of  defence,  349 

reply,  350 

rejoinder,  351 


CARRIER, 

statement  of  claim,  409 
statement  of  defence,  410 
reply,  410 

CASE  (see  Spbgial  Cabs), 

may  be  stated  by  judge  for  divisional  court,  129 

slated  by  magistrate,  may  be  heard  before  divisional  court,  129 

CAUSE, 

to  include  any  legal  proceeding  whatever,  155 

CENTRAL  CRIMINAL  COURT, 
original  constitution  of,  177 
is  part  of  the  High  Court  of  Justice,  101,  177 
may  be  regulated  by  order  in  council,  ]  74, 176 
all  commissions  under  Acts  relating  to,  to  be  in  force  till  revoked,  143 

CHAMBERS.    See  Judgeb'  Chambbbs. 

CHANCELLOR,  LORD, 
antiquity  of  office,  6 
sat  in  aula  regia,  6 

merely  administered  common  law  there,  6 
was  originally  almost  invariably  an  ecclesiastic,  8  * 

certain  personal  jurisdiction  of,  reserved,  99 
jurisdiction  of,  with  respect  to  lunatics,  left  untouched,  102 
position  of,  not  affected  except  as  expressly  directed,  154 
when  great  seal  in  commisnon,  commissioners  to  represent  Lord  Chan- 
cellor except  as  to  presidency  of  the  Court  of  Appeal,  154, 155 
with  advice  of  judges  may  fix  fees,  &c.,  178 
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CHANCELLOR  OF  EXCHEQUER, 
not  to  be  judge  of  High  Coart»  154 

CHANCERY,  COURT  OF  (see  Equttt  ;  Equity,  Coubt  of), 
writs  issued  out  of,  in  aocient  times,  7 
is  now  part  of  the  High  Court  of  Justice,  101 
appellate  jurisdiction  of,  now  Tested  in  the  Court  of  Appeal,  103 

CHANCERY  DIVISION  (we  Equity  ;  Equity,  Coubt  of), 
judges  of,  118, 119 
business  to  be  assigned  to,  and  exclusive  jurisdiction  in,  121, 122,459— 

462 
causes  shall  be  heard  before  one  judge,  127 
actions  commenced  in,  to  be  assigned  to  particular  judge  by  marking 

with  his  name,  128-197 
actions  transferred  to,  to  be  assigned  to  particular  judge,  292 
rules  as  to  parties  in,  220 

course  to  be  adopted  in  default  of  appearance,  213,  214 
present  judges  of,  not  bouDd  to  go  circuit,  98 

CHARTERrPARTY, 

statement  of  claim,  351 
statement  of  defence,  352 
reply,  363 
joinder  of  issue,  353 

CHEQUES.    See  Bills  of  Exchange. 

CHOSE  IN  ACTION, 
may  be  assigned,  113 

CHARITABLE  TRUSTS  (see  County  CoubtsX 
within  jurisdiction  of  courts  of  equity,  45 

of  Chancery  Commissioners,  46 
of  county  courts,  46,  451 

CHIEF  BARON  OP  THE  EXCHEQUER, 
certain  pergonal  jurisdiction  of,  reserved,  99 

under  what  circumstances  the  distinction  of   this  office  may   be 
abolished,  120 

CHIEF  JUSTICE  OP  ENGLAND, 

certain  personal  jurisdiction  of,  reserved,  99 

under  what  circumstances  the  distinction  of   this  office   may  be 
abolished,  120 
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CHIEF  JUSTICE  OF  THE  COMMON  PLEAS, 
certain  personal  jurisdiction  of,  reserved,  99 

under  wbat  circumstanoes  the  distinction  of  this  office  may  be 
abolished,  120 

CHRISTMAS  DAY.    See  Time. 

CIRCUIT  (see  Assizes), 

no  existing  judge  compelled  to  go  on,  who  was  not  so  compelled  at 

the  commencement  of  the  Judicature  Acts,  98 
jurisdiction  of  judges  of  High  Court  on,  117 
who  to  go  on,  as  judges,  125 
not  affected  except  as  expressly  directed,  153, 154 
may  be  discontinued  or  altered  by  Order  in  Council,  138, 174,  175 
statutes  regulating,  177 

CITY  OF  LONDON  COURT  (see  County  Coubts), 
how  affected  by  Judicature  Acts,  42 

CIVIL  SERVANTS, 

what  officers  to  be  deemed,  150 

CLAIM.    See  Pleading  ;  Statement  op  Claim. 

COAL  MINES, 

how  regulated,  46 
under  35  &  36  Vict.  o.  96  ..46 

injunction  regarding,  may  be  granted,  either  at  law  or  in  equity,  46, 
47 

COLLISION, 

the  admiralty  rule  to  prevail  in  all  courts,  115 
in  actions  for.  Preliminary  Act  to  be  filed  before  pleading,  232 
statement  of  claim,  354 
statement  of  defence,  355 
reply,  356 

COMMISSIONERS  TO  ADMINISTER  OATHS, 

those  previously  appointed  in  any  one  court,  shall  be  comtnissioners 
in  every  division  of  the  Supreme  Court,  148 

COMMON  LAW, 

as  distinguished  from  statute  law,  1,  2 
as  distinguished  from  equity,  1,  2 
in  what  senses  spoken  of,  2 
administered  by  chancellor  in  aula  regia,  6 
in  conffict  with  equity,  10 

2    K 
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» 

COMMON  LAW— conlinuec/. 
evil  of  this  oonflict,  10, 11 
attempts  to  remedy  it,  11-13 
how  these  attempts  failed,  12,  13 
and  equity  to  be  concurrently  administered,  107 
when  different  from  equity,  rules  of  equity  are  to  prevail,  116 

COMMON  LAW  COURTS  (see  Queen's  Bench,  Common  Fleas,  Ex- 
ohbqusb), 
general  jurisdiction  of,  17,  18 
equitable  powers  conferred  on,  12,  13 
business  to  be  assigned  to,  122,  123,  462,  463 

COMMON  PLEAS,  COURT  OF, 

was  in  practical  existence  at  a  very  early  period,  6 
provision  in  Magna  Cbarta  respecting,  6 
is  part  of  the  High  Court  of  Justice,  17, 101 
peculiar  jurisdiction  of,  17, 18 

COMMON  PLEAS  DIVISION, 
judges  of,  119 

business  assigned  to,  and  exclusive  jurisdiction  of,  17,  18,  84,  122, 
123 

CONFLICT  BETWEEN  LAW  AND   EQUITY  (see  Common  Law; 
Equity), 
in  what  instances  shewn,  10,  43,  48, 75,  82, 115 

CONSOLIDATION  OF  ACTIONS, 
regulations  respecting,  220, 223,  292 

CONSTITUTIONAL  HISTORY, 
of  our  laws,  1-14 

CONTRACT, 

construction  of,  whether  stipulations  are  or  are  not  of  the  essence 

of,  114 
what  denial  of,  in  pleading  implies,  231 

CONTRIBUTION, 

from  third  parties,  how  enforced,  221-224 

CONVERSION, 

of  securities  into  cash  and  cash  into  securities,  184, 185 

CONVERSION  OF  GOODS, 
statement  of  claim,  410 
statement  of  defence  and  oounterKslaim,  410 
reply,  411 
rejoinder,  411 


i 


INDEX.  499 

COPYRIGHT, 

definition  of«  47 

remedies  for  breach  of,  at  law  and  equity,  47 

now  extends  to  designs  and  works  of  art,  47 

CORPORATIONS  (ace  Joint  Stock  Companies), 

would  be  ordered  to  make  discoyery  under  the  Common  Law  Proce- 
dure Act,  1854..  48 
how  writ  to  be  seryed  on,  204 
administration  of  interrogatories  to,  253 

COSTS, 

(In  different  proceedings  see  title  thereof) 
order  by  court  or  judge  as  to,  not  to  be  appealed  against  without 

leaye,  130, 131 
in  actions  which  might  haye  been  tried  in  a  county  court,  138 
to  be  in  discretion  of  court,  298 

except  in  case  of  trial  by  jury,  298 
rules  for,  and  scale,  428-442 
special  allowance  respecting,  443-450 
how  objection  to  taxation  may  be  taken,  450 
taxing  officer  to  administer  oaths,  448 

COUNSEL  (see  Babbibteb), 

signature  of,  unnecessary,  228 
when  fees  to,  allowed  for  settling  pleadings,  &c.,  445 
when  at  judges'  chambers,  445 

COUNTER-CLAIMS  (we  Skt-off), 

may  be  raised  to  settle  whole  matter  in  dispute  between  p&rties,  110, 

111 
and  against  other  persons  as  well  as  the  plaintiff,  221,  222 
whether  such  counter-claim  sound  in  damages  or  not,  228 
what  is  to  be  stated  in,  229 
title  of  defence  when  they  are  raised,  239 
appearance  by  person  seryed  with,  240 
may  be  ordered  to  be  raised  in  a  separate  action,  240 
judgment  may  be  giyen  for  defendant  for  balance  due  to  him,  240 

difficulties  which  may  arise  uoder  this  rule,  241 
in  inferior  courts,  152 

COUNTY  COURTS  (see  District  Rboi^tbab), 
jurisdiction  of,  29,  42 
when  established,  29 
early  acts,  30 

what  actions  can  be  tried  io,  31 
common  law  jurisdiction,  30, 32 

2  K  2 
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COUNTY  COURTS— con<mtt«f. 
equitable  jurisdiction,  32,  36 

suits  by  creditors,  33 

execution  of  trusts  and  relief  of  trustees,  33,  34 

foreclosure,  33 

specific  performance,  33 

infants,  34 

partnerships,  34 

injunctions,  34 

under  the  Partition  Act,  35 

Married  Women's  Property  Act,  3G 

appeal  from,  36 
jurisdiction  in  bankruptey,  36 
jurisdiction  in  probate,  37 
jurisdiction  in  admiralty,  37-41 
jurisdiction  under  Agricultural  Holdings  Act,  41 
judges  of,  could  not  exercise   legal  and  equitable  powers  at  same 

time,  41 
but  can  now,  under  Judicature  Acts,  42, 152, 153 
counter-claims  in,  152 
appeals  from,  to  High  Court  of  Justice,  129 
enactments  respecting  appeals  from,  may  be  applied  to  iuferior  courts, 

170 
new  rules  respecting,  451 

COURTS  OP  liAW  (see  Each  under  its  own  Title), 
are  made  part  of  one  Supreme  Court,  82,  93 

CRIMINAL  PROCEEDINGS, 

excepted  from  the  rules,  130,  307 
former  procedure  in,  to  remain,  173 

CROWN  CASES  RESERVED, 

may  be  heard  before  ^ve  judges  of  the  High  Court,  130 
old  procedure  in,  to  remain,  173,  307 

DAMAGES, 

right  of  assessing,  formerly  exclusively  pertained  to  the  common  law 

courts,  10,  48 
would  be  assessed  by  courts  of  equity  under  Cairns'  Act,  12,  48 

but  only  where  an  injunction  would  be  granted,  49 
how  to  be  ascertained,  213 

when  several  defendants,  249 
writ  of  inquiry  to  assess,  213,  248 

DEATH  OF  PARTIES, 

action  not  to  be  abated  by,  290 
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DEATH  OF  PARTIES— cofi^iwafrf. 
if  cause  of  action  survive,  290 
proceedings  in  case  of,  290 

DEBT, 

may  be  assigned,  113 
imprisonment  for,  476 

DEFAULT, 

of  appearance,  211-216 

in  the  case  of  infants  and  lunatics,  211,  215 

when  writ  specially  indorsed,  212 

when  only  some  of  several  defendants  appear,  212,  215 

when  claim  is  for  liquidated  demand,  212 

when  for  unliquidated  demand,  213 

in  an  action  for  recovery  of  land,  213 

mesne  profits,  213 
in  chancery  and  probate  actions,  213 
in  admiralty  actions  in  rem,  214,  215 
when  writ  is  indoised  with  a  claim  for  account,  218 
of  pleading,  248-251 

on  part  of  plaintiff  may  enable  defendant-  to  have  action  dismissed,  248 
on  part  of  defendant  when  claim  is  for  liquidated  demand,  248 
when  only  some  of  several  defendants  plead,  248 
when  claim  for  detention  of  goods  and  damages,  248 
when  claiming  for  liquidated  and  unliquidated  damages,  249 
when  claim  for  recovery  of  land,  249 

when  for  mesne  profits  also,  249 
in  probate  actions,  249 
in  other  cases,  249,  250 

judgQient  by  default  may  be  set  aside  on  terms,  250 
of  appearance  at  trial,  267 

DEFENCE  {see  Pleading), 

to  be  delivered  within  eight  days  from  statement  of  claim,  239 
how  framed  when  there  is  a  counter-claim  raising  question  between 
third  parties,  239 

DELIVERY.    See  Wbit  or  EiaouriON. 

DEMURRER, 

any  party  may  demur,  245,  401 

what  to  be  stated  in,  246 

form  of,  246,  385 

when  demurrer  and  defence  to  be  combined,  246 

demurrer  and  plea  at  same  time  by  leave  of  judge,  246 

effect  of  not  entering  demurrer  for  agreement,  246,  247, 248 
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DBMURRE  R— continued. 

no  amendment  allowed  without  leave  and  paying  coats,  247 

ooBts  of,  247 

effect  of  demurrer  being  allowed  or  overruled,  247 

form  of,  385 

form  of  entry,  for  argument,  385 

DEPOSITIONS, 

to  be  filed  in  court,  271,  272 
when  to  be  printed,  425 

DESIGNS.    See  Coptbight. 

DISCONTINUANCE, 

plsdntiff  may  discontinue  by  notice  and  paying  costs,  at  any  time 

before  reply,  87,  241 
but  not  afterwards  without  leave,  87,  238,  242 

DISCOVERY  (see  Inspection  of  Pbemises;  Intebbogatobiss), 
is  divided  into  three  heads,  49 
first,  called  discovery,  or  the  power  of  ascertaining  what  documents 

are  in  the  adversaries'  possession,  49 
second,  inspection,  or  the  right  of  seeing  and  taking  copies  of  such 

documents,  50 
third,  interrogatories,  or  questions  to  be  answered  by  the  opposite 

side,  51 
how  exercised  formerly,  49-53,  481 
any  party  may  be  called  on  to  produce  any  document  referred  to  in 

his  pleadings  or  affidavits,  254,  255 
form  of  such  notice,  254,  330 
mode  of  inspection  afterwards,  255 

application  for  order  of  inspection  to  be  made  to  a  judge,  256 
person  disobeying,  to  be  liable  to  attachment,  256 

also  solicitor  who  neglects  to  inform  client  thereof,  256 

DISTRESS, 

statement  of  claim,  411 
statement  of  defence,  412 
reply,  412 

DISTRIBUTION  OF  BUSINESS, 

among  different  divisions  of  the  High  Court,  121,  459^76 

plaintiff  (subject  to  rules)  may  choose  which  division  he  will  sue  in, 

167, 197 
but  the  action  may  be  transferred,  125,  168,  292 

DISTRICT  REGISTRAR, 

who  may  be  appointed,  135 
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DISTRICT  REGISTRAR— cemfinticrf. 

some  registrars  of  oouDty  courts  have  been  appointed,  169,  170 
may  administer  oaths,  and  perform  such  duties  as  may  be  assigned, 

136 
accounts  and  inquiries  may  be  referred  to,  138 
two  persons  may  be  joint,  169 
shall  be  officer  of  Supreme  Court,  169 
shall  exercise  all  the  authority  of  a  master,  when  action  jwoceeds  in 

district  in  registry,  261 
may  refer  matters  to  a  judge,  262 
appeal  from,  262 

DISTRICT  REGISTRIES, 
may  be  established,  135 
order  establishing  them,  169,  461 
each  shall  have  a  seal,  136 
power  to  remove  proceedingSi  137 
writ  issued  out  of,  196 

when  action  proceeds  in,  all  proceedings  to  be  taken  in,  260 
and  final  judgment  entered  in,  261 
when  office  copies  transmitted  from  London,  261 
when  costs  taxed  in,  261 
when  action  proceeds  in,  registrar  shall  exercise  the  authority  of  a 

master,  261 
when  actions  may  be  removed  from,  262-264 

DISTRINGAS.     See  Wbit  op  Execution. 

DISTRINGAS  NUPER  VICE  COMITBM.    See  Writ  op  Exbcutiok. 

DIVISIONAL  COURTS, 

High  Court  of  Justice  divided  into,  118 

exercise  the  powers  of  the  High  Court,  126 

senior  judge  present,  is  president  of,  126 

for  common  law  business,  126, 127 

fur  chancery,  probate,  and  admiralty  business,  127,  128 

may  hear  appeals  from  inferior  courts,  129 

may  hear  cases  and  points  reserved  by  any  judge  of  the  High  Court, 

129 
any  member  of  the  High  Court  may  sit  at  one  time,  126 

or  of  the  Court  of  Appeal,  132 
actions  may  be  transferred  from  one  to  another,  292 
jurisdiction  and  practice  in,  45^-475 
time  table  of  procedure  in,  462-468 
appeals  from,  102,  103 

DIVORCE  COURT, 
jurisdiction  of,  21-*23 
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DIVORCE  OOTJRT— continued. 
when  established,  21 
judges  of,  22 

is  now  part  of  High  Ooart  of  Justioe,  23, 101 
bat  its  old  rules  and  forms  remain  unaltered,  23,  85,  307 
has  the  power  of  declaring  that  any  person  is  legitimate,  67-70 
or  a  natural  bom  subject  of  the  realm,  69 
business  to  be  assigned  to,  123 

DOCUMENTS.    See  Admission  ;  Books. 

DURHAM, 

court  of  pleas  at,  145, 155 
form  and  commencement  of  actions  in,  191 
remuneration  of  prothonotaries  of,  181 

no  longer  a  county  palatine  so  far  as  issuing  commissions  of  assize, 
155 

ECCLESIASTICAL  COURT, 

when  first  separated  from  lay  court,  5 
law  administered  in,  6 

EJECTMENT  (see  Fobfeitube;  Rkcovebt  of  Land), 
under  Common  Law  Procedure  Act,  53 
no  equitable  defence  in,  53 

till  given  by  Judicature  Acts,  53 
when  brought  by  mortgagees,  53 
when  persons  not  named  in  writ  may  apixar,  210 
defendant  in,  need  not  plead  his  title,  230 
unless  it  is  merely  equitable,  230 

ELECTION  PETITIONS, 
what  judges  to  try,  125 

ELEGIT.    See  Wbit  of  Exboqtion. 

EQUIPMENT  OF  SHIP, 
statement  of  claim,  356 
statement  of  defence,  357 
reply,  358 
rejoinder,  358 

EQUITABLE  PLEADING, 

at  common  law,  did  not  exist  formerly,  10, 11,  54 

was  introduced  by  Common  Law  Prooedore  Act,  54 

why  less  beneficial  than  intended,  12,  54 

when  allowed,  54-56 

proviso  against  abuse  in,  56 

an  equitable  defence  may  be  set  up  in  any  court,  107, 108 
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EQUITABLE  WASTE.     See  Waste. 

EQUITY  (see  Equity,  Coubt  of), 

how  distinguished  from  common  law,  1,  2 

conflict  with  the  common  law,  8-10 

and  law  to  he  ooncarrently  administered,  107 

rules  of,  to  prevail  when  in  conflict  with  the  rules  of  common  law,  115 

EQUITY,  COURT  OF  (see  Chanckby,  Coubt  of,  Chanceby  Division), 
parliament,  anciently  exercised  functions  of,  7 
first  exercised  jurisdiction  over  uses  and  trusts,  9 
restrained  suitors  from  proceeding  in  the  courts  of  common  law,  9 
disputes  hetween  judges  of,  and  the  common  law  judges,  9, 10 
evil  of  difference  of  procedure  in,  and  in  courts  of  common  law,  9,  10 
attempts  to  remedy  it,  11-13, 16,  17 
how  these  attempts  failed,  12 
general  jurisdiction  of,  15-17 

ERROR  (see  Appeals), 

proceedings  in,  are  abolished,  300 

ESSENCE  OF  C0NTRAC1\ 
what  stipulations  are  of,  114 

EVIDENCE  (lee  Affidavits), 

was  formerly  oral  in  common  law  courts,  72 

but  exclusively  by  affidavit  in  courts  of  equity,  72 

afterwards  oral  evidence  admitted  in  courts  of  equity,  73 

but  under  great  disadvantages,  73 
will  now  ordinarily  be  oral  in  all  courts,  88,  271 
though  certain  facts  may  be  proved  by  affidavit,  88,  271 
depositions  or  affidavits  to  be  read  as  before,  173 
oral  examination  in  trials  by  jury,  to  remain  as  before,  173,  27  J 
when  by  affidavit,  271 

to  what  facts  affidavits  shall  be  confined,  271-273 
persons  making  affidavits  may  be  cross-examined,  271-273 
how  to  be  brought  before  Court  of  Appeal,  303 

EXCEPTIONS  (see  Bill  of  Exceptionb), 
bills  of,  are  abolished,  88,  300 
may  be  taken  to  judge's  ruling,  174 
not  to  be  taken  to  an  affidavit  in  answer  to  interrogatories,  254 

EXCHANGE, 

statement  of  claim,  412 
statement  of  defence,  413 
reply,  413 

EXCHEQUER, 

office  of,  receipt  of,  not  affected,  154 
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EXCHEQUER  CHAMBER,  COURT  OF, 
is  abolished,  18 
jurisdiction  of,  is  vested  in  the  Court  of  Appeal,  103 

EXCHEQUER,  COURT  OF, 

was  in  practical  existence  at  a  very  early  period,  6 

peculiar  jurisdiction  of,  18 

is  part  of  the  High  Court  of  Justice,  101 

EXCHEQUER  DIVISION, 
judges  of,  119 

business  to  lie  assigned  to,  and  exdusiye  jurisdiction  in,  123 
proceedings  on  revenue  side  of,  excepted  from  rules,  307 

EXECUTION  (see  Judgment  ;  Writs  of  Execution), 
for  recovery  of  money,  279 
for  payment  of  money  into  court,  279 
for  recovery  of  land,  279 

for  recovery  of  property  other  than  land  or  money,  279 
for  requiring  a  person  to  do,  or  abstain  from  doing  any  act,  280 
against  partners,  280 
not  to  be  issued  without  producing  judgment  to  officer  of  court,  281 

nor  without  filing  a  prsecipe,  281 
how  to  bo  indorsed,  281 

party  entitled  to,  may  levy  poundage  and  expenses,  282 
may  be  issued  at  any  time  within  six  years  of  judgment,  283 
but  not  afterwards  without  leave,  283 
old  forms  of,  not  taken  away,  284 

EXECUTORS  AND  ADMINISTRATORS, 

claims  by  or  against,  must  be  indorsed  on  writ,  194 
may  sue  without  parties  beneficially  interested,  219 
but  such  parties  may  be  joined  by  order  of  the  court  or  a  judge,  219, 

220 
what  claims  may  be  joined  with  claims  by  or  against,  225,  226 
in  actions  by,  the  right  to  sue  must  be  specifically  denied  by  defen- 
dant, 229 

FALSE  IMPRISONMENT, 
statement  of  claim,  358 
statement  of  defence,  359 
reply,  360 

FEES  (see  Cobtb), 

to  be  fixed  by  Lord  Chancellor  and  judges,  178 

FEUDAL  SYSTEM, 

introduced  by  the  Normans,  4 
leading  principles  of,  4,  5 
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FIERI  FACIAS.    See  Writ  op  Execution. 

FIUM.    See  Vabtjsieeb. 

FORECLOSURE, 

statement  of  claim,  360 
defence  and  counter-claim,  361 
reply,  364 

FOREST  LAWS, 

introduced  by  the  Normans,  5 

FORFEITURE, 

of  leases  or  landed  property,  56 

courts  of  equity  almost  always  relieved  against,  56-58 

till  restrained  by  statute,  57 
but  would  not  relieve  against  forfeiture  for  non-insurance,  57 

till  enabled  to  do  so  by  the  legislature,  57 
which  power  was  extended  to  courts  of  common  law,  58 

FORGERY, 

of  any  stamps  for  fees  under  these  Acts,  180 

FORMl  PAUPERIS, 

persons  admitted  to  sue  in,  464,  465 
costs  in  actions  in,  464,  465 

principles  respecting,  applicable  to  the  Chancery  and  Common  Law 
Divisions,  464 

FORMS  OP  PLEADING.    See  Plbadino. 
See  Table  of  Contents  to  Appendix  C,  310 
Table  of  Contents  to  Chap.  YL,  400 

and  the  various  titles  in  Index,  such  as  "  account  stated,'*  '*  ad- 
ministration of  estates,"  &c.,  Sec 

FRAUD, 

statement  of  claim,  366 
statement  of  defence,  366 
reply,  367 

FRAUDS,  STATUTE  OF, 
must  bo  pleaded,  231 

FRIENDLY  SOCIETIES, 

laws  relating  to  friendly,  provident,  and  industrial  societies,  58,  59 
county  court,  jurisdiction  in,  58,  59 

GARNISHEE.    See  Attachment  of  Debts. 
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GOOD  FRIDAY.     SeeTiUK. 

GUARANTEE, 

statement  ol'  claim,  367 

statement  of  defence,  413 

reply,  413 

counter-claim,  setting  up  breach  of,  408- 

reply,  408 

rejoinder,  408 

GUARDIAN, 

infjEUits  and  lunatics  to  defend  by,  220,  227 

if  they  do  not  appear,  plaintiff  may  apply  for  appointment  of,  21 L 

HIGH  COURT  OF  JUSTICE, 

is  a  division  of  the  Supreme  Court,  83,  93 

is  a  superior  court  of  record,  84 

comprises  all  the  superior  courts  of  law  and  equity,  84 

how  constituted,  93-96,  160 

qualiBcation  of  judges,  96 

jurisdiction  of,  100 

transfer  of  pending  business  to,  105 

jurisdiction  of  judges  of,  on  circuit,  117 

divisions  o(  118 

may  be  altered  by  order  in  council,  120 

judge  of  one  division  may  sit  in  another,  118 

distribution  of  business  among  the  different  divisions  of,  121, 123 

when  judge  of,  may  sit  in  Court  of  Appeal,  161 

HOUSE  OF  LORDS.    See  Appeal,  Ooubt  op. 

HOUSES  OF  PARLIAMENT.    See  Pabliambint. 

HUSBAND  AND  WIFE  (see  Mabbiagr  ;  Mabbieo  Woman), 
service  of  writ  on,  203 

claims  by  or  against  both  may  be  joined  with  claims  by  or  against 
either  separately,  225 

IMPRISONMENT  l^XJR  DEBT, 
rule  as  to,  remains  unaltered,  476 

INDORSEMENT.    See  Wbit  op  SimiiONB. 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
laws  relating  to,  59 
county  court  jurisdiction  in,  59 
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INFANTS, 

rales  of  eqnity  as  to  custody  and  education  of,  are  to  prerail,  115 

service  of  writs  on,  20J  '' 

proceedings  in  default  of  appearance  by,  211 

how  they  may  sue,  220 

when  party,  no  special  case  to  be  stated  without  leave,  259,  260 

INFERIOR  COURTS, 

appeals  from,  to  High  Court  of  Justice,  129, 170 

jurisdiction  may  be  granted  to,  under  order  in  council,  152 

equity  and  admiralty  jurisdiction  in,  152 

counter  claims  in,  162 

transfer  of  actions  from,  153 

rules  of  law  in  Judicature  Act  to  apply  to,  153 

therefore  law  and  equity  will  bo  administered  concurrently, 
153 
enactments  relating  to  appeals  from  county  courts  may  be  applied 
to,  170 

INJUNCTIONS. 

could  formerly  only  be  granted  in  courts  of  equity,  59 

the  power  of  ^rranting  has  in  many  instances  been  extended  to  courts 

of  law.  59 
shall  not  be  granted  to  restrain  any  proceedings  in  the  Supreme  Court, 

109 
but  the  court  itself  may  direct  a  stay  of  proceeding,  109 
may  be  granted  by  interlocutory  order,  1 14 

INQUIRIES, 

may  be  directed  at  any  stage  of  proceedings,  259 

INQUIRY.    Bee  Wbit  op  Execution. 

INSOLVENT  ESTATES, 
administration  of,  166 

INSPECTION  OF  DOCUMENTS.    See  Dibcovbbt. 

INSPECTION  OP  PREMISES,  &c., 

right  of,  first  granted  in  Queen  Anne*s  reign,  60 
extended  by  Common  Law  Procedure  Acts,  60 

INSURANCE, 

statement  of  claim,  414 
statement  of  defence,  414 
reply,  415 

INTEREST  SUIT, 

statement  of  claim,  368 
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INTEREST  SUIT— am^mwed 
statement  of  defence,  368 
reply,  369 

INTERLOCUTORY  PROCEEDINGS  {see  Injunctions  ;  Mandamus), 
to  be  taken  in  division  to  which  cause  is  attached,  167 
orders  may  be  made  for  the  custody  of  matters  in  litigation,  293 
on  the  sale  of  perishable  articles,  293 
on  the  delivery  up  of  property  claimed  on  the  amount  of  alleged  lien 

being  paid  into  court,  294 
appeal  from  interlocutory  order,  303 

INTERPLEADER, 
necessity  for,  61 

formerly  no  remedy,  but  bill  of  interpleader,  6 1 
first  statute  respecting,  61 
relief  to  sheriffs  and  other  officers,  62,  63 

to  other  parties,  63,  64 
under  Common  Law  Procedure  Act,  1860 ..  64 
county  courts  have  jurisdiction  in,  65 
will  be  allowed  in  case  of  a  disputed  assignment  of  a  chose  in  action, 

113 
practice  as  to,  will  apply  to  all  divisions  of  High  Court,  191 
though  bill  of  interpleader  still  remains,  192 

INTERPRETATION  OP  TERMS, 
of  Act,  1873..  155 
of  rules  in  schedule  to  Act,  1875 ..  308 

INTERROGATORIES  (»ce  Dibcovbby), 

may  now  be  administered  without  leave,  88,  252 
at  any  time  before  the  close  of  the  pleadings,  252 
costs  to  be   borne   by  party  administering    them   improperly    or 

unnecessarily,  253 
form  of,  253,  328 
to  a  body  corporate,  253 
if  objectionable,  may  be  struck  out,  253 
to  be  answered  within  ten  days,  253 
answer  to  be  printed  if  more  than  three  folios,  254 
form  of  answer,  254,  329 
person  not  answering,  liable  to  attachment,  256 
or  to  lose  his  action,  256 
part  of  answer  to,  may  be  put  in,  256 

objection  to  this  rule,  257 

ISSUES, 

may  by  Common  Law  Procedure  Act  be  disposed  of  by  court  without 
a  jury,  65 
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ISSUES^eoittinued. 

this  provision  has  been  hudlj  ever  need,  66 

may  be  ordered  to  be  prepared  by  judge,  if  not  enfficiently  defined  by 
pleadings,  243 

JOINDER  OF  ACTION, 

almost  any  causes  of  action  may  be  joined  together,  86,  225 
though  separate  trials,  may  be  ordered  by  the  court,  86,  225,  226 
probate,  admiralty,  or  divorce  causes,  cannot  be  joined  with  other 

suits,  86 
no  cause  of  action  to  be  joined  with  ejectment  except  claim  for  mesne 

profits  or  arrears  of  rent,  225 
claims  by  and  against  husband  and  wife  may  be  joined  with  claims  by 

or  against  either  separately,  225 
claims  by  trustee  in  bankruptcy  not  to  be  joined  with  claims  by  him 

in  any  other  capacity,  225 
claims  by  or  against  executors  may  be  joined  with  claims  against  them 

personally,  if  they  relate  to  the  deceased^s  estate,  225 
claims  by  plaintififs  jointly,  may  be  joiued  with  separate  claims  by 

any  of  them  against  the  same  defendant,  225 

JOINDER  OP  ISSUE.    See  Plbadino. 

JOINDER  OP  PARTIES.    See  Pabtibs  to  Actions. 

JOINT  STOCK  COMPANIES, 
regulations  respecting,  65 

register  of,  may  be  rectified  by  courts  of  law  or  equity,  66 
how  wound  up,  66 

exclusive  jurisdiction  in  winding  up,  461 
appeal  in  winding  up,  302 

JUDGES, 

of  the  High  Ooart  of  Justioe,  93-95, 119 

of  the  Court  of  Appeal,  160 

resignation  of,  96 

qualification  of,  96 

tenure  of  office  of,  162 

not  to  sit  in  the  House  of  Commons,  152 

precedence  of,  94, 162 

titles  of,  and  how  to  be  addressed,  94,  95 

which  exempted  from  sitting  at  nisi  prius,  &c.,  98 

salaries  of,  99, 100 

pensions  of,  99, 100 

to  be  assigned  to  the  different  divisions  of  the  High  Court,  118,  119 

who  to  go  on  circuit,  125 

who  to  try  election  petitions,  125 


512  INDEX. 

J  UDGES— coniinuerf. 

what  powers  may  be  exerolaed  by  any  one,  in  court  or  at  chambers,  126 

senior  present,  is  president  of  any  divisional  ooart,  126 

any  one  may  reserve  case  or  point  for  divisional  court,  129 

order  of,  by  consent,  or  as  to  costs,  not  to  bo  subject  to  appeal  without 

leave,  130, 131. 
when  one  may  sit  for  any  other,  131 
power  of  one  in  Court  of  Appeal,  131 

councils  of,  shall  assemble  ev^ery  year  to  consider  procedure,  &c.,  142 
when  a  member  of  High  Court  may  sit  in  Court  of  Appeal,  161 
officers  to  be  assigned  to,  147 
patronage  of  existing,  preserved,  150 

JUDGES'  OHAMBBRS, 

a   judge  may  exercise  jurisdiction  in,  which  could  heretofore   be 
I  exercised  by  a  single  judge,  120 

applications  at,  296 

what  business  may  be  transacted  by  masters,  296 

appeal  from  decision  at,  to  full  court,  297 

extra  allowance  for  costs  at,  444 

attendance  of  coimsel  not  to  be  charged  unless  certified,  445 

JUDGMENT, 

in  default  of  appearance,  267 
may  be  entered  at  trial  by  direction  of  judge,  267 
but  not  afterwards  without  order  of  court  or  judge,  267 
to  be  entered  at  trial  by  associate,  268 
to  be  obtained  by  motion,  275 
notice  of  motion  to  be  given,  275 
when  action  to  be  set  down  for,  275 
motion  may  be  made  to  set  aside,  275,  276 
may  be  moved  without  leave,  276 
when  to  be  made,  276 
no  action  set  down  for  judgment  after  one  year,  without  leave,  277 
motion  for,  may  stand  over,  277 

on  determination  of  some  of  the  questions  in  dispute,  277 
entry  o^  278 
date  of  entry,  278 

of  nonsuit,  same  effect  as  judgment  on  merits,  279 
how  to  be  enforced  for  recovery  of  money,  279 

for  payment  of  money  into  court,  279 

for  recovery  of  land,  279 

for  recovery  of  any  other  property,  279 

for  requiring  a  person  to  do  any  act  otherwise  than  paying 
money,  280 

against  partners,  28  J 
to  be  shown  to  officer  issuing  execution,  281 


INDEX.  513 

JUDGMENT— conh'nueei. 

'  exeoutioii  may  isaue  within  six  yean  frotn,  283 
but  not  afterwards  without  leave,  283 
forms  of,  386-388 

JUDICIAL  OOMMITOEE  OP  THE  PRIVY  COUNCIL.    See  Appeal, 

COUBT  OF. 

JURISDICTION, 

of  existing  courts  preserved,  84 

of  the  High  Court  of  Justice,  101 

of  the  Court  of  Appeal,  102,  103 

of  the  Lord  Chancellor  and  Lords  Justices  in  respect  of  lunatics, 

102, 162 
of  judges  of  High  Court  on  circuit,  117 
of  judge  at  chambers,  126,  296 
of  masters,  296 

JURY, 

formerly  pertained  to  courts  of  common  law  exclusively,  66 

may  now  be  summoned  by  courts  of  equity,  67 

sittings  for  trial  by,  to  be  held  continuously  as  far  as  practicable,  118 

oral  examination  in  trials  by,  to  remain  as  before,  173 

issues  to  be  submitted  to,  as  before,  174 

exception  may  be  entered  to  judge's  direction  to,  174 

LANCASTER,  COUNTY  PALATINE  OP.    See  Officers  ;  Palatine 

COUBTS. 

Queen's  Counsel  o(  not  to  be  affected  in  precedence,  &c.,  145 
position  of  Chancellor  of,  not  affected,  except  as  expressly  directed, 

154 
duties  of  prothonotaries  of,  145 
provisions  as  to  fee  fund,  180 
no  longer  county  palatine  so  far  as  respects  issuing  commission  of 

assize,  155 
form  and  commencement  of  actions  in,  195 

LAND.    See  Regovebt  of  Land. 

LANDLORD  AND  TENANT, 
statement  of  claim,  369,  377,  415 
statement  of  defence,  378,  415 
reply,  378,  416 
rejoinder,  379 

LAW  AND  EQUITY.    See  Confijct  rbtwbbm  Law  and  Equity. 

LAWS  OF  ENGLAND, 

divided  into  common  law  and  statute  law,  1 

2  L 
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LA.WS  OF  ENGLAND— oofi<tni«e(i. 

sometimes  said  to  be  divided  into  oommon  Law,  equity,  and  statate 

law,  2 
history  of,  2-11 

really  commence  with  the  Bomans,  3 
how  affected  by  the  Saxons  and  Danes,  3 
how  altered  by  the  Normans,  3-6 
snbseqaent  history  respecting,  6-14 

LAWS.    /See  GoHHON  Law  ;  Equity. 

LEAVE  TO  DEPEND, 

where  writ  specially  indorsed,  216 

may  be  obtained  on  affidavit,  or  by  paying  money  into  court,  216 

objection  to  defendants  not  being  allowed  to  defend  without  leave^  217 

LEGITIMACY, 

mode  of  establishing,  67-70 

or  that  a  person  is  a  natural-bom  subject  of  the  crovm,  69 

LIEN.     5ed  Patmekt  into  Ooubt. 

LIMITATIONS,  STATUTE  OF, 

does  not  apply  to  a  claim  by  a  cestui  que  trust  against  his  trustee,  112 
must  be  pleaded,  230 

LIQUIDATED  DAMAGES.    See  Pknaltiks. 

LIQUIDATED  DEMAND.    See  Dbfault. 

LOCAL  VENUE.    8ee  Vknub. 

LORD  CHANCELLOR.    8te  Chancellor,  Lokd. 

LORD  CHIEF  BARON  OF  THE  EXCHEQUER.     See  CnisF  Baron 
OF  THE  Exchequer. 

LORD  CHIEF  JUSTICE  OF  ENGLAND.     See  Chiep  JtrsricE  or 
England. 

LORD  CHIEF  JUSTICE  OF  THE  COMMON  FLEAS.     See  Cbxbf 
Justice  of  the  Common  Pleas. 

LORD  TREASURER, 

no  longer  to  exercise  judicial  functions,  154 

LORDS  JUSTICES, 

ordinary  jurisdiction  of,  vested  in  Court  of  Appeal,  102 

present,  to  be  judges  of  Court  of  Appeal,  161 

jurisdiction  of,  over  lunatics,  by  whom  to  be  ezerdsed,  162, 163 
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LUNATICS, 

jnrifldiction  of  Lord  Cfaanoellor  and  Lords  JoBtioes  respecting^  102, 162 

secretary  to  visitors  of,  abolished,  185 

service  of  writ  on,  203 

proceedings  in  default  of  appearance,  211,  215 

how  to  sue  and  be  sued,  227 

when  party,  no  special  case  to  be  stated  without  leave,  259,  260 

MALICIOUS  PROSECUTION, 
statement  of  claim,  416 
statement  of  defence,  416 
reply,  417 

MANDAMUS, 

familiar  to  common  law  courts  from  ancient  times^  70 

action  for,  fiist  introduced  by  Common  Law  Procedure  Act,  1854 ..  70 

what  this  action  has  been  held  to  lie  for,  70^  71 
prerogative  writ  of  mandamus  left  unaltered,  71 
may  be  granted  b>  an  interlocutory  order,  114 

MARRIAGE  («ee  Husband  and  Wifb  ;  Mabbied  Womah), 
effect  of,  pendente  lite,  290 

MARRIED  WOMEN, 
service  of  writ  on,  203 
how  to  sue,  220 

when  party,  no  special  case  to  be  stated  without  leave,  259,  260 
acknowledgments  of,  not  to  be  taken  before  a  master  or  registrar,  297 

MARSHAL, 

office  of,  not  interfered  with,  145 

MASTER  AND  SERVANT, 
statement  of  claim,  419 
statement  of  defence,  419 
reply,  419 

MASTER  OP  THE  ROLLS, 

is  a  judge  of  the  High  Court, — 

jurisdiction  of,  in  regard  to  records  untouched,  102 
also  certain  personal  jurisdiction,  99 
under  what  circumstances  the  distinction  of  this  office  may  be  abol- 
ished, 120 

MASTERS, 

of  different  conrtff,  transferred  to  the  Supreme  Court,  143, 144 
their  rank,  salaries,  frc,  being  unaltered,  144 
may  exercise  all  the  jurisdiction  of  a  judge  at  chambers,  except  in 
certain  matters,  296,  297 

2  L  2 
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MASTERS-HMmfmueef. 

may  refer  matter  to  judge,  297 
appeal  from  decision  of,  297 

MATRIMONIAL  AND  DIVORCE  COURT.    See  Divobck  Coubt. 

MAYOR'S  COURT, 

how  affected  by  Judicature  Acts,  42 

MERCHANDISE  MARES, 
law  respecting,  71 
remedies  for  piracy  of,  in  courts  of  law  and  equity,  72 

MERGER, 

no  meiiger  at  law  where  there  is  none  in  equity,  112 

MESNE  PROFITS, 

with  what  a  claim  for,  may  be  joined,  225 
effect  of  indorsing  claim  for,  on  writ,  249 

MIDDLESEX  (see  Vbnub), 

sittings  in,  for  trial  by  jury  to  be  held  continuously  as  feir  as  prac- 
ticable,  118 

MINES  AND  MINERALS, 
statement  of  claim,  418 

MISDIRECTION, 

new  .trial  not  to  be  granted  for,  unless  substantial  wrong  has  been 
caused  thereby,  274 

MISJOINDER  OF  PARTIES.    See  Pabtdm  to  Actions. 

MONTH, 

means  a  calendar  month,  299 

MORTGAGE, 

redemption  or  foreclosure  of,  assigned  to  Chancery  Division,  122 
when  action  can  be  brought  by  mortgagor,  113 
when  mortgagee  entitled  to  his  costs,  298 

MOTION  (see  Judgment,  New  Tbial), 
what  application  to  be  made  by,  295 
when  order  or  rule  to  shew  cause  shall  be  granted,  295 
Vhen  notice  of,  is  to  be  given,  295 
what  notice  necessary,  295 
when  notice  to  be  given  to  third  parties,  295 
hearing  of,  may  be  adjourned,  295 

notice  of,  may  be  served  with  writ  of  summons,  by  leave,  296 
appeal  from  decision  at  chambers  to  be  made  by,  297 
appeals  to  Court  of  Appeal  to  be  brought  by  notice  of,  3CX) 
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NECESSARIES  FOR  SHIP, 
fltatement  of  claim,  370 
statement  of  defence,  370 
reply,  871 

NEGLIGENCE, 

statement  of  claim,  371,  418 
'     statement  of  defence,  372,  419 
reply,  372,  419 

NEW  ASSIGNMENT, 
is  abolished,  230 
amendment  substituted  for,  230 

NEW  TRIAL, 
motion  for,  274 

not  to  be  granted  except  for  substantial  ground,  274 
may  be  ordered  on  one  question  without  interfering  with  decision  on 

other  points,  274 
when  order  for,  to  be  a  stay  of  proceedings,  274 

NONJOINDER.    See  Pabtikb  to  Actions. 

NONSUIT, 

to  have  same  effect  as  judgment  on  merits,  279 
but  may  be  set  aside  on  terms,  279 

NOT  GUILTY  BY  STATUTE.    8^  Plbawng. 

NOTICE  (we  Appeals  ;  Motion  ;  Time), 

of  assignment  of  an  action  to  particular  division,  198 

to  be  served  on  jiarties  from  whom  defendant  claims  consideration, 

222,  326 
of  motion,  when  necessary,  295 

when  to  be  given  to  third  parties,  295 
to  be  in  writing  except  where  expressly  authorized  to  be  oral,  298 

NUISANCE, 

statement  of  claim,  419 
statement  of  defence,  420 
repjy,  421 

OATHS.    See  Covmissionbbs  to  administee  Oaths. 

OFFICERS, 

of  present  courts  transferred  to  Supreme  Court,  143 
retaining  the  same  rank  and  salaries,  144 
to  what  divisions  to  be  attached,  304,  305 
of  counties  palaUne,  146 
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OFFlCEB&^eontinued. 

attached  to  the  persons  of  the  Judges,  147 

salaries  of,  147 

to  he  appointed  and  remoyahle  at  pleasure,  147 

not  entitled  to  any  pen«ion,  150 
chamher  clerks,  147, 187 
provision  for  oflScers  paid  out  of  fees,  147, 148 
duties,  appointment  and  removal  of,  149 

OFFICES  (we  Offickbs), 

when,  may  he  aholished,  145 

when  appointments  to,  may  ho  suspended,  187 

patronage  iivith  respect  to,  150 

provision  as  to  vacancies  in,  187 

OFFICIAL  REFEREES.    See  Refbbees. 

ORAL  EVIDENCE.    See  Evidekce. 

ORDER, 

of  court  or  judge  hy  consent,  or  as  to  costs,  not  to  he  appealed  against 
without  leave,  130, 131 

ORDERS.    See  Rules  of  Court. 

PALATINE  COURTS  (see  Durham  ;  Lavoabter), 
jurisdiction  of,  27 

are  part  of  the  High  Court  of  Justice,  101 
officers  of,  145 

PAPER, 

on  which  writ  of  summons  is  to  he  written  or  printed,  197 
on  which  proceedings  are  to  he  printed,  299 

PARLIAMENT, 

account  of  receipts  and  expenditure  of  Supreme  Court  to  he  laid  before, 

182 
orders  in  council  and  rules  of  court  to  he  laid  before,  178 
acts  of,  relating  to  former  courts  to  apply  to  courts  under  these  Acts, 

142 

PARTIES  TO  ACTIONS, 

all  persons  may  he  joined  as  plaintiffs,  whether  claiming  relief  jointly, 

severally,  or  in  the  alternative,  218,  223 
also  as  defendants,  whether  the    claim  is  against  them   jointly, 

severally,  or  in  the  alternative,  219,  228 
all  or  any  persons  liable  severally,  or  jointly  and  severally,  may  he 

joined,  219 
ttustees  or  executors  may  sue  in  their  own  names,  219 
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PARTIES  TO  ACTIONS— con<*nticrf. 

married  women^  220 

infantfiy  220 

ODe  or  more,  on  behalf  of  others  having  same  interest,  220,  223 

partners  may  sue  and  be  saed  in  the  name  of  their  firm,  201,  220 

remain  as  before  in  probate  actions,  220 

no  action  to  be  defeated  by  reason  of  misjoinder  or  nonjoinder  of 
parties,  220,  221 

no  person  to  be  made  plaintiff  without  his  own  oonsent,  114,  221, 
224 

proceedings  where  parties  are  added  struck  out  or  substituted,  221, 
224 

persons  may  be  made  parties  from  whom  defendant  claims  contribu- 
tion, 221,  224 

•  or  against  whom  he  has  a  cdnnter-Qlaim  jointly  with  the 
plaintiff,  221,  224 

notice  to  be  served  on  such  persons,  222,  328 

action  not  to  abate  by  reason  of  marriage,  death,  or  bankruptcy  of, 
290 

if  cause  of  action  survive,  290 

in  esse  of  dissolution  of  title,  290 

effect  of  change  of  parties,  290,  291 

Older  respecting  such  chimge,  how  served,  291 

PARTNERS, 

may  sue  and  be  sued  in  the  name  of  their  firm,  201,  220 

when  they  sue  thus,  the  solicitor  must  disclose  the  name  and  residenoe 

of  each,  201 
service  of  writ  on,  203 
must  appear  in  their  own  names,  205,  209 
but  subsequent  proceedings  are  in  name  of  firm,  209 
mode  of  issuing  execution  against,  280 

PATENTS, 

remedies  for  infringement  of,  in  courts  of  law  and  equity,  73,  74 

PATRONAGE.    See  Judges. 

PAYMENT  INTO  COURT, 
allowed  in  all  cases,  251 

objeotion  to  this  rule,  262 
when  and  to  whom  to  be  made,  251 
how  to  be  paid  out,  251 

plaintiff's  course  if  he  accepts  the  sum  in  satiffactioD,  252 
of  money  claimod  when  writ  specially  indorsed,  216 
of  amount  of  alleged  lien,  294 

PENALTIES  (see  Fobfeitubb), 

always  viewed  unfavourably  by  courts  of  equity,  75 
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PENALTIES— con/tnutti. 

how  distingalslied  from  liqaidated  damages,  75 

settled  ou  the  same  principles  at  law  and  in  equity,  76 
difference  as  to  effect  of,  at  law  and  equity,  75 

PENDING  BUSINESS, 
transfer  of,  84, 105 
when  case  fully  heard,  105 
when  not  heard,  106 
form  of  procedure  in,  106 
in  the  common  law  and  equity  courts,  121-123 
in  Chancery,  Probate,  Admiralty,  and  Divorce  Courts,  121, 123,  127, 
128 

PENSIONS, 

of  judges,  99, 100 

of  ofiBcers,  150 

of  existing  ofiBcers,  148 

PETITION  OF  RIGHT, 
what  it  is,  76 

Petition  of  Right  Act,  1860 ..  76,  467-474 
Judicature  Acts  apply  to,  469 

PETTY  SESSIONS.    Set  Sessions. 

PLEADING  (m«  Dsfxkce  ;  Equitable  Pleading  ;  Forms  op  Pleading  ; 
Statement  of  Claim), 
forms  of,  are  now  suhstituted  for  those  previously  in  use  86,  189, 

227 
are  very  much  like  those  formerly  used  in  the  Admiralty  Court, 

19,87 

may  he  amended,  86,  401 

matters  may  he  pleaded  arising  pending  action,  86 

the  general  issue  and  common  counts  are  practically  abolished,  87, 231, 
235,424 

questions  may  be  raised  between  third  parties  as  well  as  plaintiff  and 
defendant,  87 

rules  for,  227,  et  scg. 

to  consist  of  statement  of  claim,  statement  of  defence,  and  reply,  227 

no  pleading  to  be  allowed  subsequent  to  reply  without  leave  except 
joinder  of  issue,  242 

when  statement  of  claim  to  be  made,  227, 237 

when  defence  to  be  pleaded,  239 

defendant  may  set  off  or  make  a  counter-claim  either  for  liquidated 
or  unliquidated  damages,  87,  228 

each  pleading  to  contain  statement  of  fact,  and  be  divided  into  para- 
graphs, 228 

evidence  not  to  be  pleaded,  228 
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PLEADING— contintw^. 

it  is  however  pleaded  in  many  of  the  fonns  given  in  the  Act,  28  i 

to  be  printed  when  over  three  folios,  228 

how  to  be  delivered,  228,  229 

right  in  which  party  claims,  to  be  denied  specifically,  229 

no  plea  in  abatement,  230 

defendant  in  ejectment  need  not  plead  his  title,  230 

unless  it  is  merely  equitable,  230 
not  guilty  by  statute  may  be  pleaded,  230 

but  no  other  plea  with  it,  without  leave,  230 
no  pleading  to  be  inconsistent  with  any  previous  one  of  same  party,  230 
when  issue  may  be  joined,  231 

a  denial  of  contract  is  not  a  denial  of  its  sufficiency  in  law,  231 
documents  in  general  need  not  be  set  out,  231 
when  facts  need  or  need  not  be  specified,  232 
how  letters,  conversations,  &c.,  are  to  be  pleaded,  232 
presumptions  of  law  need  not  be  pleaded,  232 
in  actions  for  collisions,  preliminary  act  to  be  filed  before  pleading, 

232 
how  matters  arising  pending  action  are  to  be  pleaded,  238 
reply  to  be  delivered  within  three  weeks  after  last  defence,  242 
every  subsequent  pleading  within  four  days,  243 
pleadings  are  closed  when  any  party  has  simply  joined  issue,  243 
judge  may  order  issues  to  be  prepared  if  it  appears  the  pleadings  do 

not  sufficiently  define  them,  243 
may  be  amended  at  any  time,  243-245 
when  other  party  may  amend,  244 
when  amended  pleadings  are  to  be  printed,  245 
when  to  be  delivered,  245 

POSSESSION  OF  SHIP, 
statement  of  claim,  372 
statement  of  defence,  373 
reply,  374 
rejoinder,  375 

POUNDAGE.    8ee  Execution. 

PRECIPE  (m«  Writ  of  ExicutionX 

no  writ  of  execution  to  issue  without  filing,  281 
what  to  contain,  281 
forms  of,  388-391 

PRELIMINARY  ACT.    /S^  Admiralty. 

PRINCIPAL  AND  AGENT  (<«  Aobnt), 

in  what  cases  courts  of  law  and  equity  respectively  had  jurisdiction, 
77 
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PRINTING  («ee  Paper), 

writ  of  Bummoiui  may  be  either  written  or  printed,  107 

pleadings  containing  less  than  three  folioB  may  be  written  or  printed, 

228 
all  others  must  be  printed,  228 
when  amendments  to  be  printed,  245 
answers  to  interrogatories  when  over  three  folios^  254 
special  case  to  be  printed  by  plaintiff,  259 
evidence  taken  by  affidavit  to  be  printed,  273 
affidavit  may  be  wholly,  partly,  or  not  at  all  in,  299,  425,  426 
form  of  printed  proceedings,  299 
when  depositions  to  be  printed,  425,  426 
rules  as  to  supplying  copies,  &&,  259,  426-428 

PRIVY  COUNCIL.    See  Appbal,  Coubt  of. 

PROBATE  COURT, 
jurisdiction  of,  20 

is  now  part  of  High  Court  of  Justice,  21, 101 
when  established,  20 
rules  of,  preserved,  85, 172 

PROBATE  DIVISION, 

business  to  be  assigned  to,  and  exclusive  jurisdiction  of,  123 

rules  of,  to  remain  except  as  altered,  85, 172 

judge  of,  may  continue  to  make  rules  in  non-contentious  business,  173 

writ  of  summons  in,  194 

indorsement  on,  must  be  verified  by  affidavit,  195, 198 

service  out  of  the  jurisdiction,  206,  207 

person  not  named  in,  may  appear  as  heretofore,  210,  211 

proceedings  in  default  of  appearance,  213 

rule  as  to  parties  remains  umiltered,  220 

if  defendant  denies  plaintiff's  interest  it  must  be  pleaded  specifically, 
229 

when  statement  of  claim  to  be  delivered,  237 

defendant  may  give  notice  that  he  only  wants  the  will  proved  in 
solemn  form,  240 

PROBATE  OF  WILL.    See  Will. 

PROCTORS, 

are  to  be  solicitors  of  Supreme  Court,  151 

PROMISSORY  NOTE  {see  Bills  of  Exchange), 
statement  of  claim,  375 
statement  of  defence,  375 
reply,  376 

PROPERTY,  PRESERVATION  OF.    See  Intkrlooutoby  PBOCiKDiHaB. 
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PROTHONOTARIES.    See  Durham  ;  Lanca8tsa. 

QUARTER  SESSIONS.    Bee  Bwaoss. 

QUEEN'S  BENCH,  COURT  OF, 

Bupposed  to  have  sprung  from  aula  regia,  6 

was  in  practical  existence  at  a  very  early  period,  6 

peculiar  jurisdiction  of,  17 

has  sole  power  to  issue  prerogative  writ  of  mandamus,  71 

is  part  of  the  High  Court  of  Justice,  101 

QUEEN'S  BENCH  DIVISION, 
judges  of,  119 
business  to  be  assigned  to,  and  jurisdiction  of,  123 

QUESTIONS  OP  LAW  AND  FACT, 

could  formerly  only  be  settled  by  a  trial,  77 

but  may  now  be  settled  by  a  case  being  stated  under  Common  Law 

Procedure  Act,  78 
may  be  referred  for  report  or  inquiry  to  referees,  133 
may  be  raised  in  a  special  case,  259 

RAILWAY  AND  CANAL  TRAFFIC, 

was  regulated  from  1854  by  the  Court  of  Common  Pleas,  78 
but  now  by  the  railway  commissioners,  78 

RANK, 

of  judges,  97,  98 
of  officers,  144, 148 

RECOVERY  OF  LAND, 

claim  for,  with  certain  exa>ptions  not  to  be  joined  with  any  other 

cause  of  action,  225 
in  action  for,  defence  may  be  limited,  210 
who  may  appear,  210 

title  need  not  be  pleaded,  unless  equitable,  250 
judgment  by  default  in,  213 
statement  of  claim,  377,  379 
statement  of  defence  and  counter-claim,  378,  379 
reply,  378,  380 
rejoinder,  379 

REFEREES, 

cases  may  be  sent  to,  for  report  and  inquiry,  133 

trials  may  take  place  before,  134 

powers  of,  134 

powers  of  court  with  respect  to  proceedings  before,  135 

official  referees  are  to  be  appointed,  148 
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REFEREES— con^nu^. 

trials  before,  how  conducted,  269 
authority  of,  269 

may  not  commit  persons  to  prison,  269 
may  reserve  questions  for  the  court,  269 

REFERENCES, 

a  most  useful  means  of  settling  a  dispute,  78 

formerly  discouraged  by  the  courts,  79 

facilities  for,  under  Common  Law  Procedure  Act,  79 

can  be  compukorily  ordered  under  certain  circumstances,  79 

REGISTRAR  (tee  District  Rkgibtbabs), 

in  ecclesiastical  and  admiralty  causes,  provision  respecting,  164 

office  of,  may  be  abolished,  165  • 

of  inferior  court  of  record  may  be  appointed  district  registrar,  169 
also  of  county  court,  185 

also  of  local  court  whose  jurisdiction  is  transferred,  135 
of  attorneys  and  solicitors,  present  position  of,  170 
of  inferior  court,  duty  of,  when  cause  is  transferred,  152, 153 

REPLEVIN^ 

ancient  form  of  action,  79 

equitable  pleading  is  applicable  to,  under  Common  Law  Procedure 
Act,  80 

RULES  OP  COURT, 

of  the  Judicature  Act,  1873,  are  repealed,  85 

are  in  first  schedule  of  the  Act,  1875 . .  85,  189-308 

old  ones  remain  except  where  altered,  85, 174 

inconvenience  of  this  provision,  85,  86 

when  to  come  in  operation,  171 

may  be  made  by  Order  in  Council,  171 

may  be  made  in  non-contentious  business  by  judge  of  Probate  Court, 

173 
may  be  made  for  regulation  of  procedure,  177 
to  be  laid  before  parliament,  178 
effects  of  non-compliance  with,  804 
exceptions  from, 

criminal  proceeding^  307 

proceedings  on  crown  side  of  Queen*8  Bench,  307 

on  revenue  side  of  Exchequer,  307 

for  divorce  or  matrimonial  causes,  307 
additional  ones  made  since  Act,  425-451 

SALARIES, 
of  judges,  99 
of  officers  of  the  court,  144, 147, 150 
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SALVAGE, 

statement  of  claim,  380 
statement  of  defence,  882 
reply,  383 

SCALE  OF  COSTS.    See  Costs. 

SCHEDULE, 

of  Act  of  1873  contained  rales  now  repealed,  156 
<^  Act  of  1875, 18d-^99 

SEAL, 

every  district  registry  shall  have,  136 

documents  sealed  with,  to  he  received  in  evidence,  136 

to  he  impressed  on  concurrent  writs,  200 

to  he  provided  for  renewal  of  writs,  202 

SEDUCTION, 

statement  of  claim,  420 
statement  of  defence,  421 
reply,  421 

SESSIONS, 

appeals  from,  to  he  to  High  Court,  129 

SBT-OPP, 

or  counter-claim,  allowed  for  unliquidated  damages,  87,  228 

SEQUESTRARI  FACIAS  DB  BONIS  ECCLESDIlSTICIS. 
See  Writ  of  Execution. 

SEQUESTRATION.    See  Writ  of  Execution. 

SERVICE.    See  Writ  of  Summons. 

SHIPPING  (see  Admiralty  Court  ;  Charter-fartt  ;  Collision  ;  Equip* 
MENT  OF  Ship  ;  Possession  of  Ship), 
principally  regulated  hy  Merchant  Shipping  Act,  1854  ..80 
jurisdiction  respecting,  in  different  courts,  80 
equitahle  mortgage  of  a  ship,  81 

SITTINGS, 

of  the  High  Court  of  Justice  and  Court  of  Appeal,  116,  305 

for  trial  hy  jury  to  he  held  contintiously  as  far  as  practicahle,  118 

SOUCITOBS, 

to  he  the  common  designation  of  attorneys,  solicitors,  and  proctors, 

151 
to  he  officers  of  the  Supreme  Court,  151 
registrar  of,  170 
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SOLICITORS— om^mtwrf. 

name  of,  to  be  indorsed  on  writ,  195 

most  disclose  if  writ  was  issued  with  their  authority,  200 

in  case  of  a  firm,  the  name  and  address  of  each  partner,  201 

SPECIAL  CASE, 

parties  may  concur  in  stating,  259 
may  be  raised  at  any  time,  259 
to  be  printed  by  plaintiff,  269,  426 

not  to  be  stated  without  leave,  where  a  married  woman,  iofant,  or 
lunatic  is  party,  259,  260 

SPECIAL  INDORSEMENT.    See  Weit  of  Summons. 

STANNARIES  COURT, 
jurisdiction  of,  27-29 
not  part  of  the  High  Court  of  Justice,  29 
but  appeal  from,  lies  to  Court  of  Appeal,  29, 103 

STATEMENT  OF  CLAIM  (ue  Forms  op  Plbadiwo), 

need  not  be  delivered  if  defendant  states  he  does  not  require  it,  227, 

233 
to  state  what  relief  plaintiff  requires,  229 

to  be  delivered  within  six  weeks  from  the  time  of  appearance,  237 
when  in  probate  and  admiralty  actions,  237,  238 
nature  of,  when  writ  is  specially  indorsed,  238 

STATEMENT  OF  DEFENCE.    See  Dbfkncb,  Fobms  of  Plsadiho. 

STATUTE  OF  FRAUDS.    See  Fbaudb,  Statutb  of. 

STATUTE  OF  LIMITATIONS.    See  Limitations,  Statutb  op. 

STATUTES, 

relating  to  courts  whose  jurisdiction  is  transferred,  will  relate  to  the 
courts  as  now  established,  142 

SUMMONS.    See  Wbit  of  Summons. 

SUNDAY.    S^TiMB. 

SUPREME  COURT  (see  High  Coubt  of  Justicb,  Appbal,  Court  of), 
one,  established  for  the  whole  country,  82,  93 
divided  into  two  divisions,  as  the  High  Court  of  Justice  and  Court  of 

Appeal,  83,  98 
statutes  relating  to  former  courts,  apply  to  all  the  divisions  of  this 

court,  142 
books,  papers,  and  documents  to  be  transferred  to,  153 
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TAXATION  OF  COSTS.    /See  Costs. 

TERMS^ 

are  abolished,  116 

sittings  for  an  extended  time  substituted,  116,  305 

THIRD  PARTIES, 

questions  may  bo  raised  arising  between  third  parties  and  the  plaintiff 
or  defendant,  87, 239-241 

TIME  (aee  Vacations), 

months  not  expressed  to  be  lunar  shall  be  calendar,  299 

Sunday,  Christmas  Day,  and  Good  Friday  not  to  be  reckoned  in  any 

time  less  than  six  days,  299 
when  time  for  doing  any  act  expires  on  a  day  on  which  the  offices 

are  closed,  it  may  be  done  on  the  first  day  in  which  they  are 

open,  299 
time  fixed  by  rules  may  be  enlarged  or  abridged  by  the  Court  or  a 

judge,  299 
for  appealing  to  Court  of  Appeal,  302,  303 

TIME  TABLE, 

of  all  proceedings,  452-458 

TITLE, 

could  formerly  only  be  decided  in  a  court  of  law,  81 
but  may  now  in  a  court  of  equity,  81 

TRANSFER.     See  AcmoN;   Distbibution   of   BasiNESs;    Distriot 
Rboibtbt. 

TRESPASS, 

statement  of  claim,  384,  421 
statement  of  defence,  384,  422 
reply,  385,  422 

TRIAL, 

may  take  place  before  referees,  26  i 

no  local  venue,  264 

to  be  in  Middlesex  when  no  place  named,  264 

before  judge  with  or  without  assessors  or  jury,  264 

plaintiff  to  specify  mode  of  trial,  264,  265 

to  give  notice  of  trial,  265 
if  he  does  not,  defendant  may,  265 
application  as  to  mode  of,  265 

different  questions  in  same  action  may  be  tried  in  different  modes,  265 
trials  by  jury  to  be  before  one  judge,  unless  specially  ordered,  265, 266 
what  notice  of,  shall  state,  and  when  to  be  given,  266,  457 
not  to  be  countermanded  without  leave,  266 
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TRIAL— continued. 

eatrj  for,  when  and  by  whom,  266 

actions  to  be  allotted  for,  in  Middlesex,  irrespeetiye  of  diTision,  266, 267 

party  entering  shall  deliver  copy  of  pleadings,  267 

result  when  plaintiff  does  not  appear,  267 

when  defendant  does  not  appear,  267 
judgment  obtained  in  default  of  appearance^  may  be  set  aside  on 

terms,  267 
may  be  postponed  or  adjourned,  267 
jud^e  may  direct  judgment  to  be  entered  at,  267 
findings  of  fact  to  be  entered,  268 
when  to  be  directed  without  juiy,  268 
when  issue  of  facts  tried  by  jury,  268 
how  conducted  with  assessors,  268 
when  before  commissioneiB  of  assize,  268 
when  and  how  before  referees,  269 


VACATIONS, 

of  the  High  Gourt  of  Justice  and  Court  of  Appeal,  116,  305 

no  pleadings  to  be  amended  or  delivered  in  the  long  vacation  except 

by  order  of  a  judge,  299 
time  of  long  vacation  not  to  be  reckoned  in  times  allowed  by  rules 

unless  ordered,  299 

VENDITIONI  BXPONAa    See  Whit  of  Exboutioh. 

VENUE. 

local  venue  abolished,  264 

plaintiff  in  statement  of  claim  shall  name  where  he  wishes  action 

tried,  264 
if  no  place  named,  to  be  tried  in  Middlesex,  264 


WARRANTY, 

statement  of  claim,  422 
statement  of  defence,  423 
reply,  423 
rejoinder,  423 

WASTE, 

provision  as  to  legal  and  equitable  waste,  112 

WILL,  PROBATE  OP,  IN  SOLEMN  FORM, 

defendant  may  give  notice  that  tEis  is  all  he  wants,  240 
statement  of  claim,  376 
statement  of  defence,  876 
reply,  377 
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WINDING-UP.    See  Joint-Stock  Coicpanibb. 

WITNESS, 

evidence  of,  how  to  be  taken,  271 

WORK  AND  LABOUR, 
statement  of  claim,  423 
statement  of  defence,  424 
reply,  424 

WRlT  OF  EXEODTION  (see  Execution  ;  Judgment), 

shall  not  issae  without  prodaction  to  officer  of  judgment,  281 

nor  without  filing  a  pracipe,  281 
how  to  be  indorsed,  281,  282 
to  be  dated  on  day  of  issue,  281 
forms  of,  281, 391-398 

when  one  or  more  writs  may  be  sued  out,  282 
shall  remain  in  force  for  one  year,  282 
but  may  be  renewed,  282 
what  sufficient  evidence  of  renewal,  283 

Attachment, 
shall  have  same  effect  as  attachment  out  of  chancery,  283 
shall  not  be  issued  without  leave,  283 
may  issue  for  disobedience  to  answer  interrogatories,  256 
in  some  cases  for  payment  of  money,  279 
for  the  recovery  of  property,  279,  280 
for  doing  or  abstaining  from  doing  certain  acts,  280 
form  of,  397 
prsecipe  for,  391 

Delivery, 
for  the  recovery  of  property  other  than  land,  279 
to  be  enforced  as  formerly  in  actions  of  detinue,  289,  290 
form  of,  396 
praacipe  for,  390 

Distringas, 
for  charging  stock  or  shares,  288 
as  heretofore,  for  stock  transfeiable  at  Dank  of  England,  288 

Distringas  nuper  vice  comitem, 
may  be  issued  as  before,  285 

Elegit, 
shall  have  same  effect  as  heretofore,  285 
form  of,  392 
praecipe  for,  389 

2  U 
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WRIT  OF  EXECUTION-<cm^mtted. 
Fieri  facias, 
will  lie  for  the  payment  of  money,  279,  282 
will  have  same  effect  as  heretofore,  285 
form  of,  391 
praecipe  for,  388 

Fieri  facias  de  bonis  ecdesiasticis, 
will  have  same  effect  as  before,  285 
form  of,  394 
pnecipe  for,  389 
form  of,  addressed  to  archbishop,  395 

Inquiry, 
may  be  issued  to  assess  damages,  213 
on  interlocutory  judgment,  2^ 

Possession, 
may  be  issued  for  the  recovery  of  land,  279,  289 

on  shewing  by  affidavit,  service  of  judgment,  289 
form  of,  396 
praodpe  for,  390 

Sequestrari  facias  de  bonis  ecclesiasticis, 
may  be  issued  as  heretofore,  285 
form  of,  395 
pnecipe  for,  390 

Sequestration 
may  issue  for  the  recovery  of  property  other  than  money  or  laud, 

279,  280 
for  not  paying  money  into  court,  279 
for  disobedience  of  order,  288,  289 
form  of,  397 
praecipe  for,  390 

Venditioni  ex|X)na8, 
may  be  issued  as  heretofore,  285 
form  of,  393 
praecipe  for,  389 

WRIT  OF  SUMMONS  {see  Skil), 

all  proceedings  to  be  commenced  by,  in  every  division  of  the  High 

Court,  except  the  Divorce  Court,  86,  192 
to  be  endorsed  with  nature  of  claim,  192, 193 
form  of,  in  ordinary  cases,  192,  310 

to  be  served  out  of  the  jurisdiction,  192,  311 

notice  in  such  case,  192,  312 

in  admiralty  action,  192, 312 

under  the  Bills  of  Exchange  Act,  193 
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WRIT  OP  SUMMONS— continued, 
to  be  tested  by  Lord  Chancellor,  193 
nature  of  indorsement  on,  193-196 
form  of  indorsement  on,  314-325 
indorsement  on,  must  shew  in  what  character  plaintiff  sues,  194 

in    probate   actions,  must  be  verified  by  affidavit, 

195, 198 
in  case  of  liquidated  demand,  194 
address  of  plaintiff  and  his  solicitor  to  be  on,  195, 196 
may  be  issued  out  of  district  registry,  196, 197 

where  appearance  to  be  entered  in  such  case,  197 
out  of  what  division  of  High  Court  to  be  issued^  197 
how  prepared,  197 
to  be  sealed,  197 

copy  to  be  left  with  officer  of  court,  197 
preliminaries  to  issuing  in  admiralty  actions,  198 
concurrent  writs,  200 
renewal  of,  201,  202 
form  of  memorandum  for,  313 
mode  of  service  of,  203 

on  husband  and  wife,  203 

infants,  203 

lunatics,  203 

partners  or  other  bodies,  204 

in  cases  of  vacant  possession,  204 

in  admiralty  actions  in  rem,  204 
indorsement  to  be  made  on,  after  service,  205 
applications  for  substituted  service,  must  be  supported  by  affidavit, 

206 
where  service  out  of  the  jurisdiction,  will  be  allowed  206, 207 
to  be  served  on  parties  added  in  an  action,  221 
when  notice  of  motion  may  be  served  with,  296 
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